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PREFACE. 

Ever since the ^ubli'cation of my ,‘Civil 
Practice an^Procedurje', I have had in cd1itempla,tl6n 
a venture on similar lines for practitioners on 
Criminar Side, but could not get it ifi'Ehe round 
until,retirenient'.froJh ’Sbrv«ce brought me plentier 
leisure for single-minded application to '•^he under-^ 
taking. 

I believe I'Claim nothing extravagant when I say 
that 1 know of np other book on the market which, 
follows my plad or professes t,o achieve what it alms 
at/ It is more than a mere help book for a student in 
college, much too Iminble in its scope to yval^e well-* 
known editions of an^ ’ffi "Ihe three ^major Acts of 
daily use in the*Crim^al Courts, e.g>, the Indian 
Penal Code, the .Criminal Procedure Code and th8, 
Indian Evidence Acb#and yet immensely helpf’.'i^as a 
praqtical guide for one just called to the Bar. 

Tne book begins with givitig^the .reader a'broad 
and ge.neralised suirtmart of the Criminal Procedural 
Law, wi^ special reference to the important Chapters 
of the Criminal Procedure Code %dd c&se-law bearing 
on them and calling for' fr^.uent*Yef6renc(win,every 
d 9 .y prgptice. As poU<^ inwpstigation is just an.in- 
tegral .part of the Procedural .Law,* loosely so-called. 
60 much of the prooeddre followed* in police inyesti-' 
gutien must kifow has be^n inepporated. 

Tlitf'lAdilkn *Peiiat Code has presented morethf^ 
UmgtetgsIMb; of e^Iepticm .offsectknw. 



. 4 RYfnquenc 7 of the crimes has been i^y guide in 

th'^/^ard ; and if I have been less scrupulous in my 

(A^ice of some sdbtions. I would frankly put it down 

^9 a' ceftaip partiality which practical experience 
»* • 

often suggests to everyone undertaking a beginner’s 
Vade^rhopuiA ' The labyrinths of law may well be left 
for the vetdrans to explore ; youth may be well con* 

4 

tent with avoidance of pjtfalts and acquaintance with 
important thoroughfares which millions use daily. 
The Indian Evidence Act has'been torched in passing. 
Those portions of the Act which present problems to 
young practitioners have been specially selected for 

I • 

treatment at some length. The ruKngs chosen are 

% 

nearly always the leading cases, and are mostly of a 
‘representative nature< These aside, ten minor Acts 
of daily use in Criminardburcs, e-g., the Contempt 
of Courts Act, the Whipping 'Act, the Motor 
Vehicles Act, tha Explosives 'Aot^ the Cattle Tres* 
pass^.Act, the Indian Arms Act, the Prevention of 
Cruelty to Animals Act, the Public Gambling Act. the 
Opium ^ct and thg Qfifo'rmatory Schools Act. with 
useful dotes and suggestions! have been included in 
the book to enhance its mility as a handbook of 
Criminal Court praQtttioners. 

CrQSs^xamin^on is to tbe lawyer what laboratory 
work is Co the student of science. One must .not only 
know what it means in theory bat observe very care* 
fullycand e^perimeoit still more*cautioucly, tu r.ohieve 
■Success, or at.aijy rat^ to avoid,.diga8ter. Tbe*Chapters 

as t.hey are given, al’e by no 
q*|i8kU8tive ; tjiey oiv’y ,indicnt'» fh,n1fne;,and. 



snore- appropriately, show which way dang^ 

Expert evidence*is daily* getting currency wi<^ the 
advance and specialisation of scie^jce. As medics^ 
evidence and Evidence of experts in hand*writing and 
thumb-impression come up before Courts'^dminister- ‘ 
ing criminal law very frequently, a few pages d^Votied 
to these fcopics, it* is hoped^may prove of %ome use t(\ 
those for whom this^ook ia primarily meant. 

Drafting of ^petitions is yet another difficulty to.the 
neophyte. I have jjiade'every attempt to make light 
of the difficulty by incorporation of a large ilumber of 
forms in EngUsq. (and in Bengali also in the Bengali 
Appendix) discussing the law in cases of more inv^or- 
tant applications. 

* 

To sum up in a f*^;'..vyovds, I have* made every 

attempt to make the book useful and helpful to young 

practitioners ; and, 1 shall deem my labour more thaq 

amply rewarded *if it helps to inspire confidence in' 

«% ^ 
young practitioners to take up independent conduct of 

ca.seV 

#• • . 

A lawyer, if hc^ ain^ at any measure of success 

' in important criminal ^ses, must have a passable 

% 

Acquaintance with the broad tpriiiciples of the 
Medico-Legal Jurisprudence. My thanks are due to 
Dr. P. K. Banerjee, M. B. an^ Dr. P. K. C^atJerjee, 
M.B. (Medalist) for theff contribution of the Chapters . 
on the Medico-Legal Jurisftrudenco which, 1 am sure, 
will be found* interesting and useful. The Index is,^ 
the achievemeiU of Mr.*Kamjit Mukhbi^ee, M.A., B.I 
Advocate, High Court, C^lputta, who has ve^y kin 



rhiuch pains to help me. My son,' Mr. K.'N; 
'’^fly, M. A., B.i., Advocate, helped me* from 
/e to time in the compilation of this book. 

In cdViclnsion, I cannot but thank my esteemed 
Pijb^jshers Tor filing a modest price for this publica¬ 
tion ihspit^ of the tact that costs of printing and 
paper have*‘gone up high. 


Calcutta. 

$ 
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November, 1937. 
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PRACTICAL GUIDE 

TO 

CRimNAi COURT PRACTICE. 


INTRODUCTION. 

A General Outline of Criminal Work. 

The Crown takes^upon itself the task of maintain¬ 
ing peace and order in the* country bj’ punishing 
actual offenders and enforcing good behaviour on 
people who are considered to be,a menace to public* 
safety and tranquillit;?’^ or who have, or are repiited^to 
have, developed criminal propensity. The criminal 
law ^ the land, therefore, ‘splits itself up into'two 
broad divisions, hne^ for trial and pdni.shment of 
criminals, and the other for prevention of crimes. 

Crimes, as is well kribwn, arq of^ various types 
and complexion. Law leaves it to jncllvidual choice 
to complain against the accused in certain (!aa8{$ 
of minor* offences againsb person and property called 
lion-cognizable for this purpose, an^ prescribes ppp- 
secutiorf, in t^e name of the Sovereign, *for every 
criminal whose crimes are of higher magnitude and 
are called “cogftizable*' for obvious reasons. 
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^or purposes of trial, crimes ^re divided into 

various groups- Sdme cases are triable ezcltisively 

by the Court di' Sessions, or the Hig^ Court, others 

again .only by Magistrates gf First Class, and 

the,re^t by auy Tribunal vested with the powers 

of a Magistrate of Second and Third Class. {For 

' ordinary and extraordinary pouiere df Court,* eee Fart 

J. Chap. V)‘ • 

Prevention of Ottenoes.—Besides, trial of actual 

offenders, Magistrates* have^ another function. They 

are the c’ustodians of public peace and tranquillity. 

It often happens that in a certain locality there are 

persons who by their general conduct and past beha* 

% 

viour threaten to jeopardise the safety of the people. 
Law provides that this class of men should be made 
to realize ' their uiisCakes and shortcomings, and 
be on probation of guaranteed good behaviour. 
'Chapter VTII of tlje Criminal *Frocedure Code deals 
at ^length with cases of this description. 

Preventive proceedings may originate on private 
complaint, police , reports or information obtained 
from any reliable source by ^thtf Magistrate. In 
cases where parties come to the Magistrate 
direct with ^ thgir grievance or apprehension, 
the facts of th^ case are generally set-out in 
bHef ia a petition. The Magistrate may examine the 
party at Ms pleasure, or may not, if he thinks fit to 
do^so. Except iff very efbergent cases, the petition is 
sent on to the Police-officer, in who^e gurfsdiotion 
the opposite*party* lives, for enquiry and report 
•which is then put up before the Magistrate. 
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If the hie citHng Folice-^lficer supports the com* 
plainatiis notice is issued on tif& opposite party tQ 
show cause why proceedings shouM not terminate 
against him. After (his, ‘both parties appear and 
adduce evidence. The,procedure adopted ti\e sjime 

as in Summons cases except for the fact that the 
opposite party is *not deemed an accused. The next * 
stage is the argumeAt of lawyers on either side 
followed by a judgment. 

Order in a preventive proceeding may be (1) 
security for good t)ehaviour, (2) taking certain order 
with certain things, (3) attachment of the property 
in dispute till decision by a Civil Court of competent 
jurisdiction and (4) enjoinir^g a party who unlaw¬ 
fully dispossessed another to abstain from disturbing 

the possession of the persoif who is p5t in posse* 

% 

ssion by the Magistrate. ^ 

(for a fuller treatmtnt of Security Proceedingn see‘ 
Part II, Chap. ^ • , 

Police Investigation-—hen a .serious offence is 
reported at the Thana the 'policy takes up investi¬ 
gation. The investigating Police o£Sce> may arrest, 
suspected persons, release them on bail, search their 
houses with a view to And’ out inc];iminating articles, 
and finally arrange for holding identification parade 
to ascertain if any suspected person can be peoperty 

identified*by the complainant or his people. It is the 

« 

duty of every Police officer* investigating a case ^o 
render firsl^ai^ to injured persons,* send thdm to hos¬ 
pital for treatmejnt, arrange in a fit case *for recording 
dying declaration of material witnesses (to be used as. 
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evidence at the trial). should als^ ollect 

available materials connected with the crime a. 
injury to the victim e. g. blood marks, semen etc 
and send these to the* Chemical Examiner for 

report (such reports also are used as evidence at the 

§ 

trial). The'police can also hold a search in terms of a 
Search Warrant issued a Court.' 

If the police be satisfied on tiie evidence about the 
commission of an offence, a Charge«.sheet is submitted 
to the Magistrate and the suspected person or persons 
are produced in Court. (F()r \Mfuh seti Part 1 
Chap. VII). 

Enquii^ and Trial. —The Magistrate acting on the 
police report takes cognizance of the case. If the 
Crown jnakes out a pr/w/wcase, charges are 
drawn up against the accused. These charges may be- 
amended or altered afterwards.# (Scf' Part II-A., 
•Chap. I). • 

In a Warrant case, where the crime is serious but 

$ 

not very serious the Magistrate proceeds with the 
trial of the accused. In Vraver ca.ses, an inquiry is 
held by the Magistrate and th^ accused person or 
persons are committed to the Court of Session for 
taking his or thei^ trial. The Sessions Judge tries 
the accused with^he aid of a jury orbody of assessorst 
as th« ease may be> and passes sentence according to 

law. {For full details as* to procedure fallowed tn 

* 

Warrant Cctses see Part I], Chap. VI. for Enquiry 
before Commitment see Part II, Chap. VII, and 
Sessions Triahsoe Part 11, Chap. VJIf). 

The Fttnetiqn of a Lawyer.—The right of a party to- 
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place iiiH case ,Deiore a, tribunal is probably coeval 
with his right to requisition the*services of a lawyer 
for that purpose. As a matter of practice, it is more 
often than not that oqe finds a party representing his 

case by a iaw>yer. The reason for thvs pi^ference is 

* » • • 

not far to seek. A trained mind receives from the 
suitor all'informalioD affecting his grievance or right* 
and is in a position *to advise as to the course of 
action to be adppCed. This often saves unnecess,ary 
litigation which means WLSte ef private money and 
public time. The r^ole which a lawyer thuh has to 
play in the administration of justice is by no means 
insignificant: he disuades hasty and haughfy parties 
from embarking upon a ^irnsy litigation, tells 
every honest man (he nature, extent and posfiibilities 
of success of his claim, and helps a bif^y judge to 
have a grip of tl>e facts of the case and the law 
bearing on them mud? quicker and more firmly. Th& 
ideal of the profe.ssion would thus call for a very 

high standard of honesty of purpose and intellectual 

% 

equijynent. 

Petitions : hoW to^be drawn ?—The fifst thing that a 
lawyer has to do after he has had instructions is to be 
eure that his client has a priina fa^ie good case. He, 
has next to set out the case in clear,and unambiguous 
language bringing out the point or points w^ieh "he 
considers essential for eatablfshing a case under any 
particular section or sectiions of the Indian Pepal 
Oode 0 )* any Qther law. The draft 'should then be read 


out to the client and explained parefiUIy so that, an • 
untrained min^ may not be surprised at the appear*' 
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an<^e of his case as it stands, shorn o; the vast mass ot 
useless verbiage- When this is done, it is usual for the 
lawyer to ask the'complainant to sign the petition. 

Filing and hearing of the petition of complaint.— 
In Sub-divisional Courts, it is generally the Sub- 
divisional Magistrate who receives petitions of' 
complaint as the first thing in the Say’s work. When 
the petition Is put up before * the Magistrate, 
emoowered to take cognizance of the case, the 
complainant is called and ecamined on oath by his 
lawyer much in the same way as witnesses are exami- 
ned-in*chief. The Magistrate records the complain¬ 
ant's statement and orders issue of process on the- 
accused, unless he is of .opinion that the complainant’s 
story is. untrue or has some inherent improbability' 
about it. H the Magisiirate refuses to issue process, 
he either dismisses the case under section 203 Cr. P. C., 
cor directs an enquiry by the police or by some respec¬ 
table gentleman of the locality- In a case where- 
enquiry is directed, the Magistrate has to wait for the* 
repott of the enquiry for disposal of the petition. It 
very seldom happens that a favourable report delays,, 
or denies a party, the issue of process. 

Dismissal of a complaint under section 203 Cr- P. C.— 
The aggrieved pa^ty is surely not without any relief 
in‘>cuch-a case. An application to the Sessions Judge- 
or the District B^gistr'ate under Section 436<Cr. P. C- 
in a fit case, bring (.bout an order for further 
enquiry either I>y tHe same Magistrate br by another. 

, (8e^ Part Il-.Bf Qhapt II), » 

. Remedy in. eases where adverse enquiry report ia 



submitted.*—The complajnant's lawyer, if he lias 
reason* to believe that the report is not fair or 
impartial, may impeach the same a petition and 
demand a freeli enquiry. , ^ 

Appearance of the accused.—When on complaint of 
a party the Magistrate issues procea.'s, the lawyer 
should direct his ctient to requisites e. g. process . 
fee and address of tke accused. Careless supply of 
address of the accused or delay in filing the prescribed 
fee for isbue of proce.st^ often means unnecessary 
delay, disappointment and expense to the oomplain- 
ant. Ordinarily, the accused on receipt of the sum¬ 
mons or warrant appears in Court on the dkte fixed 
for such appearance : but th^re are case.s where the 
accused tries to evade the process of the Court and 
moves about from place to vplace. The procedure 
which the Court #kdopts in these extreme cases has 
been discussed later. « * • 

On the date 'fixed for the 'case, the accused 
appears before the 'bourt, and he is asked if* he 
intends to put up a defence. It is very rarely* that 
an accused person^pleads guilty at this stage of the 
case. 

Ball.—In bailable cases, as soon as the accused 
signifies his assent to take a triaf.^th'e Court grants 
him bail and fixes a date on which the trial gropes is 
to begin. Where the ofifeqce With which the accused is 
charged is non-bailable, applications are put in by the 
accused 8|;at^g therein the groui7ds*on which he seeks 
to be admitted to bail. .If the Court oji^ consideration 
..of the petition's of opinion that the accused deserves 
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to be on bail during the tria^, an order is passed to that 
effect fixing the amount of security and nunfber of 
sureties to be furhished. The accused then secures a 
surety or sureties who along with him execute a 
bond. Thi3 bond is put up before the Magistrate for 
acceptance. (See Part II-A, Chap. 11). 

Commencement of recgrd of evidence and triat^A 
Magistrate can try a case in«one> of these three 
ways—(a) As a Summons case (See Part ]1, Chap. 1 y), 
(b) a Wa'rrant case. ( Part IT, Chap. * VI ) and 
(e) Summarily (Part //» Chop. V)- *(A)t to which offence 
ie trinbU os a Summons case, which hh a Warrant case 
and whfch Summnriff/ see Part IJI, Chap. ]/}. 
Procedure to be adopted for trial of these three 
types of cases has been discussed,in full length later, 
in the Parts dealing with procedure. Summary trial 
And a summons-case require the complainant to 
tappear in Court with his wilnosses on the date fixed 
for th^it purpose. The accused also has to bring 

A 

his witne.sses on that day unless he is spared the 
necessity of so bringing his witnesses by the ..Court 
having regard for the nature of,his* file on that date 
And the number of witnesses proposed to be exami¬ 
ned by the complainant. The Court opens the trial by 
asking the accused if he is guilty or not. If the 
answer... is in the negative, the Court asks the com¬ 
plainant to put his witiiessep in the box for examina¬ 
tion* In summons and summary cases, the Magistrate 
need not record the evidence in ext^s&: he may 
simply make t memurandum cf important and salient 
^ints. The defence lawyer must keep ready foe cross- 
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examination an^d take i^} the witness as soon as* the 
compfeinant has finished his ezamination-in-chief. 
When the complainant has exhausted the list of his 
witnesses, the defencje puts in evidence if so desired. 

Examination of the accused and phat^<e.—In sum* 
mons cases and summary trials, the Magistrate need 
not frame any chefrge. He has to examine the accused* 
(Sfe Part If, Chap. 7&VI). This is the view of almost 
all the High Ccyjrts except that of Madras.' , 

The order of'examination and cross-examination of 
witnesses in a warrant case.—In Warrant Cases, pro¬ 
secution goes on examining witnesses till the list is 
exhausted or till the Magistrate considers that suffi¬ 
cient evidence has been led tp* enable him to frame 
a charge against, the accused. The defon(;e lawyer 
has the right to cross-examine the pro.sechtion witness 
twice, once before charge and again after it. The 
accused in a warrant*case may ^et an adjournment: 
for cross-examination of witnesses cxamined,by the 
prosecution up to the point of framing of the cliarge. 
If tlje lawyer gets sufficient materials from the tross- 
exaniination of Phe prosecution witnesses, it is hardly 
necessary or advisable to adduce any evidence in 


defence. (Note that to adduce evidence in 


defence 

r 


means loss of the right of reply to.prosecution argu¬ 


ment). The lawyer, before he advises his ^Uen^ to 


adduce 'evidence in defience*must be .sure that such 


evidence is absolutely necessary. It should be reiujpm- 
bered fhal af^a matter of practice and prtidence, the 


1. See E*np. ^.^emandel 45 Bom. CT'i; Ottl^hri v. Kmp.. 49 Cal- 
1075. (Contra) Ponnu Samy v. Rama-Sarny 46 Mad. 758 (F. B.) , 
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defence should never exai^ine witnesses unless the 
nature of the prosecution evidence absolutely .nakes 
il obligatory). {F5r detailn about trial of Warrant canen 
see Pw't II, Chap. VJ). , 

Disputerregardlng immovable Property.—In case of 
a dispute regarding immovable property likely to cause 
, a breach of the peace, the police can inquire and 
submit report to the Magistrate. Any private person 
may a.s well supply the information. ,The Magistrate 
orders the'party in possession to remain in'possession 
until legally evicted. He can also attach the property 
and appoint a Receiver for management of the pro¬ 
perty so Ibng as the question of title to the property 
is not decided by a' Civil Court. {Read Part 
Chap. VII). 

Witnesses.—The Magistrates issue summons for 
production of witnesses cited by the Crown or a pri¬ 
vate party. In a summonS'Case (and not in a 
warrant-case) the complainant is required to pay 
the necessary expenses e.g. Talabona and diet money 
etc. ' An accused who is committed to the Co^rt of 
Session, may submit a list of witnesses to the Magis¬ 
trate, These witnesses are summoned at Government 
expenses and directed to appear at the trial in the 
Sessions Court.’ Part //, Chap. VII). 

'PUcf of trial.—The Legislature has made provi* 
sions for fixing the place for. trial of offences. Every 
offence shall ordinarily bu enquired into and tried by 
a Court within the local limits of whose^jusisdlctionit 
.was,committed. {See Part. H, Chap. III). 

Tendering of pardon.—The Court can ^tender 
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pardon to an ao^complic^ and examine him as a Vit* 
ness f®r the prosecution. • 

Evidence.—Evidence is taken in the presence of the 
accused either in the^ Court language or in English. 
(See Part V). * , • 

Examination of accused.—The Court etamines the 
accused with a View to ascertain what the accused* 
has to say regarding evidence adduced against him* 
and to explain, any matter, if he thinks ht to dQ so. 
{See Pari >/, Chap. XVJ), 


First offenders and old offenders.—First ‘offenders 
in certain classe.s of cases, may be discharged by the 
Court on taking security and requiring them*to appear 
and take sentence whenever palled upon. Old offen¬ 
ders get more severe punishment on proof of .previous 
convictions. {See Part II, Clnp. XVJ). • 

European British subjects etc.—Special provisions 
have been made in *the Code of Criminal Procedura 
for the trial of tiuri^ean British subjects and.others> 
(See Part II, Chap. XIV). 

Liinatics.—When the adcused i.s found to be a 
lunatic and unalfle tp understand the Proceedings in 
Court the trial remains suspended. {See Part 11, 
Chap. XV). * , ^ 

Maintenance proceedings.—A wi^ can, under cer* 
tain circumstances, get allowance for her wainten- 
ance from the husband, bsr petitioning the Magistrate 
for the purpose. Minor children, legitimate or other¬ 
wise, n1ay«as^ for maintenance from their father. (iSr-s . 
Part II, Chap. ^11). *■ • . . , . 

Proceedings in caae of offences affecting the adml,* 
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nisfration of Justico. —Special provisions have been 
made for trial of «uch offences in Chapter XXXV 
Cr. P. C. (See PiM IL Chap. XI). 

Commission for examination of witnesses. —Some 
Magistrates hi^vc powers to ;88ue commissions for 
eyaminatio’n of witnesses as provided in Ch. XL 
Cr. P. C. {See. Part V, Chug>. X). * 

Transfer of cases.—A District Magistrate, a Presi¬ 
dency Magistrate, a Sub-divisional Magistrate and the 

I I ^ 

High Court can transfer oase.s from one Court to 
another as provided in the Cr. P! C. {8e(> Part JJ-A, 
Chap. V). 

Bonds*—Accused persons and persons against whom 

.security prnceeding.s afe started, are under certain 

circnm.sfances, required by Courta to execute bonds- 

Wlien an cfccused persbn Is released on ball, he and 

% 

his surety are required to executtfabond for appear¬ 
ance of the accused in Court on*a specific date. Such 
a bond» can be forfeited by the^Magistrate on failure 
of the accused to appear on the fixed date and penalty 
may'be realised frqm the surety in terras of thecbond- 
On sufficient i^ason being shown, the Court can remit 
or reduce the amount of penalty imposed. (See Part 
IhA. Chap. /i). . 

Disposal of property. —The Court can pass orders 
foT* restoration of stolen property to the complainant 
after conviction of the accused. * 

' , Abdueted temajjes.—The^ Court can order restora* 
tion of abducted 'females to their husbands or 
.gua»rdian8. (See Part'I, Chap. XT). ^ 

, Compensation.—The Court may in some cases 
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direct that a reasonable sum, according; to law,* be 

I I 

paid CMit of the fine imposed on< the accused to the 
complainant as compensation. An‘accused may be 
awarded compensation hy; the Court in cases of 
frivolous acci^ations^. 

iST. B. All these sutiliects have beeh fully dealt *with 

later od in Parts I to II B- 

♦ 


I, Sections 545 and 250 Or. P. C. 
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PART I 

CHAPTER I 
* 

CRIMINAL CA^ES AND THEIR PREPARATION 

GENER/{LLY. 

I 

Classification of Cases- —Critninul cases into two 

practical divisions for ‘purposes of classification • 
(1) Police-cases ancf(2) Petition-cases. This classifica¬ 
tion is suggested by the genesis of its initiation. The 
terminology chosen is not in any sense based upon 
any special division adopted the Crimirfal Proce¬ 
dure Code : it is ar> accepted classification in practice 
as distinguished from the nfure famiMar divisions 
adopted in the Codd, e. g.,‘cognizable’ and ‘non-cogniz- 
able’ cases. True that flie exprossiop “Petition-case” or* 
“Police-case” does no^ find any place in the Cr.'P. Q. ■ 
it is ,equally true tliat in tiie Code no .such division 
is recognized. But the practical utility of thi.s termi¬ 
nology is helpful for a practising lawyer to whom 
this division will appear more logical than arbitrary. 

We call a case ‘cognizable’ wher\ cognizance of 
the offence i.s taken up by the policer This is accord¬ 
ing to tho definition as we find it in tfie Code. *“1But 

• 

it is quiPe frequent that* cases which are cognizable 
are brought straight befo^ a Mf^istrate by hh'e 
aggrieved'party by a petition. In thi.s Vay, cases 
which would (^me ufider the categc/l'jf of cognizable ' 
offences may well shape into a petition case. 

.2 
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Criminal C&ms 


Police-cases Peiit ion-cases 


Cognizable cases 

Cognizable Non-cognizablo 

cases . cases 


The above table would show that a Magistrate's file 
can have only two clasMificalions, namely, oases where 
parties directly approach the Court and those where 
they approach through the police. 

In every case there mu,st be at least one accused 
person and a complainant. The complainant, however, 
iney be a private individual peeking relief against 
the offender, or the Crown seeking to bring the 
offender to hook for perpetration of a crimiral act 
upon its subject. In the nature of things, therefore, 
a lawyer's function may he either of a prosecvitor 
or of a defender. In this country, we have ap¬ 
pointed by the Crown, a person whom we call 
PuuiicrProsecutor. The study of a case, therefore, 
may be taken up either from the view point of 
pisosecution or (>‘om that of defence. The prosecu¬ 
tion lawyer has to establish the crime against the 
offender : his dtfty is, therefore, to se^ that evidence is 
led to establish the essential ingredients of the Section 
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under which tl;ie accused is charKed. By parity of 
reasohs, therefore, his adve/sary, the defence 
lawyer must see how best he can manipulate the case 
to bring out of the eyidence, points which n^y either 
disprove the allegations against hi^ clicftit or any 
rate, make them doubtful. In order to achieve either 
of these 6>nds, a careful study of available material.-^ 
is about the on4y px)int of agreement between the 
conflicting functions of lawyers opposing each ether 
In a trial.' After this thoy must have a parting of the 
way, one in quest hf materials to build and the other 
in search for implements to shake or break the struc¬ 
ture in the process of construction. 

Study of the Case —In crispinal cases, oral evidence 
plays a much iqore important part than, in civil 
ones. The reason, however, is obvious. The parties to 
a civil engagement instinctively endeavour to give a 
transaction as wide a^ublicity as is consistent with th^ 
privity of tlie contract or privacy of individual interest. 
In case.s of crimes, the position is otherwise,—it being a 
nafcu^’al instinct of every criniipal, excepting 'those 
who rank among tl\o desperados mad '\frith the passion 
with which they arc seized for the moment, to give 
his act as impregnable* a cloak, of _ secrecy as the 
nature of the crime, its time and place, and the 
resources of the criminal's genius may possib^ affbrd. 
In a good majority of oases, therefore, circtimstances 
afford the only materials tb connect the criminal with 
the orimA tloughly speaking there is a ihuoh vaster 
field for circi^mstanthil evidenbe in ^criminal cased 
than in civil litigations. The first thing which*a 
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lawyer should see carefullj^ and w,eigh still more 
dexterously, is the quantity of evidence likely^to he 
available and its' quality ; in other words, how much 
evidence^ is available, and wj^at portion of it is 
direct or ciicum^tantial. A fair measure of the evi¬ 
dence in a'case may be had from a dive into the 
<firat information or the petition whidh niarks the initi¬ 
ation of the proceeding. It is'a general principle 
well recognized in British Jurisprudence, as much 
it is a rule of prudence, that one must be first a- 
witness ahd then a grxwf witno.ss.' The significance 
of this maxim is that it must appear at the earliest 
opportunity, preferably at the first blush of the case, 
that the complaining parfy had any idea of including 
the witness in the category of peopl/? who saw, knew 
or came to k/«ow, any thing relevant to the enqniry- 
If the F. 1. R. or the petition of complaint is sugges- 

i 

tive of nothing which would make a person witness 
to an occurrence, chances are that he is a handy 
man introduced later as a result of after-thought, 
neatly always to fiU up some gap in the prof.ecu- 
tion story or to' embroider it. To ^begln with, there¬ 
fore, every lawyer should ask himself time and 
again, who are the witnesses'? What are Mie circum¬ 
stances ? What do they prove, and how ? Hence 
the«nvai^ula is : “Read the F. I. R. or the petition of 


complaint carefully without omitting a single word.’' 

' «The next important thing which should engage 
the lawyer’s attention is the occurrence,', Where did 
‘the ^occurrence take' place and when.? The F. .1, R» 
would at once furnish a reply to these questions* 
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The time th^t has elapsed between the occnr^ence 
and tfhe record of the P. I. R. ft important. If the 
delay is unysual, or cannot be explained satisfac¬ 
torily, it should affor/1 good room for reflectitjn. 

Informant-—The role the info^inanf pjayed is 

of vital importance. If he is a man who‘was present 

at the dccurren&e and pretends to have seen tlio 

occurrence or ahiy part of it, every care should be 

taken to ascertain how much of the informati^ he 
• • • 
speaks from direct knowledge'und how much of it is 

really hearsay. t-bVe Adiiiixsihilihi of tin’ 'F. I. li. in 

Ptifl V, ft^voted to Evidence). 

Omission in F- 1. R.—A very common experience in 
a criminal trial is that the informant states at the 
hearing, facts about which the P. I. R. is ^ilent. A 
defence lawyer in8tinutively*feels tempt%d to make a 
capital of this inconsisteucy and the almost invari¬ 
able answer of a witness when called upon to explaici 

• 

the non-mention of^he fact in the F- I- R-, introduced 
for^the first time at the trial is either ‘T was not 
a.sk#d on that point” or that said this bilt the 
Police-officer efid ^ot record.” In il comparatively 
few cases, there is an obvious confusion. If the 
defence lawyer is of opinion t|)at the witness has 
embroidered the case, he should, before he begins the 
cross-examination, read out to the witness. ^Jaeiewtire 
F. I. R* slowly and carefully and ask him if all tltat 
he said was recorded. Tlfe advant|ige of this position 
is obViohs :• the witness is p*inned dbwn to his 
^statement an^ the ^latural hbsitaney that nearly 
-always attaches to intentional prevarication, maidcs 
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the 'demeanour of the witness. If be is a Hterdte 
witness who could h'ave read the statement before 
signing that, there is an additional 8ti;ength gained 
even if the witness takes 'shelter under the stock 
answers qudted at the commencement of this para¬ 
graph. {See Part VII on Croftn^Exfminnfion). 

Record of the Case and tlfe Police Diary.—The police 
diary, if available, merits a very careful perusal. In 
fact, a lawyer may never be sure that he has studied 
the case very well nor* probably have any occasion 
to regret labour bestowed on the study of the record. 
Strange, and even unexpected, revelations affecting 
the merits of the case may be had from a careful 
study of papers apparently formal and useless. No 
paper in a criminal case is unworthy of a perusal or 
too trifling to be safely brlisbed aside. 

Instructions in a Criminal Ca8e.-^^It is seldom the 
fate of a lawyer in this country or anywhere 
else to -have a client who knows all about his 
case. A very remarkable thing is that in a large 
majority of cases, the clientspins out a long story-and 
gets ultimately into boredom. This *happy-go-lucky 
way of narrating the story is partly due to the want 
of education in the, client and principally due to his 
inability to di8ting*jish the essential from the ines'- 
sentf&?!*'<?f an accused person cannot instruct his law¬ 
yer, it is quite conceivable ibat he knows Hext to 
nothing about the c/ise and probably had as little to do 
with the crime as his lawyer. The general''rule in 
this regard is tu "be gentle anii affable towards the- 
client and his witnesses and to give them a patient 
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hearing. If it appears that the witness or the accused 
is suppressing any fact or is unabW to get at the right 
thing, one or two questions pertinently asked may 

lead to startling disclobtir^. A stand-offish attitude 

• • 

on the part o&the lawyer or impatience in him to hear 
out the whole case as narrated by the client in his 
own way, rfjiay giv% the laiyyor occasion for regret 
wlien It IS too late lo mend. 


.CHAPTER II. 

THE CRIMINAL PRgCBDURE CODE—ITS ‘APPLICATION 

AND INTERPRETATION. 

The Criminal Procedure Code—Its Application and 
Inteijiretation.—The object of the Criminal Law and 
the (jaw of Kvidenco is to protect the innocent and to 
punihh the guilty Jhe Code of Criinmal Procedure 
provides a machinery for making the administration 
of justice pure and for avoidance of possible chances 
of error. Tho Code is a general Ac| and yields to the 
special provisions of Local Law. It is tlj^^uty 
of the Court to observe strictly the provisions of the 
Code, even though some of its provision.s may look l^ke 
unreasbnabl^ The application of ‘the Criminal Proce¬ 
dure Code is not limited to cases* of offence under the, 
Penal Code ; it extends to other proceedings of a 



criminal or quasi-criminal nature^ e< g., proceedings, 
under Sections 107 to 110, 133 to 145, 195 and 4?6, and 
488 Cr. P. C. 

Proceedings under Sections 107 to 110 involve 
restriction liberty and are quasi-criminal in nature. 
Sections 133 and *145 of the Code contemplate cases 
.which are more civil thqn crimifkal in character*. 
Sanction proceedings under Sections *195 and 476. when 
conducted in the Criminal Courts, ar^ criminal caises 
in every se'nse*. Bastardy mjitters ndder S’ection 488 
of the O. P. Code fumieh yet • another group of 
anomalous cases of semi-civil complexion*. 

The rtiles of interpretation of statutes drawn 
mainly frojn English decisions and text books have 
been applied in various cases. interpreting the 
Code effect must be given to every word in a section 
and to every p'art of a statute avoiding inconsistency 
^ its different parts. No Coni4 has right to make 
law. r(s function is to expound th'e law as it is*. 
Malgina! notes are no part of the enactment and can 
nut be referred to in its construction*. Illustrations to 


1. fliVoJWHrfa V. 9 C. W. N. WI3. Sec notes in Parts IF. 

2. Hirananda v. Ktiip^, 9 G. W. X. 981, 

Re : I^mdHrang Qovind 25 Boni. 179 ; TjoIU Mohan v. Suraj 
^ ChI. 709. 

3. Kr^. V. Qopol Jiarik, 340d. 42. 

4. Nurmahomwl v. Dismollah, 16 Osd. 781. 

Stilish Chandra «. Ram. 48 ()al 388. ^ 

6. BaJtadiif Mollah v. Jsmail, .')2 C-al. 463 at pp. 466. 

, Padamsi v. CoUector*, 46 Bom. 366. 

Punardco v. Ramsarup, 23 Cal. 838 at pp. 860. 
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the sections are of value in the construction of 'the 

4 

sectioft. But they can not control the meaning of the 
section^. *. 

Binding Eftect of Judicial Decisions.—The Judicial 
Committee of the Privy Council being the highest 
Court according to our constitution, the principles 
of law laid dot/n by cannot be questioned. 
by any Court • in •British India". Decisions of 
a Full Bench of a High Court is binding on ^the 
Division Bench* of that Couj-t and <in 'all Courts 
.subordinate to it. Yn the case of KihJhih Pmnhwl v. 
7Vpfm,* their lordships Mookherji and Holmwood, .IJ. 
hold that every deci.sion of a Ftili Benclif shall bo 


treated as binding on all Divisfon Courts, apd Judges, 
sitting singly, npun^any point of law, or usage having 
the force of law determined by the Full Bench unless 
it is subsequently reversed by a Bench specially 

4 

constituted or unless a contrary rule be laid down by 

r 

the Judicinl Committee of the Privy CouncU. The 
decision of one High Court is not binding on anotfior, 
thougji entitled to great respect*. 'J’he Sub-Courts 
are bound to folioy the interpretation of law laid 
down by their High Courts®. Where there i.s no 
ruling of its own Higli Court, a Sub-Court is to follow 


1. Safi/nprin Goninda^ 14 C, W* N. 414. 

2. Maiaprasatl v. .Y^ijrrAicarrTO C. W. N. 02C. 

34Cal.7a:i. ' • 

I • 

4. Jirthmt liAUiHiantlra v, f^trrctary of Staff, 29 Rom. 480. 

3. llalmaat ^hdalf Cal 072, Q* v. Karvjowda, 1ft 

Bom. r>L 
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the'decisions of another Hig|i Court.^ An unreported 
judgment is as good*an authority as a reported *'caae^. 
An eminent Judgd observed : ‘*a judgment is none the 
less an authority because .it has not 1>een reported. 
Otherwise«lhe (question of whether or nobthe judgment 
could or could not be so regarded would depend upon 
, the mere whim of the reporter.” Bht it must always 
be remembered that no decision* can> alter the law^. 
Thj authority of a report is of usp only when it 
formulates'certain legal principles* Every case as it 
arises must be decided on its own* facts and not on 
its supposed analogy to other cases*. 


I 

. 1. Vide also Section 3 of 1. L. p. Act, 1875 (XVIII of 1875^ 

JJaiJanai/t v. murnnund 16 C. W. N. 62l vide alw I^tef/aran 
V. Kuntitd Moffan, 1 C. W. N. C87. 

• {J.i Emperar v. \bDrapto$ad, 40 Cal. ^77. 

, 4. Queen Enp. v. Oobordkan, 0 AIL 528. 
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DEFINITION? AND LEGAL MEANING OR SOME 
WORDS USEI) IN THE CRIMINAL 
PROCEDURE CODE. *' 

Bailable * Offence—means lan offence shown as 
bailable in the Second S'chedule of the Criminal Proce¬ 
dure Code, ^or v/^ich has been made bailable by a?»y 
other law which is for the time bfeing in force*, 

Non-bailable Offence.—meai0 an offence other than 
a bailable one. 

Charge—means the order of the Court directing 
the accused to meet the specific* case against him. 

Cognizable Offence - means an offence and the 
cognizable case means a case in* which a Ptflice-nfificer, 
within or without fhe Presidency towns may. in 
accordance with thp Second Schedul.^ of the Criminal * 
Procedure Code or usder any law for the time'beiijg 
in Foroe, arrest without warrant. 

Coitfplaint—means the allegation made orally or 
in writing to the liagistrate with a view\o his taking 
action under' the Criminal Procedure Code that some 
person whether known or unknown.has, committed an 
offence, but it does not include the report of a Police- 
officer. A complaint need not be made by the j wt'O an 
injured ; i( may be made by any one who has come to 
know of the (jffence*. The*complaiijt must be macW 

^ 1. feec. 4 Cr. P/C. (b). 

2« I)tder Box v. Myafnapudaf 41 1013. 

Kmp, ?. Kcshahlalf 21 Bom. 
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tcfa Magistrate with a Qrayer for taEing action. A 
petition alleging (fn offence but expressing ifb desire 
to prosecute the offender is not a com^laint^. 

Report* of a Police-offioer or.a Police Report. —Police 

reports veferred to in Sections 157. 173 and 190(b) 

• • • • • 

of the Criminal Procedure Code are reports made 
by the Investigating Police-officers in' cognizable 
cases. If a Police-officer makes u report in a non- 
C(jgnizable case, it is nut a police report. It is ratlier 
an information or at best a complaint'. 

Enquiry —includes every enqinry other than a trial 
by a Magistrate or a Court. Enquiry is not limited 
to cases*of offences or accused before the Court.® 

Trial -^ineans proceedings utter the charge is 
frame(lp Proceedings under Sections 117. 145 are 
enquiries*.* 

Investigation —includes all the proceedings under 
the Criminal Procedure Code for the collection of 

f 

evidence conducted by a Police-officer or by any 
person (other than a Magistrate) who is aiitKorised 
by’a Magistrate ;n this behalf. The object of the 
investigation* is the collection evidence and that of 


1. IthamaHshiy v. ffalHiiian, 0 0. \V. N. !V2(l 

2. V. Sarffl, 26 Boms l.'iO. 

Cliiilambaram v. Kmp., 32 Ma4l. 3 at pp. 10. 

<■ ITarihar v. £np.,^3 C. W. N. 18l. 

3. Altivltihammad v. Tarak, 13 C. W. N. 420. 
^ Emp. V. mtHal. 48 Bom. 61. ' 

4. Mimabammad v. Tarak, 13 C. W. K. 420. 
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enquiry is taking of evidence in the case and determine 
ing the truth or otlierwise of the allegation^. 

Judicial Proceeding—includes any iD-occedingin the 
course of whicli evidence or may bo legally taken 
on oath. A judicial proceeding under the Pdpaf Code 
is a proceeding before a Judge fas ‘defined in tlie 
Indian l*enal Code)^» ^ 

Non-cognizable Offence—mean<> an offence and non- 
cogni 2 sable case means a case in whicli a Police-officer 
within or virithou? a Presii^onrv liot arrest 

a person without wawanf- 

Offence—means any act or omission made punish¬ 
able by atiy law tor the time being in force, it hicludos 
any act in rosjiect of wliicli a coifiplaiiit may ^c made 

under Soction “iO of the Cattle 'J'respass Act of 1871. 

• » 

Nothing 1 - an olTence which uot marie soiby law. A 
person called upon trj fnrmsh security unHei Sections 
107 to no t){ the t’rinunal Procedure (’ode not 
charged with any offence and an order in ^ncii a case 
is not a punishment ^ 'J he acts compldfned of fri 
proceedings under Sections 133, 144, 145 of the Crimi¬ 
nal Procedure Code are not offences order in 

a 145 Or, P* Q. case is preventive and not piinilivo^ 
Pleader—includes a Mukhtear under tlie amended 
Criminal Procedure Code fVide sec. 4 (r)]. Previously a 


1. Aih/ tta Maji \\ IG OaL fi")!., <Sep 4 [1), C\ . V, (.\f^ 

2. Jimp. V. Pttrffboianf, 1.) iloiif, 834 (S37). 

3. f/anrbh v. Sfrp of Stait^ 49 CaJ. 1\ C. 

In rv (ISrlnd 23 lV>m, 48. * 

4* K(fafttlM/ V, Frta.tidtimf 5 C. \V* N.^t. 

Forhes V. Ali ftatiiar 33 CiU. 4^^ 40 
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itfukhtear was not entUled.io practise gleneraUy and as 
of right in any Criminal Court. This anolhaiy has 
been removed Act XXXV of 1923. Now a mukhtear 
can practise in Criminal Courts as of right. 

Warrrnt Case—means a case relating to an offence, 
punishable with death, transportation or imprisonment 
for a term exceeding 6 tponths. • 

Summons Case.—means a crse relating to an offence 
apd not being a Wa) rant case. A Summons case is a 
simple case in which an offender'may be imprisoned 
for a terra up to 6 months. Th6 procedure of trial in 
a Summons case is different. This will be dealt with 
in its pfoper place 


CHAPTER iv. 

CLASSES OF CRIMINAL COURTS. 

Classes of Criminal Courts.—Besides the High 
Courts and the Courts constitiSled by any law other 
thqnthe Criminal Procedure Code, there are other 
Criminal Coprts ip British India, e. g.,— 

(i) Courts of Session, ' 

(ii) Presidency Magistrates, 

(hi) Magi.strhtes of the First Class, 

(iv) Magistrates of the Second Class, 

^v) Magistrates of the Third Class. 

A Presidency Magistrate is not a Magistrate of 
the First Class Tinder the Code^ » 

Apart from^the |ibov 6 gro^p» there are Municipal 

1* Emp. V. CfcoMa 32 Med. 803. ^ 
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• 

Magistrates appointed Act IIT of 1899 B.* C> 

(Bengal Council) and other Magistrates appointed 

under Local Acts. ’ * 

» 

Mnffusil Magistrates exercise both judicial and 
administrative functions District Magistrates general- 
ly perform administrative functions within their 
jurisdiction. A M&gistrato not a Magistrate under . 
the Criminal Procedu«« Code when he is engaged in 
administrative w.orks. . 

A Province is divided into different Districts and each 
District into Bub*di^isions for the convenience of the 
people. The Local Government has established Courts 
of Session for every Ses.sions Division. A Mfagistrate 
in charge of a District is called ^ District Magistrate 
and a Magistrate ii\ charge of a Sub-division iq called 
a Soil divisional Officer. Tliere are Magistrates 
subordinate to the District Magistrates and Sub- 
divisional Officers. The Local Government may* 
appoint Special Mugii^rates for trial of particular kind 
ot curses within specified areas and vest tliem witli 
powe|.« which can be conferred under the Criiilinal 
Procedure Code*. ^Besides, the Local Government 
may also appoint persons as Honorary Magistrates. 
These Magistrates try casbs and exercise powers with 
which they are vested. Different Local Governments 
have made rules fur the guidance of Bench^^-* of 
Magi.'strates^. The.se rules ge’nerally provide that the 

]. RiAob, Gazette 1689*Pt.* T. |>p. ^0?]. 

Madras Rules Fort George Gazptte 1891 Pt I. pp. 02‘i 
and 1095. • ' * • ‘ 

ifor C. F. Rules sec 0. P. Circular 1908 p* 4. ^ 
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opftiion of the majority shaU prevai], and that when 
the numbers are even, the Chairman shall have a 
casting vote. 'Pi'o Chairman shall generally record 
evidence and judgment, hut thii^can be performed by 

any of hi» colleagues with his consent. Benches of 

• • • • 

Magistrates may refer any point for opinion to tlio 
• District Magistrate nr ar^v Hub-divisional Magistrate. 
Magistrates and Benches of Magi.slratos are subor- 
diqate to the District Magi^lrute, An Assistant 
Sessions Judge is subordinate to the Sessions Judge 
of the Division. 

The Local Oovernments have al^o appointed 
Presidency Magistrates who exercise jiirisdiction 
within the Presidency town^. All Presidency Magis- 
trate.H have co-ordinate jurisdiction. 

Under section 18 of Jlio ('riiuinal Procedure (’ode- 
a Bench can exercise the fuji powers of a Pre.sidoncy 
.Magistrate. The (hiief Presideucy Magistrate distri¬ 
butes .business and regulates constitution of the 
Benches. The rules for the guidance of Benches of 
Prei^idency Magistrate.^ have been framed by di^'erent 
Governments^. 

The Local Government may, besides, appoint Jus¬ 
tices of the Peace. Some high Government Officials are 
ex-officio Justices/)f the Peace. These gentlemen in 
car'^s^f emergency exercise the power of a First Class 

J 

t 

‘a. Vide Calcutta KJaaatte IWl Pt. L 7J1. 

Notificalion No* 18 Fort St^ tlcorj^o (nA/Mc Pi. I. 1911 

* pl>. 7 And 8, * * •- 

BoiubAy NotifleAlien No. 25Hfi ilatod 19* 5* 1004. 
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MELgistrate under Section 36 of the Criminal Procedure 
Code. * ’ 

I 

Trial by Benches of Magistrate's —The Local 
Government may or subject'to the control, o5 Local 
Government, the District Magistrate ipay, m^ake ryles 
consistent with Or- P. C. for the guidance of the 
HenchesL 'No order or jinlgment of Benches of ■ 
Magistrates shall he inValid by reason of only change 
having occiired the constitution of the Bpnches'in 
any case in wliich the Bench by which such order 

4 

is passed, is duly constituted—provided the Magis¬ 
trates constituting tJie same have been present on the 
Bench throughout the proceedir^, that is to say all 
the Magistrates who take part in the judgmhnt must 
have been present thToughoul the trial. In other words 
an Honorary Magistrate cannot take part in the 
judgment and pass s*enten£e in a case unless he had 
been a member of the ifench during.the whole of the* 
hearing^. A trial begai>before a Bench of MagiseratQs. 
On an adjourned date of hearingi only one Magistrate 
who aftended on the first occasion was pre>>ent, the 
trial proceeded and ended in a conviction. Collins, 
Kt., C. J. and Best J. held that the trial was illegal 
and the conviction was set aside’. 


1. Keca I'lj 16;»Or. I*. U. 

2. Hardioar v. IThei/aojha, 20 Oal. 870. 

3. Quffn fCmprr^ t. Jiasippa, 18 Mad. SOi'si Weir. 17, . 

See See. 350 (a) Cr. P. C. 


4 
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ORDINARY AND EXTRAORDINARY 
' POWERS OF COURTS. ‘ 

Powers of Courts.—A, High Coart nmy. pass any 
sentence authorised by law. k Sessions Judge or 
Additional Sessions Judge may pass any sentence 
authorised by law ; but any sentence of death passed 
by any such Judge shall be Hubjcct to confirmation by 
the High Court. 

An Assistant Sessions Judge may pass any 
sentence authorised by law, except a sentence of death 
or of transportation for a term pot exceeding seven 
years or ot imprisonment for a term not exceeding 
seven years. , 

' The Courts of tdagistrates vnay pass the following 
sentences, namely :— 

(a) Courts of Presidency Magistrates and of 
Magistrates of the First Class ;—(i) Imprisonm^t for 
a'terin tiot exceeding two years, including such solitary 
confinement (see Penal Code) as is authorised by law ; 
(ii) Fine not exceeding Rs. 1030/- ; (iii) Whipping. 

(b) Courts of Magistrates of the Second Class :— 
(i).i/nf>risoament for a term not exceeding six months, 
including such solitary confinement as is authorised 
by law ; (ii) Fine not exceeding Rs. 200/-. 

(c) Courts of M'agistrates of the Third Class :— 

' (i) Imprlspnmeftt for a term not exceeding one month ; 
(li) Fine not exceeding Rs. 50/- 
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A Magistrate may pass any lawful sentence, 
oombining any of ^he sentences wi}ich he is authoris¬ 
ed by law to pass^ 

An offence 'under any Local Act is ordinarily 
triable by the pourt mentioned in the Act where no 
Court is specifically mentioned, such ‘an offence itiay 
be tried by the High Court or by ordinary Courts. 

Imprisonment i;i default of tine’'. —The Court of 
any Magistrate may award such term of imprisonment 
in default of payment of fine as is authorised by law, 

4 * 

in case of such default : 

Provided that— 

(a) the term is not in excess of the Magi.strate's 

powers under the Code ; ♦ 

(b) in any case decided Isy a Magistrate where 

imprisonment iias been awarded as part of^substantive 
sentence, the period of imprisonment * awarded in 
default of payment of ^nd shall not exceed one-fourth 
of the period of imprisonment which such Magistrate 
is competent to inflAt as punishment for the offetfee 
otbei^ise than as imprisonment in default of payment 
of the*fine. . * , 

The imprisonment awarded may be in addition to a 
substantive sentence of imprisonment for the 
maximum term awardable by the Magistrate. 

Special Magistrates and their powers. —Th e Loc al 
Governnient in certain territories may invest the 
District Magistrate or any Magistrate of the First 

-— - • ■ . - - 

1. Sectionfi 31 and 32 of tfie Criminal Prooe^uje Code* 

2. Section 33 of^he Orimioal Procedure Code. 
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Class with powers to try as a Magistrate, all offences 
not punishable with death' - Such a Special Magistrate 
nay pass any sentence except a sentence of death or 
ransportation or Imprisonment exceeding seven 
years*. Where there is sufficient evidence to consti¬ 
tute an offence of murder, a Special Magistrate can¬ 
not try the case on a minor charge?- 

Conviction for several offences Jit one trial.—The 
Court can direct the sentences of imprisonment passed 
for different offences to rim concurrently or consecu¬ 
tively ; but the aggregate punishment shall not exceed 
twice the amount of punishment which the Magistrate 
is ordinarily competent to inflict. 

Appeal in such cases' —For the purpose of an appeal, 
tlio aggregate of consecutive sentences shall be deemed 
to be a single sentence.^ Where an accused has been 
sentenced to'concurrent imprisonment, no one of 
«which is appealable, no appeal Ues. 

Ordinary and aaditional powers of Magistrates.— 
Su*ch powers have been mentioned in Schedules 
III •and IV of the Criminal Procedure Code. Please 
refer to these Schedules. • 

Mandamus.—The power to issue Mnudfiniict was 
transferred to the Presidency High Courts under Sec. 
24, 25 Vic. Clause 104 Section 9. The Supreme Court 
had mowers under Clause 21 (Letter's Patent, Calcutta), 


( 

1. Sectioif *30 of the Cniutnal Procedure Co<1c. 
2^ Section 34 ol the Crimlnsi Procedure Code. 
8. £mp.v.Paramtmanda, 10 Cal. S). 
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'Clause ^47 (Letters Patent. Madras) and Clause 69 
<Letter’s Patent, Bombay) to issue Mandfmus within 
the Presidency ‘Towns for enforcing orders issued by 
the High Courts. The Higk Courts of Alldhabad, 
Patna, Lahore and Rangoon have no power of issuing 
jl/anridmus. By iss^uing Mnndamus the High Court 
■can comperthe authority on ★hich it is issued—to do 
■certain acts. When a prisoner is entitled to get a 
bail and it is refu^^d by a Subordinate Cou^t, inspite 
■of the prisoner oiTpring sureties, the High Court 
can issue Mandamus for releasing the prisoner on 
bail. In the case of Queen Eiap. v. Thomas Brae^ 
it was observed that “the Law Officers and the 
Oovernment might apply fof a Mandamus. Even 
here the Mandamus 6ould go no further than to order 
a Justice of the Peace, who had refused 'to entertain 
a case, where he obviously had a jurisdiction to take 
it up-'' An application for issue- of Mandamus is 
seldom made where ithe ordinary law is suMcieut 
to meet the demands of justice. 

Hab^eas Corpus-T-Any High Court maj^, whenever 
it thinks fit, direct that a person within the liinitH of 
its appellate criminal jurisdiction be brought up 

before the Court to be dealt with according to law or 

• 

j:o be examined as a witness or removed from _ope 

custody tq another for the pu>pose of trial and for 

dealing with the person according to law. The Higli 

• 

Court caa <vde¥ that a person illegally or iipproperly 
detained in public or private custody s^t at liberty. 


1. 3W. R.6|. 
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The provisions as to Habeal Corpun have beet}, embo*^ 
died in Sec. 491 Gr. P. C. The section aims at protec> 
ting personal liberty of a British subject. An executive 
order du^lailing liberty oi a subject may be a ground 
for* issue of a I'ule of Habemt Corpvs. The High Court, 
however, while dealing with thp application for a 
Habenn Corpits, cannot adjudge the policy of the 
Government, nor the conduct of the latter in dealing 
with Stata prisoners, nor the wisdouj of the policy of 
any act of the Government. 

Procedure tor making an application for Habeas 
CorpU8.-‘-An application for HabeuK Corpun shall 
be made without unreasonable delay. In the 
matter of AmritnUil Dey, Phear J. observed : "it is 
incumbent-on the applicant in a case like this to come 
at once to the Court without delav"'. The application 
, should generally be suppoVted by an affidavit. Ordi¬ 
narily a rule mat to show cause is issued by the 
Court in the first instance. Such rules were issued 
on*the Jail Superintendent of Alipore in the case of 
Horace Ltjall^, and on the Commissioner of Police in 
the case of Cullinyton^. The High Court passes 
orders after bearing both sides. 

Inherent power.—Section 561-A. Cr. P. C. lays 
that nothing in the Cr. P. C. Code is to affect 
the inherent powers ot the High Court to make such 
' orders as is necessary to give effect to any order 

c 


1. 1 Cal. 78At{>p. 9S. 

2. 29Ctl.286. 

48 Cal. 328. 
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under the Code of to prevent the abuse of the process 
of any*Court or otherwise to secrtre dispensation of 
justice. The a^aid section was added to the Code by 
Act XXV'III of 1923. .An analogous provisioi^ for the 
Civil Courts was embodied in Section Wl.of.the 
Civil Procedure Code. Previous to the enactment 
of Section 56L-A ^onie High Courts were of opinion i 
that the High Courts possessed the powers while other 
High Courts ent,iertained doubts on the point. Xhis 
difficulty was removed by»the enactment of the above 
section. In fact Se'ction 56I-A does not confer new 

4 

powers but merely declares such inherent powers as 
the Court already possessed. Under this section, the 
High Court can order restoration of articles wrong¬ 
fully delivered by the Magistrate to the complainant. 
It can order the police to allovf reasonable^opportunity 
to the prisoner Jor interviewing his pleader for 
instructing him regarding the defence to be taken^.* 
Under this section thg High Court can, in a fit case, 
stay. criminal prosecution arising out of a civil 
litigation^. * 


1. 5C Bom. 241.* 

2. khaiigir v. Framji, 30 Bom. R. 062. 
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FIRST, INFORMATION RfiPORi; AND POLICE DIARY. 

I' * 

Wh&t is Fh>st IntormatioD Report—Ever; Police- 
officer in charge of a police station is bound under 
Section 154 Cr. P. C. to record the information relating 
to the commi.<«flion of a cognizable crime, which may 
be‘given‘to him by any person. .This information, 
however, may be either in writing or oral. It is 
the initiation of every criminal case taken up by 
the Orovn aj^ainst subject. The First Information 
Report is the most important thing for the purpo.ses 
of a-case. Every Loca‘1 Government has prescribed a 
form .foV th^e record of^ the First Information Report. 
This form contains directions for recording the infor¬ 
mation of the crime as it is reported by the informant 
and also requires the officer recording it to note 
down certain other particulars (6V Pooe 47). Besides, 
the^e is an expres.s direction upon the officer record- 
'ingthe “First^ Infoimation” to read, over the whole 
information as it is recorded to the informant and to 
have it signed by him. 

The expression'“First Information” has been cons¬ 


tr ued literally to mean the information which actually 
reacKfe first in point of time t<^the officer-in-charge 
of a Police Station^. The significance of the judicial 
pronouncement Qn.the point as to what is really the 


L Kti^). V. ^ C. W. N. 3-16. 

£mp. V. Chandrika 1 Pst. 401. 
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“First Information" of the, case is two-fold : (i) thab at 
the trihl of the case, the Court should be in a position 
to know on what particular type ’qf report of an 
offence the investigation ^as started by the police 
and (ii) secondly, what the appearaniTp 'of the 
case was, at its first blush, ie. *at the earlie*st 
possible opportunity after thf incident^. Thus where 
a Police-officer after aeceiving the First Information 
Report does not record the same, but straight pro¬ 
ceeds to the locale, and. there, after enqbiring into 
the incident, record! the First Information, he adopts 
a procedure which is not contemplated by law. The 
information which a Police-officer receives 'after the 
investigation is started may^ Justly be considered as 
a part of statement of witnesses recorded during 
investigation under Section V63 Cr. P. It was 

therefore, hrld that* the information obtained during 
enquiry cannot be made* any part of the First Infor-, 
mation^. In view of the law oh the subject, it is 

J ■ 

necessary for the defence lawyer, in every case,’to 
ascertain from the Investigating officer, points wiiich 
would show that tjjie First Information was duly 
recorded according to the provisions of Section 154 
Cr. P. C. and that it contained nothing beyond the 
informant's statements as it reached' him before the 
commencement of the investigation. 

1. Khij(nuldtn v* 53 (5al. 372 At .i8l. 

JSmp. V. ChirMoratnana, 31 Aad 50C. 

8eo Re ; Stvan Chrlti, 33 Moil* 25& 

X Peart v. Wfifott, 16C*W. N. UT 
A". JC. V. B/tulnnih, 7 C W, K. m. 



42 


CRIMINAti «ODBT PBAOTIOB 


'c Pt.I 


The YBlae of the Firai . Information Report. —The- 
importance of studying the First Information^Report 
very carefully cinnot be too much emphasised. In 

fact it is of the utmost importance in the conduct of a 

^ « 

cognisable* case. First Information lieports may be 

p » 

classified under two broad divisions 

(i) Where the inforpiant is Wnnsolf cognizant of 

the crime or claims to have* seen the occurrence 
or .any part of it: , 

(ii) Where the informapt is an a*gcney of convey¬ 
ing the report from some one cogAizant of the crime. 

In the case of information coming under the first 
head, eVery detail of the incident is of very 
great use^ Thus, w'here it appeared to the Court 
that the informant claimed firs/- hand knowledge 
of the criiye and alse had acquaintance with the 
accused, the'omission of the name of such an accused 
.person from the First Inforinvtion was a vital defect 
in thq prosecution case which could not be cured 
by evidence of witnesses in the trial, in view of 

I 

the‘fact that such an omission was an exti;^mely 
unlikely factor and could not be accidental. The argu¬ 
ment that the First Information is not a detailed 
account of the case or a complete picture of the 
crime and thd (^riminal act—would not apply in a 
case l^ e this^. 

If the prosecution'casq differs materially from 

1. Peary Mohamy. Weston, 16 C. W. N. 14 .'). 

2. Emp. Y. Soda, 11 Cr. L.09. 

■ 1 
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the discount of the incident as given in the i^iTst 
Information, it becomes really veiV shaky*. 

The case is, however, somewhat different when 
the First Information is ‘given by an individual not 
acquainted with the facts of the^.case* ,Slr^ictly 
speaking the First Information given by a person 
unacquainted with the facfts of the case reported, 
is hearsay*, XKe value of the First Information 
Report in such, a case i.s much less than wher.the 
informant speaks from pilrsonat knowledge. In cases 
of this description the statement of the informant 
may be utilised to contradict any witness from whom 
the report was obtained byjnm before communi¬ 
cation to the Police Station. But it mu^t be noted 
in this connectioA that although the First informa¬ 
tion is not admissible in evidence againsif the accused, 
the account of tAe crime as recorded in the First , 
Information Report 'may be utilUed under Sections 
155, 157 and 158 o5 the Indian Evidence 'Act to 
corroborate or contradict the informant, if he figures 
as a*witness at the trial. , 

{See " Crons-exatAimitiov of in Purt VI). 

Police Diary: Its value as evidence.—A Police-officer 
during the investigation of a ca^w has to record the 
statements of witne.sses examined (by him and submit 

a report under Section 173 of the Cr. P. C ,--4n the 

% 

prescribed form setting Ibrth the names of partie.s, the 
naturf of t^ie evidence and also stating whether 'the 

1, Km'p. T. aVifcir Jharutidt^ 9 C. W. N. 475» * 

2e Emp. V. Muhometl Yunu$, 50 Cal 518 at p]>. 326. 
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accused, if arrested, has beea forwarded in cusijpdy or 
released on bond fir bait. An accused person is 
entitled to get *a copy of the report submitted by the 
police^'^The Magistrate T)n receipt of the Police 
Report,ca*h proceed against the accused if he thinks 
that there is sufficient evidence against him. In the 
• course of the investigation the PoHce-offiber has to 
record in his diary, the time ahd place where he had 
bees, in connection with the investigation and 

record the names and statements of the witnesses 

• 

examined by him. The Police-officer may record the 
statements of the witnesses in full or may, if he thinks 
fit to do so, take a ^lemorandum of the statements 
made before him. The diary containing the evidence 
recorded.by the Police-officer duriifg the inve.stigation 
is commonlf ^known aif the "Police Diary”. Police 
Diaries are not admissible as ^ubstifntive evidence for 
corroborating the Police-officer But under section 
145^ of 'the Hlvidence Act such diaries can be used by 
the defence lawyer for the limited purpose of contra¬ 
dicting any witness who was examined by the f^Iice 
and is also exafiiined in Court*. ]<i the case of Queen 
Emi'. V. Mannit their lordships hel<1 that if the Special 
Diary prepared under Sec. 17^ of the Cr. P.C., of which 
the accused cannot get a copy is used by the Court to 
contradict a Police-officer or to refresh the memory 
of the Police-officer who made it, the accused* person 



1. Sci tion ITJ Cr. P. C.,CI. 4. 

• Queen Jimp, v. bo/»«‘«yA, 44 C'al. 876 1*. C. * 
Queen Ktup. ▼. Mannu. 19 All. 390 F. R. 
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or his agent has alright to^ee the portion of the di*ary 
which has been referred to for either of these purposes, 
that is to say, the accused person‘er his agent is 

entitled to see {he particular entry and no more- A. 

* ^ 

mere summary of facts ascertained by a^ Investi¬ 
gating Officer from persons examined by him, not 
being a reiv)rt of their actual^statements, may find a > 
place in the Special Diary. Under Section 172 of the 
Cr. P. C„ every Police-officer making investigatvJn 
under Chapter XIV Cr. P.,C., shall day by Say enter 
his proceedings in* the investigation in his diary, 
setting forth, the time ut which the information reach¬ 
ed him, the time at which he begun and clbsed the 
investigation, the place or places visited by< him and 
a statemant of the c|rcumstances ascertained j^irough 
his investigation. Any Crimirjal Court may use such 
diary, not as eviden'je but to aid it in its enquiry or 
trial. The accused has no right to cull for such • 
diaries and to inspect them unless l^hey are used by 
the Police-officer to refresh his memory or unless the 

I 

Courtises them for the purpose of contradicting s'uch 
Police-officer. The ^^^rt can peruse the diary for 
information which may be used as foundation for 
questions put to witnesses. Knox J. observed in 
Queen Emp. v. Nasiruddin' that sUtements in the 
Police diary “are recorded in the most haphfiaard 
manner and that in most pase^ they (Police-officers)' 
are not experts of what is tfi what is not evidencs.' 
The 8tat>8nfent$ are recorded often hurried4y in the 


1. 16 AH. 207 
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midst of crowds and confusipn, and subject to frequent 
interruptions and suggestions from bjr-standerst Over 
and above all, thby cannot, in any sense, be termed 
depositions, fc^ they are npt prepared ih the way of a 
depositioiv; they are not read over to witnesses nor 
are they signed by the deponents. There is no 
guarantee that they do ^ot contain much more or 
much less than what the witnesses said." The law 
I hav safeguarded the use of them. 

' ■ " n I ^ 


CHAPTER VII. 

POLICE' INVESTIGATION Re. COMMISSION OF 
OFFENCE, BREACH OF THE PEACE, 

LAND DISPUTE,' ETC. 

I 

I 

Commission of Offence- 

First Information : Rules relating thereto.—‘When 
an offence ie- committed, an information about it is 

n 

often lodged at the Police Station. Every information 
relating to the commission of a cognizable offence, 
if given orally po an oflBcer.in-charge of a Police 
Statiftn, must be reduced to writing by him or under 
his direction, and read ovey to the informant; and 
every such information, < whether given in writing 
or reduced to writing as aforesaid, i^ signed by the 
person givingcit, and the substance thereof is entered 
in a book kept for the purpose. 
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A constabU has no powder to prepare F. I. Repdrt. 

He can'enter an abstract of the information in the 

General Diary ^nA\i ia his duty to*send immediate 

information to {he Sub-Inspector. FoIicd-ofScers can- 

not defer drawing up First Information Report until 

\* * * 

they have tested the truth of the complaint. 

Bengal Rules as to the Preparation of F. 1. R.‘.— 
(Rules on similar linesihave been framed by the other 
Local Governments also). 

RULES. 

(1) If the information be given orally, it shall be 
recorded in plain and simple language, as nearly as 
possible, in the informant's oyn words. Technical 
or legal expressions or high-flown language* or leng¬ 
thy or involved sentences shall not be used. * 

(2) The Police-officer shall not adnnnister any 
oath to the complainant. » 

(3) If a particular person be ch/irged or suspected, ’ 
the facts on which the* suspicion is based shodld he 
clearly set forth. The informant should be required 
to distinguish what he professes toknow, from matters 
of which he has onb'second hand knowledge. 

(4) Persons charged shall be distinguished from 
persons suspected. The informant«8hall be asked to 
state distinctly whether he charges the person or 
persons he names, and only, when he does charge 
them, shall the name or nt^mes be entered in Column 2 
of the form, ^'he names of susQec^«ed persons shall 
not be entered in Column 2. They shall be sliown in the 

1. P. E. B. 1913 Vol. 6 Rules 78,79. 
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complainant’s statement at the foot qf the return. IJ 
the informant says that certain persons were recdgnized, 
their names shalt Sc clearly stated ; or if he is unable to 
say that^an^ one was recognized, ^his shall be distiuctlij 
recorded dl this jitage. 

(5) In cases of delay in bringing the report of :in 

* offence, explanation of such delay shall always be 
demanded. 

<(6) Tl\e informant’s statement, when complete, 
shall be read over to trim and he shall sign it. Thumb 
impressions shall he taken when necessary. The 
report shall show that this has been done. In ca.wes 
exclusively triable by the Court of Session and in 
Special Rbport cases the statement shall be read over 
to the informant in the presence of one or more 
respectable &pd uninterested witnesses who shall also 
be asked to sign it. *■ 

* (7) The upper portion of the’First Information Re* 
posrt Form shall be filled in and gigned by the office r- 
in-oharge. The statement at the foot shall be 

e 

signed both by the informant and by the Police- 
officer. 

List of properties lost. —In cases involving loss cf 

V I 

properties, the complainant shall be required to put a 
list of the properties stolen, signed by himself, which 
shall^e sent to the Court officer with 'the First Infor¬ 
mation Report. The Investigating Officer shall keep 
a 6dpy of the list,to aid hiih in his inquiry. If the com- 
ptainant ik unable to furnish a list of **he*i>rdperties 
whon be gives^the first information, the Investigating 
Officer shall prepare euoh a list as soon after his 
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arrival at the spot as possible, and forward it, dnl/ 
signed, by the oomplainant, to the Court officer. 

Copies of F. I. R.: how dealt witl^.—The first page 
of the First Information Report, v/z, that signed, ■sealed 
or marked by the complainant or inforipast under 
Section 154, ‘Criminal Procedure pode, is .treated 
as the original. It is sent without delay to 
the District MagUtrate or I'he Sub-divisional Magis¬ 
trate, as the case may* bo, through the Court officer. 
The first carbon-copy of the First Information is*for- 
warded to the Superintendent o’f Police. The second 
copy of the First Information is kept at the 
police station for future reference. A copy (not. 
carbon) lus to be sent to the Cjrcte Inspector direct at 
the same time as the original.’ 

Arrest of accused.—Alteration of F. I, Steps 
should be taken for immedia'te apprcKehsion of >’ la 
accused in case of'serious olTencee like dacoity and 
murder. F. 1. K. once prepared c^n under no circum¬ 
stances be cancelled.* 


First ^Information R’eporl. 

FORM 

First Information of a cogniz%]}le‘ crime reported 
under Section 154, Criminal Procedure Code, at 
Police Station—Aurangs^bad.* 

Aurangabad Sub-division * Gaya Disfricr.' 

Ko. 31 Date and hour of dccurrenoe— 

*27. 1. 87 at 1 A. M. ' 
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Date and hour 
when reported. 


Place of oocurresee and di^ 
tancy) and iliiectioQ from 
I^ioe Station and juriedic* 
tion number. 


ihitet^demtch 
from Knice 
Btation. 


27 . 1 . 37 .’ 

I «* 

5 A. M. 


Hasanda 
N. K. C mllo^ 
J N- ‘ 14 . 


27 . 1 . ;* 7 . 
A A. M. 


A A HriC mformatioii muae be Huehcntirated by the signature, 
mark or thumb impression ot infonnatit liuI attested by the 
tigTjature of the ofRcer rcoorefing it. 

Sd/- Kailan Ojba * 8 <i/- B. Mnichel 

Informant. 6.1 


Name ami Name and 
rt'pjdenco of rehidcnce of 


informant and j accuse d. 
complain nut. I 


1 

kailan Ojlm I JhIkjo . | I)a(*otly nt the Invoatigation 
of Uasanda Khcroo house of the ^ taken up at once 

hiihbelf ^ Naini complAiimnt T^ft (or spot 

i 

complainant. Chumroo JW'S [.P.C« ‘ * No delay, 

and Property worth 
about iY Rs. 9 ll^ carried 


othei^. 


away. 


f ^Yicf dcserip* Bteps taken re- r licsnlt 

ion of ofTence ganiing inves* oi tlie 
with scH.*tton ligation, ctpln- { ease. 
(Old of propelt) ^ nation ot delay 
(Vrried off, it in v<*cording 

lui). informalioD. 



Signed.Maiehel. 

- D^ignation....'..S. I., Aurangabad }\ S. 

<.(f1rat infortaation to be lecordetl below) ' 

Note :^Thc si^afuia, c;ssl or muk ot informs ot should bo affixed 
at Uxa foot of the Information. 
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Xt about 1 A. M# in tbe morniois^ some 20 men armed with HaoSf 
lathih, an^ guns e&tmd inside house by breaking open the front 
door. The dacoits then forced their way in& my room on tlie N. E. 
(*ornerof the honse^ I had lighted up a huhicane luiitcrn on 
hearing noise. With the help of »that light my wife and I roci^* 
nized 4 men (named above). Jaboo tied my liands%wilh a rorH\ 
iCheroo beat my wife with a lail/i and she fell down ficnsMcstt. 
The doomts then took fver from mc» the key of the iion safe, at 
the pomt of n dagger. They next oi>eheil tlic iron safe and remove^l 
the following articles: ' * 

( 1 ) 




Alter this, tlie left. M> son aged was in the next 

room ; he could not come out due lo Icar. The hue and »cry which 
the iimiutoK of my house raiftetldrew a good few ot our neighbours 

sluirth after the culprits had made goe<l their etk*a]H\ *Dr. 

WAS sent for : be came ill Hhont nil hour’s time :ind guvo*my wife 
iirst aid. Hho regained (*ODeeiousne6s alter two houts or so when 
1 Lett tor the thaniu 


Sd/- Kailnit Ojhu 
Signature of informant 


Silh Mairhel 

KignatuVe of H, !» recording the 

F. I. H. 


Read over to the informant who admitted that it was correctly 
rccordetf and then sign^ in my presence. * 

* 8d/- K Maiohcl. 

H.I. 

* 27.d.:i7. 

General Diary.— Oenerat Diary is the book pres¬ 
cribed by Sec. 155 Cr. P. C.,,for the entry of all 
information received in* pspect of offences. It 
ahould he«ke>t in all Police St^tians. Beat-houses 

. and Sect]on.-hbuse8. The officerrin-charge is respon- 

• ' • » » 

sibie for corredt and punctual entries in the Genera! 




52 


CRIMINAL QOU&T PRAOSbCti I 

4 

Diary. The Diary has to be Written in duplicate 

% f 

with carbon paper, Every occurrence brought to the 
knowledge of ,the police must be immediately en¬ 
tered in the Qenentl Diary, as Concisely as is 

r 

compatib,U witli clearness. 'It should contain all 
coihplaints and charges preferred, whether cogniz¬ 
able or not, the names of the complainants, names 
of the persons suspected, the offences alleged to have 
been committed by them, the weapons or property of 
w^iich police has taken possessioni' These apart, all 
information regarding matters public importance 
should also be entered in the Oenrrnl Diary^. 

t 

Non-oognizable case ; Police to refer party to Court.— 
In a non-cognizable case the Police-ofllicor refers 
tlie complainant to the Court- 

Duty of^ the Police-pflicer on receipt of the First 
Information: Investigation.—No PoUce-oiScer iias 
power to investigate a non-cognizable ca.se without the 
order of a Magistrate of the First and Second Class, 
having powers to try such Case or to commit the 
same for trial. Any Police-officer receiving such 
order may exercise all the powers in respect of 
the investigation, except the power to arrest with¬ 
out warrant, which an officer-in-chaige of a police 
station may exercise in a cognizable case. 

Investigation Into Cognizable Case at the spot : 
where not necessary.—If the case be a cognizable one, 
the Police-officer may ,investigate the case. Any 
Magistrate empowered by Sec. 190 also may order 

__ , - 
1. P. R. B. Vol. 5. Rule 138. 
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% • 

police ^nvestigstion. A Magistrai^e can order police 
inquiry only where he does n<tt, himself issue 
process at onc^. An oiiicer-in*charge of a police 
station, in ca/ie of a cognizable offenrrfer* is to 
proceed under Sec. 157, Or. P. C Such an’ofKcor 
has to forthwith e«nd a re|)ort of the same to a 
Magistrate empoworet^ to take cognizance of such 
offence upon a police report, and shall proceed in 

g $ 

person, or shall'depute ,one ,of his sub-ordinaie 
officers, not being '4)eIow such rank as the Local 
Government may, by general or special order, pres¬ 
cribe in this behalf, to proceed to the 'spot, to 
investigate the facts and cfrcumstancei^ of the 

ease and if necessary, to take measures for the 

• • 

discovery and arrest of the offender: provided as 
follows:— , 

(.a) Wfien any infovinStion as to the commission , 
of any such offence is given ag’iinst any person 
by name and the case is not of a serious nature, 
the ufj^cer-in-charge of a police station need >not 
proceed in person or depute a sub-ordinate officer 
to make an investigation on the spot; 

(b) if it appear to the officer-in-charge of a 
police station that there is no suf^ci'ent ground for 
entering on an investigation, he shall not investi¬ 
gate the case. , ' 

In each of the cases mentioned in Clauses 
and (b) 'of* th| proviso to sub-serftioh (1), the officer- 
in-charge of the police station shaH report the reasons , 
for his actions and in the case mentioned in Clause 
(b) such offieer ithalt iiac/ forthwith notify to the 
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•I 

informant, if any,.in such manner as may pres¬ 
cribed bs? the ,Xx)cal Government, the fact that he 
will not investigate the case or cduse it to be 
investig^ttd^. 

Inveetigatioh: where not necessary-—No investiga¬ 
tion is necessary in case the injurod person does not 
wish for an inquiry and also where the case appears 
to be of a purely civil nature. 

Proceeding to spot.—If the o£ficer-in-charge of a 
police station decides that an in**e6tigation is neces¬ 
sary, he should after despatching the himself 

proceed *to the spot or depute his eub.ordinate to 
hold an inquiry. 

Two classes of cases : Accused—known and un¬ 
known.—Th*>re are twOi^lasses of cases, e.g. (1) cases 
in which guilty persons are unknown and (2) those 
.in which they are known and named in the F. I. R. 
or at an early st&ge of the inquiry. There is no 
justification for the police for prolonging investigation 
of oases which come under the second class. 

4 

Charge-sheet: Final Report.—As soon as the investi¬ 
gation is completed the Churge-sheet (where the 
accused is sent up for trial) or a Final Report 
{when in the opinion of the officer he cannot proceed), 
shall be sent in. It is for the Investigating officer 
to determine what evidence is necessary to establish 
a charge and'what number of witnesses is required 
to prove e^ch fadt *■ ‘ 


< ^ 


f 
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ConteMoa: Ditty of the InvesUgatlng Officer-— If an 

acci]s>ed or a Ruspected person volunteerR confession, 
a Police-ofBcAr ehonld Hend him to a Magistrate 
for racording^the confession. The Investigaji-Hg officer 
may get valuable information from' the coilfeasion, 
but it is his dut^ not to rely unduly on confession 
or admission but to^ try t'o find out all available' 
evidence in support of the prosecution. The officer 
should obtain mrcutnstantial and oral evidence’s in 
support of the ca^e. If he succeed, that will help 
him in judging the nature and character of the 
confession. The Police Rules condemn the»obtaining 
of a confession first and securing corroborative 
evidence afterwards^. ’ 

The ponfession recorded ^uiay, in somb cases, 
require verification. 

Verification of eontfeston. —The Police Rules require • 
verification of a confession to begin from the spot 
where the crime had it.s first conception and proceed, 
in strict order of chronology of events, to the point of 
its culmination,.and further bey<fnd, where needed, to 
discovery of any fin’d. The advantages of verification of 
a confession are obvious ; it shows up concoction, and 
confirms a coherent story. Sothetimes a prisoner 
from jail becomes an informer an^ the investigating 
officer has to interview him in jail. If the confession 
stands the test of verification and circumstances are 
such as ien(^ credibility to the story* as given by the 
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prisoner, the inforiper may be granted pard($n and 
made an approve^"# (For details see Port 2. Chapter X.) 

Dying Deelaration.—Sometimes it*’ happens, in 
dacoity fir^urder cases, that a person w^hose evidence 
is essential for 'proving ihe prosecution story, is in 
imminent danger of death and tJiat his '•tatement 
should be recorded. Every attempt shbuld be made 
to have these statements record by a Magistrate. If a 
Magistrate'ba not handy, ^nd the dying declaration 
has to be recorded by a private inclividtial, it should 
be done, whenever possible, in the presence of the 
accused and trustworthy witnesses. 

A dying declaratioh made to a Police>ofScer, has 

I 

to be signed, if possible, by the person making it, 
under the prpvision of fioction 162 Cr P. C- 

Identity of* articles.—A Police-officer has often 
(o satisfy himself that the articles seized in a 'search' 
are really the articles .stolen from the house of the 
coihplainant. This should put 'him in quest of any 
marH or marks of identification on the articles- Thus, 
where an ornapient ioiind on search may connect the 
accused with the crime, the goldsmith who prepared 
it, may be called to identify it. by the production of his 
accounts showing^ weight -of the ornament and its 
specifications. Inmates of the complainant's house 
may also appropriately be examined to prove this part' 
ofJ;he case. The descriptkon of the articles and their 
specificatiops, as given in the F. f. R., i<f just another 
piece of corrol^o^ativ.9 evidencs. All articles seized 
at tUe search should be properly labelled with the 
nece'bsajry remarks. 
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Finger impreaslbo.—In 'dacoity and murder cases 
it often happens that an accused < has left blood¬ 
stained hnger-rAarks, on some articles at or near about 
the place of commission of the crime. Tho-Investi- 

* 'P 

gating Police-officer removes the marks, and- sends 
t)]em to the dnger iyipression expert, for amplification 
and production at the trial l*or comparison with the ’ 
finger marks of tlie accused. 

In a case w)i4re a finger mark cannot be remo'^ed 
conveniently, arrapi'oinenls are made for taking, 
photograph of those impressions, and these serve 
the purpose of identification satisfactorily, in very 
many cases. • 

Blood marks.—If at the tih^e of the investigation 
on the spot, blood'marks are noticed or if any clotlr 
or article covered or stained with bloo^ are found,., 
the Investigating otecer *has to send them to the 
Government Chemical Examinei; for ascertaining 
by analysis, whether 'the blood is human blood dor 
not. As blood marks are almost invariably associated 
with the spot of a murder or like offences e.tj., stabbing 
or injuring with a shirp cutting or deadly weapon, the 
Chemical Examiner's Report taken with the evidence 
of the Police-officer ma 3 » negative,. any attempt 
on the part of the defence to shift thb place of occurr¬ 
ence from where it is fixe^ by the prosecution 

I 

case. ■ , ^ 

Recording 'statemeuts of witaesies.—A^n Investi¬ 
gating officer has discretion, under^ Section 161 of , 
the Criminal Procedure Code, to record the stdte- 
ment of any wilMiess dzaxiined*by him. Al\ such 
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statiementB shall be sigoefl and'dAted by th^offieer 

recording them *and by the superior officer locally 

supervising the case. No such recorded statensent 

is in iL'ielf admissible in evidence. When however. 

c * 

the'wrtness w^ose statement has been so recorded. 

is called for examination by th,e pro.secution, the 

* accused under Section 162 Cr. P. C., is entitled to 

f ♦ 

ask the Court to refer to the statement. After such 
reference,* if the Court thinks it c'xpedient in the 
interest of justice (and not'other'^rise), it may direct 
that the accused be furnished with a copy of the 
stateinenitB. The witness who made the statement 
may afterwards be questioned with regard to it. in 
order to Impeach his ‘credit, as provided in sec. 155, 
Clause ‘3 of the India^ Evidence Act. Should he 
deny that be said anything recorded therein, the 
^Police-officer who recorded tjze statement may be 
examined with regard to it. and shall be allowed 
to* refresh his memory by referring to the whole or 
aqy, portion of the statement in order to contradict 
the witness. In aK serious cases, the statements 
of important witnesses are' recorded under 
Section 161 Cr. P. C. The investigating Officer may 
record the statement of a'witiwss even if he thinks 
hhat he is not speaking the truth or is likely to alter 
his statements subsequently. A,dying declaration 
should always be recoj^ded. Heinous cases- may 
be held to inckide all cases triable ^cjusively 

, by the Court <)f Session- < 

injured person on the spot: Duty oi Polios.—If the 
Pofiod-pfficer finds on the shot that one or mors 



'CH. VII5 POUCS INVliiTIGATION— .'jy, 

t • * * 

person^ h&ve been injuredi he spends him or them 
as quickly as possible to the Government hospital 
and may also c&ll local doctors for rendering fir’st aid. 
Arrangements, are also made in important*yyases, for 
cthe recording oF dying declarations of'i'njiired pers'ons. 

Corpse : If found.— Jnqnesl Ri'port —Duty of Police— 
Post-morfpni exaipinat^on.—/f there is any murder, 
the Police-officer has to hold a Suraial (inquest) and 
draw up an Jn^twaf Rt'porl. In the Inquest Report 
the place where the body was found, the condition 
of the body, on which side the head of the corpse 
lay, the injuries noticeable on the body etc., should 
be noted in the presence of the witnesses. The Police- 
officer subsequently proves ’ his Inquent Rpport in 
'Court. After holding an incyiest, the corpse is sent 
in charge of a coijstable, accompanied’ by a person 
able to identify the de^d body, to the Medical Officer 
for holding a post-inorlem examination. The constable 
•carries with him a 'command certificate' on which 
the date and hour of his arrival is noted by. the 
Medical Officer.. Both the const&ble and the person 
accompanying him identify the dead body before the 
doctor who holds the postcinoriem examination. The 
Medical Officer holding the post-ntorten) examination 
submits his report to the Superintendent of Police ; 
he may, if he so,desires, also send a copy to the 
Investigating Police-officer., 

roRM OF INQUEST ^‘oRT. 

• * * * * * 

I, Syed Islam, S. I., Tamluk, Midnapur. field 

inquest on the dead body/>fJlam X*alOjha on 4-1-37, at 
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Bilaspur, P. S.—T^mluk, in th®** bouse of thff 
deceased. ^• 

Names of witnesses present cU the inqdPst :— 

(a)vpam Sing. 

*(h)f UpenBadliukhan- 

(c) Bipin Shah; . 

(d) Nilmadhah l)e- 

Veud Bndu vybere found .—On a cbarpoi in the South 
East corner of a rooip, in the eiistera portion of the- 
house. The bed and the bed*sheet< were covered with 
blood all over. 

Conait»oii of the Deceased: Where his dead bodif 
was found,-, his wenrifuj clothes. —The head was 
resting on a pillow which was on the northern side. 
The body v^as lying fl/it on the back with blood 
marks. • 

^ Injuries noticed.—A gapinfe wound 2" x 3' on the 
right shoulder, another l*x 54'on the left elbow, and 
another gaping wound on the right side of the skull 
3" X 

Time of the fnquest. —4 A.M. 

Steps taken. —Body sent in ciiarge of constable' 
Ram Sing, (No. 43), to the Civil Surgeoh, Midnapur- 
iov post-mortem exaihination at 5 A.M. 

Sipnature of Witnesses : 

(a) Sd/- Ram Sing. • 

(b) „ Upen Sadhukhan. 

(c) y Bipifl Sbah. 

(d) „ l^ilpiadhab De. 

Sd/- Syed isiam, a. L.. Tamluk. 
Bate^d, 23-6«9?. » Signature of the Police-officer,. 
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Rape ease : Chemical Examination-—In a rape (jase 
-the ^lice'Officel’ should send the lower garments 
worn by the woman assaulted, for chemical examina* 
tion. » 

Case of suspected' poisoning.—The Poy^-olficer 
should collect any food, drink, toba’cco, or* drugs, 
vomited matter j[ound near the dead body and 
also clothing, medicine etc. * He should ascertain the 
lima of the appearance of symptoms and tliat of 
death. Every material regarding the state of health 
of tlie deceased, th^alleged matady, its symptoms, its 
onset and progress up to the point of death should be 
gatliered by the Investigating olficer and supplied to 
the Medical Oflicer. 

Case of suspected hanging *or strangulation*.—The 
Police-otHcer should make a note of the fallowing 
points ;— ■ 

(a) lividity ot lips and eyelids, 

(b) projection of eyes, , 

(c) state of th«e tongue—whether compressed 
between the lips or not, 

t^d) escape of any fluid from mouth or nostril, 

* f 

—the direction of flow. 

On removing the strangulating medium the ofiScer 
should note the sta{e of the neck and whether it is 
bruised along the line of strangulation and whether 
the mark is circular or obliqiie and also note whether 
the thumb crossed over*the palm. The condition of 
.the skip whether smooth or rough, and marks of injury 

$ 

1. P. B. B. (Qo^t directions). 
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i 

on the body, if any, shoaid be oapefully: examined andt 
noted. , ' » 

[N- B.— The nscessitf/ of most of these notes have 
been explained in Part VI.\ ‘ 

Prepfrr^ion of map and takin); custody of Alamats -— 
In all itnportanVcases the Investigating Police-officer 
prepares a rough sketch of the ^lace of occurrence 
showing important things, e.g.^ house, pathway etc., 
in the neighbourhood. In cases of dacoity, the rooms 
where the ■occurrence took place or in-case of a riot, the 
plot of land where the riot occurred, should be shown. 
The sketch need not be on any scale. The officer 
may make necessary notes regarding possession of 
different rooms, of boundary lands, the places where 
articles like burning torches, sticks, etc, were left by 
the culprits. The lyvestigating officer will be 
examined in Court to prove his map. The map will be 

I 

marked as an exhibit, excluding the notes made hi/ the 
officer on it, because' those notes were made from the 
statements of other persons- The'‘officer will also prove 
thatohe took charge of the article.s e.g., broken trunks, 
lathis, torche.s etc., Which he found on the spot, during 
the investigation. He will identify those articles in 
Court and those will also, be marked as exhibits in 
the case. These' articles are commonly called 
Alamats. 

Case Diary : what It. eontalns.— Case diary is kept 
the Investigating Police-officer under Section 172 
Cr. P. C. The Inyestigating officer is re^iiirod.td show 
in the diar;^, the,time at .which the information 
rea'ohed him and the time at which he began and 

a 
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closed the investjigatioA, iMtrticulars of house-eearcHes 
made, * the lutmes of the witnesses in whose 
presence the search was made, the hdni of the search, 
the places whdre arrests were made, the place where 
properties werp found', with a 8tatement!/''^of the 
circumstances ascertained by investigation, the 
statement of the witnesses need not be recorded 

t • 

in the Case Jiarj/ bu^ names of witnesses should 
be mentioned. , 

Case of counterfeit coins.,—The Police^oflicer 
should seize the materials for counterfeiting coins 
including the ctiemicalM u.sed. He should also seize 
finished or unfinished counterfeit coins and s^d them 

to the Mint Master for assay. The Mint Master will 

• 

examine i.he coin and send a report and later on the 
officer who examined the coiijs will be epcamined in 
Court as a witnes8../or the prosecution. ’ He will also 
prove his report. • 

Case of Explosives.—The expios^es found should 
be carefully handled* and placed according to tKe 
prescribed rules and sent to the Criminal Investigation 
Department for taJting necessary action in the matter. 

Obscene publication.—This may be seized by a 
Police-officer during enquiries regarding these publi- 
cations. The case will be dealt wi^^ by the Intelli¬ 
gence Branch of the Police. 

Conspiracy Case^—These may be broadly classified 
under three heads—(1) Conspiracy for the commission 
of cogni3ab4e c^ences punishable 'with deajh, trans- 
portation or rigorous Imprisonment fqr j. term of two 


1. Bengal Govt. laatruotionB in r.K.6. (Boc Sou. I00,196A Cr.r.C.) 
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yekrs or upwards. Section 196>A Cr. P. C. imposes 
no new antecedenfc«conditions prior to the institution 
or prosecution ef cases of this class. (2) Conspiracy 
for commission of any npn-oognizabI4 offence or of 
any co*g*lzable offence not punishable with death. 

4 • 4 

transportation or rigorous impriKonment for a term 
of two years or upwards. The initiation^ of proceed¬ 
ings in the second class of c.ih^s can be undertaken 
w;th the written consent of the District Magistrate or 
of the Presidency Magistrate in the •Presidency towns. 
(3) The third class of conspiracy oases are those which 
come under the provisions of Section 196 Cr. P. C. 
In the tfhird class of cases, prosecution can be insti¬ 
tuted only with the pVior sanction of the Governor- 
Gener^hin-Council, the Local Government or some 
other officer empowered by the Governor-General-in- 
Council on this behalf. ^ 

* Posaeision of land.—In case*of a riot over possession 
of land as also In* a case of land dispute likely to 
.cause a breach of the peace the Police-officer has 
to %ake evidence of possession- In case of rioting 
and murder,, the Police-officer must, at the outset, 
find from blood mark, condition of ths crops and the 
like, the place where occurrence took place and then 

i 

proceed to inv'esf^igate about the possession of that land. 

Evidence.—Starting of sections 107> 144 or 145 Cr. P. C. 
‘Cases.—In collecting* evidence of possession the 
'investigating officer has «to examine people holding or 
cultivating land *10 the vicinity,* and «to note 
bqundary merks? tanks, • etc. bearing on the 
.question of possession. It is not necessary for 
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the ofSeer to go into docuo^entary evidence, except'so 
far as it^throws Ugtit on the present.possession. A very 
recent Oivil Court decree followed >by delivery of 
possession or rhcent Record*of*Rights and the like 
may, with advantage, be examined. 'f 

When the Investigating officer finds one party in 
po.ssession. ,he ask.*.* the Magistrate to take action 
against the other under, sections 107 or 144 Cr. P. C< 
If the officer find himself unable to collect definite 
evidence of possession, he ^has to ask the Magistrate 
for taking action under section 145 Cr< P. C. The 
report should contain the reasons for apprehending a 
breach of the peace, and a summary of evidence, 
oral or documentary, which throws light on the 
present possession. 

Breach of the Peace—apprehension :• Duty of 

Police.—When a dispute in respect of landed property 

which is likely toleaitoa breach of the peace is 

reported, the ofiicer-in-charge of a police station has 

to take immediate action for prevention* He may 

issue a ^ivunung* in the prescribed form to the owder» 
^ • 
occupier or other person having or claiming an interest 

in such property. Such a warning brings the owner, 

occupier cr person claiming interest in the property 

within the scope of section 154 !• 1’. (|. 


, (J'/tc',prescribe(l form of tke Notic-e 
ft ijiven on the vext poQe-) 
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Warning NoUee under Seetiopd 1641. F. C. to ptevent a 

Breach o( the Peace. * 

<* (FORM) 

(This notice is is'^ited by the Pohee-y 

NOTICfc 

To 

, Ram Dalai 

' Ocoapm. , 

At VWuqe : Nnnta. 

Police Station : Vetn, 
uintrict : Sahnpur. 


Sir. 

Information has reached rae of the likelihood of a 
breach of'-the peace in respect of a dispute regarding 
possession of the land ut'uted at Nimta and bounded 
as below, in which you are interested as owner (or 
occupier). T have, tlrer^fore, to request you to use all 
lawful means in your power as required by Section 
,154, Indian Penal Code, to prevent any breach of the 
peace In order to impress upon yon, your respon- 
Bibility under the provision of the i<aid eection, it is 
reproduced on the back for re^dy reference. 

fiV B, On the buck Sivtion 164 I. JP. C. is p/7///«/.] 

Boundaries of the place ai^nt*whKli ^ breach of 


the peace is apprehended 


1. North 

Fero Road 

2. East 

Ranjit's land 

3. South 

Park 

4. West . ^ 

School premises 

4 

>P(^ics BtoAoii. Veta. 

Sd/- K. C. Das. 


district. Sahapur. Sub-Tnspecior of Paiice^ 
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Engnlry SU^~^Foliee>Qfficer holding investigation 
into a case issue an ^Enquiry 'alip' to any other 
Police-officer in the same Province or in a different 
Province asking him to mak« an enquiry (stating the 
nature) regardkig suspected persona., TKI Qffiper 
after completing the enquiry sends back the counter¬ 
part of the siip to thiA Investigating officer. 

The Enquiry ftlips are issued by the Calcutta Police 

for ex’convicts and bad characters who have loft 

\ • 
their homes. Such enquiries become necessary for 

ascertaining the Immediate antecedents of the bad 

characters who reach Calcutta from their respective 

places of abode. 

♦ 

Searches.-*-!t sometimes becomes necessary for the 
Iiwestig^ating officer tp search the houses of suspected 

a 

per8on.s. The officer oonducUng a seaich has to 

take every precaution to prevent the possibility of 

stealthy introduction into or removal from the house, ' 

of any article, while ^the search'is in progress. 

Care should be taken that the witnesses are, as far 

as post^ble, unconnected with any of the party 

concerned or the Pnliqe. > 

During a search held under Sections 103, and 165 

Cr. F- C., the particulars of t’he search are required to 

• 

be entered in the prescribed printed form. 

{For Law as to Search awl the Evidentiary value of 
a Search List—See Part L Chap. IX Fayes SO-dl.l 
Form for Preparation'of Search List. 

1. Date^ancthour of search.—if. 1. 37—4*P. M. 

2. Name and fesidenOe of persoh * * 

whose house is searohed.—Butta Gope of Nimta. 
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Name and residanca^of witnesBesIto search*— 

1* «Jadu Saha .. 

.i. Karim Mandai . 

3- Nanda Ohosh . 

4* Balaram P^tti of. 


Berial No. 
(oach artick 
to be Kiven 
11 ^ separate 
or coIIeetiToj 
aerial). I 



Daecnp* 
tiona of 
articlea 
seued. 


Description 
of the plaice 
where the 
articles 
seized were 
• found. 


NaMe» father’s 
name, resi¬ 
dence etc., 
of jierson 
ordinarily 
occupyiBg 
^he houle 
in which an 
article is 




( 1 ) Brosal In the bo<l Riitta Gope Found in :i 
room of Hutto, and his bro- broken trunk 

dope in ther Nani below the bed- 

(2) 1 pair Village Nimto. ( rope, sons of stead of Butta 

gold ban- . Gop^. 

glcs. They have se* 

S^unito bed 

(3) 2 pairs rooms whei'e 

silver they live with 

Jfgfs, ^_' their wi ves. 


N, B, This form fnust he signed hy uninesaes. 

* Articlea seised, numbereil, and labelled should be attested by 
signature of witnesses and^Police-officers. 

Permanent marks, such as* cuts etc., rauat not be made. 

^ Sd/- X, «d/- Y, ai/- Z, 

17-^37 • • 17-D37. r 17-1-37 

Signature uiih dak, of ^ Sd/* K. M. Khan Siptaiurea of TTiffiftses 
the verson %eko^ pro^ Poliee^offleeh con* . with date, 
perlg U aeixei^ if dueling the aeareh. Signature by ifw aeeuaed 
)|rf«^of ai aearek, Piaee ; Nfmta. {optional) 
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Identification dt suspeeie.—In dacoity and rioting 
cases it becon/es necessary for a Police-officer, during 

* t 

the investigatfion, to satisfy himself whether any 


suspected person was'present at the scepe^of the 


occurrence. The Local Governments * have framed 
rules to be followed, by the officer for identification of 
suspects. ‘I'he rules are, in the main, same. The 

e 

Bengal Rules are contained in //«' Police Requlntionn, 
Bc'nyal, 1915, Vol.\5. The said rules are reproduced 
below for information of tl»e junior Practitioners :— 

I. “Whenever it is necessary to submit a person 
suspected to have been concerned in any offence to 
identification, the proceedings •should be conducted, 
whenever possible, by a Gazetted Police-officer or by a 
Sub-Registrar or if no such officer is available! in the 
presence of two or more respectable persons not 
interested in the case, who should be asked to satisfy 
themselves that the identification has been conducted 

9 

under conditions precluding colluMon- The idenM- 
fication proceedings should be undertaken as spon 
after ^e arrest qf the suspected person or persons as 
possible, and care should be taken that before the 
commencement of the proceedings, the identifying 
witnesses are kept in charge of a Oourt'peon or other 
person not being a Police-officer at such distance 
from the place where the proceedings are held, as to 
have no chance of seeing the suspects. The suspected 
person ahcuild# if possible, be paroled along with 8 or 
10 persons or if there are^ more thap one suspect, with 
as many as 20 6r 30 persons similarly dressed and lof 
the same reljgion, and social stales. Care should be 


i 
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taken that the mixing up of the rusp^tor ^uspects 
with the other persons does not take place in view of 
Che Police-ofBcer and witnesses-" < 

''Ea«^^ndentifying witness tshould then be brought 
up (Singly in <Qbarge of the Magistrate's orderly or 
some other person, not being a Police-officer, to pick 
out the accused if he is able to do so. The identiiica- 
tion by such witness should be*conducted out of sight 
anh hearing of other witnesses. If there is any fear 
that the identifying wilhess may be subjected to 

i 

threats or injury, should they become known to the 
suspects, or to their friends, the witnesses should be 
allowed to view the. persons paraded from a place 
where they themselves‘cannot be seen, as for instance 
through a window or an opening in a door or a wall. 
When the officer conducting the identification has 
satisfied himself that no communication between the 
Police and the witnesses was possible, he should 
give a certificate to that efiTect.'*' 

JI. "When the identification is not held in the 

presence of a Magistrate, the witness shoViid be 

prepared to testify to the fairness of the manner 

in which the identification was effected." 

$ 

III. **The8e rules apply only to instances in 
which suspects Have been arrested and have to be 
confronted with witnesses who express themselves 
able to recognise them b^ appearance, although not 
prei'iousljf acquainted with them. When, as it frequently 
happens, the comp.lainant or a witness states that 
anfongst his assailants he recognised certain persons 
bf hU acquaintance, eithpr thei:^ appearance or by 
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their P0i4.e, departmental ruleK can become appli¬ 
cable." // 

$ 

IV. ''It ahquld be borne in mind that the primary 

object of tlie identification 'proceedings is to, test the 
ability of the' 'witness to identify a ^nspecfed pcvrson 
and to ascertain whether there is sufticient evidence. 
It is not his (of the officer conducting the identifica- * 
tion work) duty to recbrd statements or put que.stions 
to suspects or w^nesses except such as are. necessary 
for the purpose of identificatfon. While on the one 
hand the identification should be conducted with 
complete fairness and impartiality, on the other hand 
no attempt should be made (o confuse or pusizie a 
witne.s.s or to crette conditH)ns which would render 
a witnes.s who is'honestly capable of identifying, 
incapable of doing so.” * , ' 

V. “An officer Aot bejow the rank of an Inspector, 
and preferably a Gazetted officer, .shall invariably^ 
attend every identification proceeding to see t^at 
they are properly conducted. The investigating 
office^, though his presence may be necessary out.side, 
shall not be preseut while tlie identification is in 
progress. In a case of emergency, liowever, wlien the 
.attendance of the Inspector or Gazetted officer cannot 
be procured without an amount of delay which is 
undesirable under the circumstances of the case, the 
Investigating officer may* remain present to watch the 
procee(|in^s cpi behalf of the Police." 

Where the accused is an under-trial prisoner in jail, 
the Investigating Police-officer has to'tdke the Magis*' 
Crate's order for holding the idenUfication parade by a 
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Magistrate authorised to dot'so, withjn ihe precincts of 
the jail compound. The defence lawyer tries to 
ascertain if the *witne8seB identifying t]ie suspects had 
any opportunity of seeing4hem,before, either through 

police ai^or by any other means. The tross>examina- 

• • •• 

tion of an Identification witness is generally directed 
to the above points. Some of the* suspects may say 
before the officer, holding the idehtification parade, 
that the witness had seen him before, or that he was 
shewn to the witness at a particular place and time. 
These statements are generally noted down by the 
Officer in the 'Remarks Column’ of the Identification 
Sheet. 

2'he form generally used is given on the next page. 


Test IdenttlleatioD Form. 

« 

[Note Whenever it is necessary to pijidatie any persoa easpected' 
at having been concerned in any offence, for ideotification, particniar 
care shoold be taken, pending the i^val of the identifying witnesses 
to keep the aaapeotjn some place where they cannot bare aecess to 
him. ' Chi their arrival the suspect shouU be imxed with 8 or 
10 men similarly dressed, and of the same leligkm and social status, 
and the carried wt, whenever possible in presence 

o£ a Maj^trate or Sub'B^strai unconnected with the ease, who 
should as^ to aaUafy himself that the iden^oatSon* has been 
conducted under cooditiqoa excluding the poaribifity of collwston. 
* Cafe muet be takcSaj^t the idemtificatioD by eadi witness is done out 
<A sifdt^ dr'hearing qf thC other identU^g witnesses.} 
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Charge Sheet and Fhml Report re§ntru to be^aubmit- 
ded by Investlgatin^Poliee-oftieer.—If tha Inveatigating 
Police-officer is fiatisfied,after proper in^vestigation, that 
3.n offence was committed t^nd that the accused 
per^ons'^ere .implicated in the crirde, the Police- 
officer has to submit a Charge Sheet to the Magistrate 
able to take cognizance of the case with* a view to 
his talcing action in the matttfr. IT the Police-officer 
is of opinion that no offence was committed or that 
the offender cannot be traced, he is to submit a Fniul 
Report and the case will drop. Cfi Course, on sttbse- 
Kjuent information received the Police-officer, maV 
resume the investigation and if satisfied, submit a 
Charge Sheet against the person or persons who, in his 
opinion, committed the offence. The particulars requir¬ 
ed to be entered in a Charge Sheet and a Firial Report, 
under Section 173 Cr. P. 0., will appear from the forms 
i.given beiuu,) in which they arc required to be submitted. 
There'is no limit to the number pf investigations which 
can be held regarding an offence ^ In the case of Lee 
v. H. L. Adhikari, Jenkins, C. J. and Carnduff. $■ held 


that a Police Report under Section 17^ Cr- P. C. should 
set forth the nature of the information received against 
the accused. Where the Police Report, on which the 
Magistrate took *cognizance of the case, did not set 
iorth the nat^ure of the offence against the accused, 
the proceeding was quashed^. 

of tlte Charge Sheet is gij^en on the next 

page. 

L *?Remam»rH, 35 M.LJ 127, 19Cr. LJ. 901. 

2. UC!W.N.304. 


Oh. VII} 


S 

^ s 

o ^ 


•c « 

•Q Q 


POLICE JKVBffnOATION 

^ S < I M 5 4* S I 

llfi|!l-!-l ! 

S;a*o’S fl ®-S S 2 i 

bis’^sl-ss^'S'S 

g>SSg3B--3| I 


•5 g P 5 5 S o «•« §« 
^*5*8 

w« j 5 C a 

^ 0 d w fi ^ ^ ^ 

ti S e § cs g‘2 

w y 8 S 2 ^ ^>2 

£.£ {sj i® 


o ® o 

'l5 ^ 

6h ^ i 

I w 
g a 

09 U O 

U ® d 

•S 5 " 

S « a 


1l 


ill 

5^ fc • 

«M B O 

!-§-S2 

^ U 2 .2 

^ > S a 1. 

|sS| 

d.S.2 t 

« i V c 

a-'' 
-g.S 
0 0 3 

5S-, 


TJ 

O M 

d^.S 


i'f i ?; 

itf“ 


I ^ • 

•"“ w 

‘ 0.-»3 

p5 
I *•» * 

fl 9 
' S o 
I X 


« o 


tf> * 

2 o 
O-fi' 


SS.S3>» 


ill HI I 

11 nil 

«»•« ®'S 

o «a 


ilLl 

lllgl 

” s^S ® S 

s •! - “ 


- CQ 

■c S 

I ^ 

ifi ftH 


’lelS^g, 
fS-B-§S^ e, 


S4 

e--? 


76 


CRIMINAL COfrRT PRACTICS 


[Pt. 


On Reverse of Charge Sheet Crt>rm).—* 

• 

X. I certify .that 1 have carefully examined the' 
Registers of persons committed (Village^^^riminal Note¬ 
books) 3f^ have in all other* respeQts made a full 
enquiry whethe*/ihe accused persons and absconders 
^ against whom the charge has been*proved Jiave given, 
false names and addresses or h&ve. been previously 
convicted, and 1 find that 

t 

{Here slate tfie reenlf). 


2' 1 also certify tha^ the accused has resided irr. 

this iuribdiotion for a pe^riod of more/less than. 

years. 

« 3. The accused's antece«jfenks are as follows :— 

4 

{Here state the Aistory, */ any) 

Sdf-. 

Signature of the In^estigating-^cer^ 


Certified that 1 have ^ carefully searched the index. 
to the ‘Conviction Begistexs' and have found that. 

{Heri state the result) 

Sd/...J.. 

ignatwfi of Qourt Officer.- 
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Arrest by Police.—A Police-officer cln apreet a. 
person during the in'\ estigation without any order from 
the Magistrate, and can also arrest any person under 
a 'warrant* issued by a Magistrate. The person arres¬ 
ted is no^ .b be ^subjected to more res:faint than is 
neoessary to prevent his escape. The arrested person 
.can be admitted to bail under certcnn circumstances, 
otherwise he must be produced before the Magistrate- 
without unreasonable delay. The Felice has powers- 
under Section SI Cr. F. C.^ to search the body of 
the arrested person. A Police*offic%r can also arrest 
a person without a warrant under the circumstances 
mentioned in Section 54 of the Criminal Procedure 
Code, e.^., where the person is reported to be iu 
possession of stolen property, house-brbaking impU' 
ments or the like, or if he is a proclaimed offender- 
The Police has to exercise its powe,' of arrest without 
warrant very cautiously*. A P6lice-officer is punish¬ 
able under section 2^0 I. P. C. if, he arrests a person 
knowing that he ie acting contrary to law. 

There are some Special Acts, e.j/., the Indian* Ex¬ 
plosives Act IV of 1884. the Bengal Excise Act VII 
of 1878 etc., whicli empower a Police-officer to arrest 

4 

a suspected person without d warrant. 

An Officer in charge of a police station may alsO' 
arrest a person who is, by repute, an habitual house¬ 
breaker or a thief or who has no ostensible means of 


subsistence, or who cannot feive a satisfactory^ account 
of himselfoor who'tries to conceal himself for 


1.‘ ia tp-i duruehandra 44 Cal. 76^20 C.W.N. 1233. 
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committing a ^gn^sable olSence. An Officer in charge 
of a potice stmon ma 7 authorise his subordinate in 
writing, to arre^Jt a person.. Any private person may 
also arrest a person who, in his view, has committed 
a nun-bail-able'a’nd cognizable offence. He is required 
forthwith to take him to the nearest police station. 
No person arrested'can be detained for more than 24 
hours^. 


.^OTY 0 ¥ THE PUBLIC. 

Helping the Ma^fistrate and the Police.—Every 
person is bound to assist a Police-officer reasonably 
demanding hi.s aid, within or without the Presidency 
towns, for arresting any person, for prevention or 
suppression of a breach of the peace and foe other 
purposes mentioned in Section 42 of thd Criminal' 
Procedure Code. If is the duty of the public to give 
Information of heinous'offences, mentioned in Section 
44 of the Criminal P’'Ocedure Code, to the neare$it 

Magistrate or Police-officer. Besides, the village head- 

• 

man, luudholder, accountant and others are bound to 
report the commission of or any intention to commit 
any nou-bailable offence, and of suspicious deaths 
and other matters meotiohed in Section 45 of the 
Criminal Procedure Code. f 

Dispersion of Unlawful Assemblies.—An “Unlawful 
As.sembly'’ has been defined in Section 141 I. P. C. 
A Magistrate has power to'command any unlawful 
assembly to disperse and for enforcing his order 

4 ^ 


1. SoctioQ 61 of the Criminal Procednre Code. 

2. Ajij ShaCk y. Zmp., 40 C*l m. 
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may take help of the polipe or mililkry force. No 
Magistrate is liable for bonafide acts by liiin for 

dispersing an usfawful assembly. 

Public Nuieaooee ete.-TFor ^temportary orders in 
:urgent ^SSSes of 'nuisance'or 'apprehended danger' 
refer to "Notes*to Model Petitions, n\imberfi itl, 62, in 
. .Part VIII. 


CHAPTER VIII. I 

PREVENTION OF OFFENCE. 

PROCEEDINGS UNDER SECTIONS U6 & 147 Cr. P. Code. 

« • 

146 and 147 Cr. P. C. Proceedioge.—Where there is a 
^dispute concerning land or w^i^r etc., likely to cause 
a breach-of the peace, a Magistrate, under section ].45 
Cl*. P. C., makes an order in Writing, requiring the 
parties to attend his Court. The Magistrate considers 
the written statements filed by the parties, takes 
evidence and decides which party was in possession 
of the land or water etc., on.the date the proceedings 
were started. If it appears that a party was in posses¬ 
sion Within two months of the proceedings, that party 

is considered to have been in possession. The Magis- 

• 

trate orders the party found to be in possession, 
to retain possession until legally evicted* The 
. Magistrate m^y^ in> the circymstances mentioned in 
See. 145 C(. C., attach the subject matter of the 

f^isputq pending thei decision* of a •competent Court. 
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Generally tile proceedings under f^eclion 145 C'r. P. O. 
are started 6n Police Reports. ’ 

Police Report.—A Police Report i.s not evidencj* in 
a ca.se under Sec. 145 Or. P.t’. but. may be ured by tlie 
Magistrate for taking actions’. The Magistrate may 
proceed on any information, or one of the parties may 
move him for initiating proceedings*. 

Where Magistrate can assume jurisdiction.—The 
Magistrate cun lissume jurisdiction where there is a 
likelihood of a breach of the peace, otherwise not*. 
The Magistrate should he satisfied, from a Police 
Report or on other information, that there is a likeli¬ 
hood of a broach of the peace. The mere fact that 
there is a dispute concerning land is not sufficient by 
itself to give the Magistrate jurisdiction'. •, 

Possession.—Possession referred fo in Section 145 
(h*. P, G., must ho actual' po.sses.sion of the .subject 
matter®, and not occasional posse.'*ision c.r/., holding 
/«£f on a particular day in a week”. The Magistrate 
cannot take action where the parties jointly claim 
possessAon. So a dispute as to the right to realize 
rent in respect of not the whole sixteen annas, but 
only of on undivided share in any landed property is 
not a dispute concerning tangible* immoveable 


1. In re : Madrealucari, 10 W. R. 11, 7B L. K. 329. 

2. In te : Kithont Mokon, 19 W. R. 10. 

0. Qobind v. Abdul Sayad 6 Cal. 833. 

iiibtiiiravan'\, ,Sati\ 24 0. W. N. 621, 21 J*. .393. 

4. ICutada Kinkar Rofj r. DMCih, Oal.'SS;*' ^ 
Bajtndra v* Md. Arxumandf 9 C. W. N. 887*.* r 
6. Nayan Mafijari Fat ley 49. CaI. 871. 
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property within the meaning of Secti^nll45 yfr the 
Criminal Procedure Oode^ ' 

Subject matter of dispute.—This may be "land- or 
water" ^ich includes fdr the purpose of Section 
145Cr-P. C., tire buildings, markets, fisheries, crops 
or other produce of land, and the^ rents or profits in 
respect of any such property^. * 

Nature of Inquiry.—The inquiry should be only for 
the purpose of ascertaining the actual possession. 
The proceeding cannot be aifowed to be converted into 
a civil suit'’. 

The question of title need not be inquired into in 
detailV The Magistrate may however incidentally 
look into title for decidihg the question of possession. 

Can *a proceeding under Sectiolh 14) Cr. P. C. be 
referred to arbitration.—A case under Section 145 
,Cr. P. C. cannot be referred to arbitration’’. 

Cun (I purtii itjti'-r hix failure in ii J46 Cr. F. C. 
Pfor-wiJivij hnnu t unit uiuk'r Section f) of the 
Speoific Relief Act (or recovery of roa.ses.'t Y No. It 
is not open to an unsuccessful party in a procSeding 
under Section 145 Cr. P. C., to iAstitute a suit under 
Section 9 of the Specific Relief Act for recovery of 




Surb Rarayan Sinyh^ v. BirJ Muhon Thakur, 23 Col. 60. 
Nritta v. Ckandi- Oiaran, 10 C. W. N. 1068 

lUcbuttai ease) * 


145 Cr. P. C. IClauBB 2). 
kochai r.Jl<m**»ehondra, 35 Cal. 795. 


4. 'Arju Artnutt 3fta, 7. C. Ii. J. 360.* 
6. ''■ffgmUKa-i^.Hriiay, 32 Cat , 
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X>ossession up|>n the allegation that he was dispossessed 
as a result the order of the Crftninal Court*. 

Civil Court Decree.—It is the duty of the Magis¬ 
trate, when the right to possession has been declared 

•ip 

within a time not remote from his taking proceedings 
under Section 145 of the Criminal Procedure Code, to 
maintain an order which has been passed by any 
competent Court. He should not take up any proceed¬ 
ings which would [lave the effect of modifying or call- 
celling such an order. If he does so, he as.sumes a 
jurisdiction which the law does not contemplate**. 

Civil Suit after an order in a 146 Cr. P. C- 
Proceeding.—An unsuccessful party may bring a civil 
.suit within 3 years from the date of llie Magistrate's 
order.** ■ ' 

Attachment of property and appointment of 
—If the Magistrate holds that none of the 
parties was in pos.session, or is unable to .satisfy 
himself as to which of them wa.s in posse.ssion ot tlip 
subject-matter of. dispute he may attach it. The 
attachment will subsist until a competent Court 
r has decided the rights of the parties thereto, or 
determined the person entitled to possession thereof. 

When the Magistrate attaches the subject-matter 
of dispute, he may, if he thinks fit, and if no Receiver 
of the property in dispute has been appointed by any 

I 4 

Civil Court, appoint a Receiver thereof, who, subject 

L. Mobre limoranjan Ouha, 12. 0. W. 096. ^ 

2s Doulai Koer t. Ramtihwari Koeri, 26, Cal. :,3 C. W.N. ^61. 

3. Article 47. IndiAD LimitaUon Act Jogendra BroJenimj 
23 Cel. 731). 
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to the control of the Magiatrate, shall have all the 
powers of a Receivh- appointed under the dode of 
(Jivil Procedure** The Magistrate can also pass orders 
for the ii^nagement of the attached property^. 

PUpute Concerning easement rights.-^lf there be a 
dispute likely to cause a breach of the peace regarding 
any alleged right of user of an^ land op water, the 
Magistrate can inquire into the matter and issue an 
order proljibiting any interference ^ith the exercise 
of such right® ; that Hs to ♦ay in case of a dispute 
regarding easement rights, the Magistrate can pass 
necessary order to prevent a breach of the peace us 
in a Proceeding xindej Section 145 Cr. P. C. 

Costs.—The Magistirate has power to award costs 
to the snccessful party ■j.'t in a civil case. 


CHAPTER* IX. 

m 

PROCLAMATION AND ATTACHMENT: 
WARRAVT of arrest : SEARCH WARRANT, 
PRODUCTION OF DOCUMENTS, ETC. 

Proclamation,and Attachment.—If any Court has 
reason to believe that any person either, an accused 
or a witness, against rfhoin Warrant has been issued, 
has absconded or is concealing himself, the Court can 

---X --, 

J, Bechsn 14^ Cr. P. C. 

• 3, Lokrnath*^Vf<Hi, 29 Cal. 382. 
i. Section 14? Cr. P. 
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sr. 

• 

issue a Proclamatiun requiring his attendance at a 
specified place and at a specified *tijne not less than 
30 days from the date of publishing *such Pruchtma- 
lioH. The Prociamaium is* published by reading it 

4 ♦ r 

out in some conspicuous place, affixiag it in- seme 
conspicuous part of the house of the person and also 
by afRxiiig*it in so/he conspicuous part of the Court 
premises. Fnilnr^ to (uunphj with the nbooe jonualili<\s 
iri/l vitiate the i^ubaequenl attitchment anti mda of tin 
propcrtij of the person otiainsP ivhoiii Pi'ochimntion 
in iHsneiP. The person against whom a Prvclnnta- 
tiou is issued must appear before the Mi^gistrate 
within 30 days, as required. He, can allege and prove 
that the iVarrant issued was ‘not in order*, and ask 
the Magistrate to wkhdraw the Pmclonmtion. • 

The Court i.ssuing the Proclainatiiot may at 
any time order the attachment of any property, 
moveable or iinmove;i.1)le or both belonging to the 
proclaimed person and« such attachment is effected 
in terms of Section 88 of the Criminal Procedure 
Code. •A third person can prefer a '’claim’ to tiie 
attached property er file an objeefion to the 
attachment of the property. The Magistrate enquire!? 
into the 'claim' or objectibn and passes necessary 
orders. The claimant, if aggrieved by *1116 Magistrate's 
order, may, file a suit, within one year, in the Civi 
Court to establish his right to the property claimed. 

If the procl^aimed person* appear within the time 

^ 

1. Mianjan v. AAdul, 27 All. r)73. 

2. Queen Emp. r. Vifesit, 5 W. R, 71. 
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specified in the Proclamniion, the Court can pass 
an order withdrawing the attachment. If the property 
be sold, the nett sale proceeds are kept in deposit in 
that Court. If the absoonding person (accused or 
wit^e^^ubse^uently appear and saKsfy the Court 
that he did not abscond or conceal himself and that 
he had no notice of the Proclameftion, the Court may 
make an order for the restoration the property to 
that person. If the property had been sold the 
proceeds of the sale after deducting costs up to sale 
may be made over to such persoit. An order refusing 
the restoration of property under Section 89 of the 
Criminal Procedure Code can be appealed against. 

Simultaneous issue .of Warrant and Summons —A 
Oourt*may in its discretion isaup a Warrant {with or 
without bnii)^in lieu or in addition to a Summons 
C»i ter>ns of Section 90 Cr. C.) against an accused or 
a witness. * 

, Release of accused or , witness on furnishing 
security.—When the person for whose appearance or 
arrest a Magistra^lie issued a Summons or \^rrant, 
appears in Court, the Magistrate*may release him 
taking a Bond with or without sureties for his 
appearance. But such a person may be re>arrested 
on a breach of the terms of the bond. 

Ezeention of the warrant of arrest issued by a Court. 
—A warrant of. arrest issued by a Court against an 

4 

acct{i^d or a witness (hay be executed by a Police- 
offioar tfi'^whom it is sent Cor execution dV by any 
other Poliodt'OfBcer whose Aame is, endorsed on the 
warrant vby the Officer to whom it was issued. A 
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warrant of arrest may be,sent, outside the local limits 
of the jurisdiction of the Court* for execution. 

Procedure for production of documents and movable 

I 

properties and Dis^very of person wrongfully 
confined.—A 'Court, or an officer incl^arge*of 9 , Pplice 
Station in any place beyond the limits of the towns 
of Calcutta and Bbuibay, may issue Summons for 
production of documents or other articles. The docu¬ 
ments nr things to be produced should be clearly 
specified on the Summon.s*. A Magistrate or a Police- 
officer can not ccAl for production of a thing or a 
document unless such a document or a thing has some 
relation to or connection with the encjuiry ( by the 
Court) or investigation < by the Police )^. A summons 
can be Issued, for production of an article or a docu¬ 
ment, on tlio accused and al.So on an^ person not a 
party to the proceadtng or enquiry”. A Magistrate, 
instead of i.ssuing a SiTmmons, uiay, in his discretion,* 
issue a Search Warrant under Section 96 Cr. P.’C- 

Under Section .95 Cr. P. C A District Magistrate 

a Chi^f Presidency Magistrate, H^h Court or a Court 

of Sessions may i^equire the Postal 'authorities to 

deliver documents and parcels lying in their custody 

to such person as the Magistrate or Court directs. 

% 

Search Warrant.—The provision few issuing a Search 
Warrant is contained in Section 96 Cr. P. C. which 
is reproduced below :— * 

1. Section 94 £r. P. a; Pnmkhan v. Xing JCmp., ^16 C. W. X. 

]07a 

2. ^Vttotn of lis/iira/ioil v. J. M. Jaecb, 19 Cal.*.')^. 

3. Nixant of Hu^ralmd t. A. M. Jaeoh, 10 Csl. 52. 
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0.) ‘*When any Court ha^ reason to believe that a 
person to whom a* summons or order under Section 
94, or a requisitiph under Section 95, Sub'section (1), 
has been or might be acjdres^ed, will not or would 
not prodtee the document or'thing required by 
such summons 6r requisition, 

or where such document or thing is not known 
to the Court to be in possession of any person, 

pr where the Court considers that the purpose of 
any inquiry, trial or. other proceeding under this 
Code will be served by a general srarch or inspection, 
it may issue a search warrant; and the person to 
whom Ku6h warrant is directed may search or inspect 
in accordance therewi'tii and tlie provisions herein¬ 
after contained." 

('S) “Notiliing iiereii^contained shuIl authorise any 
Magistrate ofher than a District Magistrate or Chief 
•Presidency Magistrate, to grant a warrant to search 
for a dpeument, paroel or other thing in the custody 
of^he Postal or Telegraph authorities^ 

The issuing of a search warrant is a judicial act 
and the Magistrate* has to wei^h the circumstances 
carefully before issuing snch a warrant. A. mere 
statement, contained in ai^ affidavit, disclosing the 
reason necessary^ for the search is not always 
sufficient^. A Police-officer executing a search 
-warrant is to search for*speoitic articles which have 


1 . Section 98 Or. P. 0* 

2. /. J-afrosyrV 18 Or. L. 837. 

* Re: Jsffannaih AgarwuUa, 21C. W. N*. 1(^. 
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been mentioned in the sutnoions or warrant issued for 
«uch production^ The Court, in fts^discrotion, may 
specify the particular place to which tlie search shall 
eictend. . • 

General Search,—A District Mut^i^lratV a t^ub- 
divisional Magistrate, a Presidency Magistrate or a 
Magistrate of the ffrst Class upon information and 
after such inquiry^as ho thinks necessary, may issue 
a warrant to search a house supposed to contain 
stolen properties, forged documents, counterfeit coins, 
instruments for couhterfeitiog and other things men* 
tioned in Section 98 Cr. P. 0. 

Discovery and release of persons wrongfully confi¬ 
ned.—If any Presidency Magistrate, Magistrate of the 
1st Class or !Sub-di«rlsional Magistrate has reason to 
believe that any person is tjonfined ^utider sucli 
circumstances which* may^ amount to an offence, he 
may issue a search w&rrant for production of the 
person confined”. Ther^ is no printed form for issuing 
a warrant under Section lOi) Cr. 1*. C. But a form for 
issuinfta warrant under section 96 Cr. P. C. may, 
with necessary altlra^ons, be used^. • 

Search : How to be conducted.—The Officer entrusted 
with the execution of a search warrant or a Police- 

ft 

officer searching a place, during an investigation, must 
call upon two or more respectable gentlemen of the 
locality to be present at the search and the search 

1. IVaitJOfaH ^ King Emp., 160. W. N.’1078. 

2. Section 100 Cr. P. 0. , , ^ , 

3. lAgtU Iiemefnbt\incer v. Moiam Motla, 45 Cal, 005, 20 Cr. L.*J. 

47. 
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should ba made in their presence. A search list shew¬ 
ing the things found and the places in which they are 
found should *be prepared and signed by the search 
witnesses and the searching o^cer. {For jortii of itcarch 

f}^). The occupant of the'place searched 
or some person on his behalf, has a right to attend the 
search and a copy of the seardh list prepared and 
signed by the witnesses must bO delivered to such 
occupant or person at his reques^. It is obligatory 
on the searching officer toicall on and get two or more 
respectable persons as search ^tnesses before enter¬ 
ing the place to be searched. The witnesses selected 
should be respectabje men of the locality who would 
he impartial and on whom prima jade reliance can be 
placed*. To avoid suspicion, a friend of the search¬ 
ing officer i^hould notf be selected to become a search 
witness*. Section 103 Cr., P. was enacted to do 
away with the ol>jectionaBle practice of taking 
§emi*ppofessional search-witpesses from a greater 
distance. The Police, under Section 103 Cr. P. C. 
has power to compel the attendance of wetnesses 
from the immediate vicinity. • * 

Search List: Its value as evldente.—A search list, 
prepared in accordance ^th law, may be evidence to 
show the articles found and the place where they 
were found. Bven thougli the law requires preparation 
of a search list, still evidence*, other than the search 

!• Tij/ai. 1:>Cr. L..T. 441. (F.B). 

2. Ma Smp., 4 Burma L. J. 2, L. J. 827. 

3. ' Sai^ IfwSi '*• ^P-i 34 Mad. 310 (F. Bf. 
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list, re^ardiag the atticles’found end the places where 
they were found may be adduced. Fut the value of such 
evidence is often very weak. If the search is made in 
the presence .of only one ■'Witnes.s there is no proper 
search according to law. A Police-officer may not be 
considered a satisfactory second witness to a search 
I.t is the duty of the prosecution to prove the search by 
.summoning the search witne.sses^. A search is irre¬ 
gular if conducted in violation of the police rules relat¬ 
ing to the .search; the effect of sucli an irregularity 
would necessitate 'a careful scrutiny^. The Court 
may consider, while judging the value of a search list, 
the practicability of tabulating and listing a very large 
number of articles at the spot.otrictly according to the 
rules.* In other words, the irregularity in a-'search 
cannot render the evidence of the of. search and 
discovery of articled, inadmissible but it makes the 
evidence as to search sonjewhafc weak. pnrf V on 
Evidence— Chapte.r 

A Magistrate may direct a search to he made in his 
preserttje.® 

0 

sf^orc/i ofifJ riAtorotion of cUniucfeil female — 

Chapter XL Patje 95.\ 


Ehnp.^ y. Batai Gho%hy A. I. IflSO Gal. IdL 

2. v. 9 C. W. N. 43S. 

3. Rame$h v* Emp.^ 41 Cal. 350. 

4. Barindra Kumpr v. Emp.^ 14 0. W. N« ]] 14. 
5» Vide Section 105 Cr. P. C. 
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Tedder of pfkrdon to an accomplice.—Under Section 
337 Or. P>C-, the District Magistral or any Magistrate 
-of the First Class may at any stage .of an investigation 
<by the Police) or inquiry a (by the Magistrate) or 
at the tinte of trial of certain ofTetfces mentioned in 
the said section, with a view to oijtaiuing the evidence 
of any person (including an accused) supposed to have 
been directly or indirectly concerned in or privy to 
the offence, tender him a pardon, on condition of his 
making a full and true disclosure of the whole of tiie 
circumstances within,his knowledge relative to the 
offence and Co every other person concerned whether 
as principal or as abettor, id tljc commis.sion there of- 
Where the offenceds under investigation by the Police, 
the Magistrate (First Class) having jurisdiction to 
try* the case can, with the sanction of the District 

Magistrate, tender* a pardon. At^ accused after 

• ^ 

accepting a tender of pardon may be examined 
as a witness for the pr 9 secution. The person, to 
whom pardon is tendered, has to be detained in 
custody until the termination of the trial. An 
accused, the prosecutien against whom is withdrawn, 
may be examined as a fitness for the Crown* The 
Looal.Ooyirnment has no power to gr^t eonditional 

pardon to an,p< 2 cused^. , 

< ^ - _ ^ . . .. 

1. 10 CiW.lI. 847. 
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An accomplice, if he is *not an accused under trial 
in the same case, is a competent wiUiess and may be 
examined on oath. The Magistrate, who tenders 
u pardon in unyenquiry. and *who can not try, the case 
himself i.s competent to commit the accused to the 
(lourtof Session for taking his trial*. 

Pardon by Sessfons Court—The Sessions Court 
limy tender pardon or order the committing Magistrate 
or the District Magistrate to tender u pardon to an 
accused on the usual conditions*. 

Withdrawal of pardon.—if a person, after accept- 
ing a tender of pardon, fails to fullfil its conditions 
hy concealing important maitors or by refusing to 
give evidence and the Public 'Prosecutor certifies to 
that efl'ect, the pardtfn maybe forfeited and the person 
tried in respect of the offence coinmiMe'd by him. 
Hut such a person tannqt be tried jointly with any 
of the other accused. 'J'he statenient made by such 
person before a Magistrate may be given in evidence 
against him at the trial. , 

Proteeution of the person who •fails to fulfil the 
Conditions of the perdon.—The person {Appraver) who 
has forfeited a pardon tendered cannot be prosecuted 
for the offence of giving false evidence without the 
sanction of the High Court*. He cah take a plea in 
defence that he fulfilled the conijitions on which he had 


1. E. vrPP«r« ^6 Cr. LJ. 1216. Read ffUb-Bee- 2 i A1 of See. 
Cr. p. C. 

2. Sec. :J38 Cr. P.-C. 

3. p.<i 
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obtained pardon. In the case of Emperor v. ^otkia"^ 
the approver was.oite of the several persons accused of 
murder. He accepted a tender of pardon made to him 
by the committing Magistrate .on the ^onditions set 
fouitben Sec. 3^7 Cr. P. C.. and wa.s examined as wit¬ 
ness for the Court before the committing Magistrate 
and he made a full and true disclosure of the whole of 
the circumstances within his knowledge relating to 
suCh offence- He repeated them in jiis Erominafioii' 
in’Chiiif before the SesSiions Judge, but resiled from his 
statement in OroHH’examiiyttioii. * At the conclusion 
of the trjal, the Sessions Judge directed the committ¬ 
ing Magistrate to withdraw the pardon. The Magis¬ 
trate withdrew the pardon and committed the accused 
to the Sessions, where he was convicted, /WJ, that, 
the pardon ^canted to fhe accused could not have been 
withdrawn and he should nqt havh been committed to 
* the Sessiqns. The jury is to con-sider in a case like the 
above’ whether or nut the accused had complied with 
the^conditions of the pardou and if the jury think 
that he had so complied, the accused is entitled lo 
be acquitted,’but there should be a‘ clear finding on 
this point. 


» ^ 


80 Bom. ^L: Read in this eoonection ^mptrar v. Jagennitth 
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KESTORATIOS OF ABDUCTED FEMALE SEARCH. 

Restoration of an abducted female.—Upon com¬ 
plaint, made to a P/esidency Magistrate or District 
Magistrate on oath, of the abduction or unlawful 
detention of a wojiian, or of a feiyale child under the 
age of sixteen years,*for any unlawful purpose, he 
may make an order for searching any place and for 
the immediate restoration of such woman ‘to her 
liberty or of such female child to her husband, parent, 
guardian, or other person having the lawful charge 
of such female child and may compel C9mpliance 
with such order'. Jf a father detain a girl against 
the will of her husband,«acrion cannot be taken under 
Section 552, unless the girl herself •objects to such a 
detention’*. 

N. For other senrches^See Chapter iX. 

Fayes 87 to 91. • , 



1. SeoUon 6!^ Cr. P. C. 

2. T. ^'aK .15 Cr. I» J-712. 
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CHAPTER I. 

SECURITY PROCEEDINGS. 

When security may be required from an accused after 
his conviction.—Whenever any person accused of iny 
offence punishable undec, Chapter Vfll of the Indian 
Penal Code, othe^ than an offence punishable under 
Section 143, Section 149, Section 1.53-A or Section 154 
thereof or of assault or other offence involving a 
breach of the peace or of abetting the same or any 
person accused of eommitting criminal intimidation, 
is convicted of such offence* before a. High Court 
or a Court of Sessions or the Court of Presidency 
Magistrate, a Districr Magistrate, a Sub-divisional 
Magistrate or a Magi^strate of th'e First Clasit, aod 
such Court is of opinion that it ia necessary to require 
such person to execute a bond for Jceeping the peace, 
such Court may, dt tjie time of passing* sentence on 
such person order him to execute a bond for a sum 
proportionate to his means,* with or without sureties, 
for keeping the peace during such period, ruit 
exceediiiQ three years, as it thinks fit to fix ^ 

Where order can be made *aDd where not.—It is 
necessary, before an order *under Section 106 of the 
Criminal'Froce^ure Code can be made, that th% accused 
should have an opportifnity of *answeting to am 


1. Section 10$ Cr. i; C. 
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aocusafcioa for an offenci of the kind, upon a 
conviction, for w^ich such an order can be made^. 
Section 106 cannot be applied to a case trhere 
there is^^nly a possible apprehension of a future 
breach'of the ipeace^. 

If the conviction is set aside on appeal, the 
order for security falls through. *The Magistrate is 
bound to record a punishment acco^di^g to law and 
then if he thinks fit, can mak^ an order for 
furnishing security*. * 

Security to be reasonable.—Tiie amount of the 
security, should bo reasonable. The Magistrate 
ordered the accused to execute a bond for Rs. 500 to 
keep good beheaviour for one year and to furnish two 
sureties for the like amount The accused failed to 
furnish the* required security and was sent to the 
prison. The High Court being of the opinion that 
the amount of the security required was excessive, 
and that the Magistrate had not exercised proper 
discretion in the matter, interfered in the exercise 
of its ravisional jurisdiction and reduced the aiiijunt* 

Powers of' Appellate Court.— The Appellate Court 
can direct eecurity to be taken. It can while main* 
taining the sentence cancel the order as to the 
security®. 


]. Sub(^ Chandra Dty r. Fa'n Kanai Sani/ast, 25 Cal. ^ 
2. T. 'Ehrakumarifii W. B. (Cr) 10. 

^ 3. Own T. Niira, 1901 P. K. 10 iCr.) 
t. ^Quecrty. lOBorn. 372. 
b. r. Amirau, 30 Ctl. lOl. 
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Furnishing of seeurtty when there is likelihood oi a 
breach of the peace.—Whenevhr^ a Presidency 
Magistrate, a District Magistrate, a Sub-divisional 
Magistrate or Magistra.te of the First Class is informed 
that any person is likely to commit.a bre&ch of the 
peace or disturb the public tranquillity or do any 
wrongful act that^nay probably occasion a breach of 
the peace or disturb the public tranquillity, the 
Magistrate, if in |iis opinion there is sufHcie^nt ground 
for proceeding, may require such person to show cause 
why he should not l9e ordered to execute a bond, with 
or without sureties, for keeping the peace for such 
period, noil exceedimj one year, as the Magistrate 
thinks fit to fix*. 

The object of Section 107 Cr. P. C., is to 4 )revent 
a future breach of the peaco and not to punish a 
person for his pant act^. It is incumbent on the 
Magistrate, before takfhg a bond from a person for the ' 
preservation of the pet^ce, to adjudicate judicaHy on 
the evidence given before him as to the necessity of 
-taking^ security. The om/s in such a case is on’the 
party on whose compfaint the notice is issued*. 

The petitioner was the leader of a movement known 
as the Satyagraha movement, the object of which was 
to enforce the right of the Hindus tq lead processions 
with music before mosques on public highways at all 
times. After he had led several such processions, an 


1. Sec. 107, Cr. P. C. 

2. Urtekania 7. Emp., 9 C. W. N. 89S. 

•H. A. D. Dunne v. Hetnehandra Ohowdliury, 12 W. A. OO. 



CRIMINAL CtJCRT PBAOTICE 


[ PT. II 



order under Section 144 Cr- R C., was made prohibiting 
any such proces^io^ on the day of an ensuing*H.indu 
festival. The petitioner was sent for by the Superin¬ 
tendent of Police and in> his .presence, he told the 
DistBickhfagisti^te that he would not desist from lead¬ 
ing processions on any ground. The petitioner was 
arrested and proceedings under Seftiuu J07 Cr. P. C., 
were taken against him and an ordeV for security was 
made. Wl}lle the petitioner wa.s in cystody, a proces¬ 
sion with music was ^ed but a breach of (lie peace 
was averted by the presence of‘the Police. It was 
Ac/fl that^if a person himself is likely lo commit a 
breach of the peace he may be dealt witli under Section 
107 Cr. P. C , and if for any wrongful act on his part 
other persons would do things which might probably 
occasion a breach of the peace or disturb the public 
tranquility, he would become equally amenable 
'to the provisions of the Section^. 

^ t 

• Ladd Dispute.—Proceedings, under Section 107 
Cr. P. C., cannot be draw’n up in a case of honofirie 
land dispute. The Court in such a case has tc^draw 
up proceeding^ under Section 145 «Ct.*F. C^. A person 
exercising lawful rights cannot be dealt with under 
Section 107. Cf. P. C*. Thd Magistrate, in a proceed¬ 
ing under Sectien 107 Cr. P. C., should write out a 
judgment supported by the evidence on the record. 

Whether the Person proceeded against is an 
acenped ?—Some High Courts say that the person 

1. Saiindra Sftk Gupfa r. Kiff/j Emp., .12 C. W. N. 477. 

'i. Thieer v. 0- ISmp., 25. Cal. 798. {Rfod 32 Cr. L. J. 1014{2;.l 
3. Diu Datfcd ?. Entp.^Zi Cal. 035. {Rfad 9 Lnck 6)1) 
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proceeded against is an t^ccused. Other High Courts 
have t^en a contrary view^. • 

Security from person disseminating seditious 
Matter.—Security can be tal^en from such a person for 
his good behaviour for a period nut exceeding one 
year“- 

Security from suspected persons and persons who 
have no means of livelihood.—Security for good be- 
heaviour from such a person can be taken for a period 
not exceeding one year®. , • 

A person without employment.—Tn these days of 
unemployment if a person is unable to prove the 
source of his livelihood, he ought not to be ordered to 
execute a bond under Sections l69(b) and 118 Cr. P. C., 
unless tliere is ];ea8()nable grunnd for susjiecting 
that he is sustaining himself by dishonest means*. 

Bad livelihood cases.—(Sec. JIO, Cr. A C.) —When¬ 
ever a Presidency Magistrate, District Magistate, Sub-.« 
divisional Magistrate or a Magistrate of the First. Class 
specially empowered in this behalf by the Local 
Goveyiment, receives information that any pefsoh 
within the local Umi(s of his jurisdictioii 

(a) is by habit a robber, house-breaker, thief or 
forger ; or 


1. Sesikarhafi v. Jimp , 39 Mad. 539 ; Jlopcrn/t v. Kuip, 36 Cal. 

163 ; Md. Khan v. Emp., 1905^P. R. 42 ; Q. v. Jman MorulaL 
27 662. 

2. Bee. 108 Cr. r. C. 

3. See. 109 Or. V. C. 

4. Victor T. Jf, Emp., 30 C.W N. 380 : 53 Cal. 315. 
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(b) U by habit a reQaiver of stolen property 
knowing the same to have been stolen : or * 

(c) habituaify protects or harbours thieves or aids 
in the concealment or disposal of stolen property ; or 

(d) hiibltualiy commits or attempt^ to commit or 
abets the commission of the offence of kidnapping, 
abduction, extortion or cheating *or mischief or any 
offence punishable under Chapter XII of the Indian 
Pepal Code or under Section 489'A, Section 489-B, 
Section 48^>C, or Section 48^-D of that Code ; or 

(e) habitually commits or attempts to commit, 
or abets the commission of offences involving a broach 
of the pekce : or 

(f) is 80 desperate and dangerous as to render 

liis bein^ at large without security hazardous to the 
community, • 

such Magistrate may require such persons 
• to show cause why he should not be ordered to 
execute a bond, with sureties for his good beha* 
vfour for t>uch period, not exceeding three gears, as 
the'Magistrate thinks fit to fix^> , 

Scope —Thp section is preventive'and not punitive. 
Offences involving a breach of the peace mean often* 
ces of which a breach of the peace is an ingredient. 
Persons cannot ])e bound down under Section 110. 
Cl. (e) of the Criminal Procedure Code, unless they are 
found to have habitually committed or attempted to 
commit or abetted the commission of such offences*. 


1. Section no dr. P. 0. 

2. KaJifna^k* Bey CkowMury Emy., 15 O.W.N. 866- 
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Party faction.—Chatterjee, J.: It is notorious 
that accusations under this sectidh,are constantly 
made with the object of blackeniifg an enemy’s 
character and of satisfying feelings of spite and hatred 
and a Magistrate cannot be too cauti^s in making 
sure that provisions intended for securing the peace 
of the community arfi not utili.sed for wreaking venge¬ 
ance under the se^is of a Crown Prosecution (15 
C.W.N.S68. jfupra) , • 

Nature of Evidence required.—Mere association with 
men of bad charactef is not enough for drawing up a 
proceeding under Section 110*. To prove a,charge 
under Section 110 it must be sbo.wn that a person is 
by habit a thief and a dacoit or that he is so 
desperate and dangeKxis as to render his being at 
large without security hazardobs to the .community, 
and there should be proof of specific acts showing that 
to the knowledge of some particular individual, he is 
a dangerous or desperate character. ' . 

It is not sufficient that persons, however respect¬ 
able, should come forward and depose that they have 
heard that such peVsoa is a thief and & dangerous 
character, when they themselves have no personal 
knowledge of or acquaiiftance with. him. Such 
evidence is not only such as could* not be safely 
acted upon, but is also likely to work serious 
prejudice*. Proceedings under Section 110 Cr. P. C., 

ought not to be instituted with* a view to bind down 

• * * • 

a person on an indefinite charge, after prosecution 

1. Kikamal r. Emp., 6 O.LJ. 711; 6 Of. LJ. 4W. ^ 

2. K^i Haider r. Emp., 29 Cel. 779. 
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against him on definite chatges under the Penal Code 
failed. 

Persons oug^t not to be bound down under Section 
110 Cr. upon the m*ere statement^ of witnesses 
that they suivpect or are under the impression 
that the persons proceeded against are thieves or 
dacoits, when no fact is mentioned to indicate that 
there is sufficient reason for their suspicion or 
impressien. $ 

Evidence of general impute Is admissible^ But 
mere rumour is not repute. SJvidence of rumour 
is mew hearsay evidence of a particular fact. 
Evidence of repute is a different thing. A man's 
general reputation is the reputation which he bears 
in the place where he lives amongst all the towns¬ 
men, and if it is proved that a man who lives 
in a particular place is looked 'upon by his fellow- 
townsmen, whether they happen to know him or 
mot, as a man of good repute, that is strong evi¬ 
dence that he is a man of good character. On 
the other hand if the state of things i.s that the 
body of his* fellow-townsmen,* who know him, look 
upon him as a dangerous man and a man of bad 
habits, that as strong evidence that he is a man 
of bad character’. 

< PROCEDURE. 

Initiation of tecurlty proceedings : Contents of order 
catling^*for eeenflties*—When a MagistVaie acting 

1. 117 01.(4) Cr.P.C. Ue Satgur 1933 A. L. J. 027. 

2. bri /Vovod ▼. Q. Emp., 23 (>il. 621. 
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under Section 107, Section^ 108, Section 109, or Sec> 
tion lid deems it necessary to inquire any person 
to show cause under such section, lie makes an 
order in writing, settjng forth the substance of 
the informatioA received, the amount, of l/ie'band 
to be executed, the torin for which it is to be in 
force, and the nifmber. cliaracter, and class of 
sureties (if any) required*. 

A second proceeding.—Tiie petitioner was 
imprisoned for one year on .failure to furnish security 
for his good b3hav4our under Section 110 of the 
Criminal Procedure Code. About fifteen months after 
his release from jail fresh proceedings of the same 
nature were started against him and he was Again 
ordered to furnish isocurity to be of good •beha¬ 
viour —held that the second pHoceedingi^ were bad 
in law^. Tf the person was discliarged in the pre- 
vioii.s proceedings, a 'second proceedings cannot 
be started shortly afterjvards^. ’ * , 

Obieet of taking security.—The object of enabling 
a Magi^rate to take security for good beheaviour is 
fir the preventiorf aijd not for the punishment of 
offence. 

Can a Magistrate curtail the number of the witnesses 
to be examined by the defence.—In., a proceeding 
under Section JIO Cr. P. C., the trying Magistrate 
declined to examine, on behalf of the defence, more 
than the same number of witnesses as were examined 



gee. 112, Cr. P. 0. , 

Junab Ali v. Kmp., 31 Cal. 783. 
Shaker v. Emp., 26 0. C. 2^2. 


I 
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■lor the prosecution and relied on the confessiodm 
-of one of the i^efttioners who implicated himseW ' 
with two other potitioners in a case of dacoity 
held by the Calcutta High , Court—that it is not^ 
•open to' the trying Magistrate to put such an 
arbitrary limit to the number of witnesses whose 
evidence the defence desires to adduce^. But the 
Allahabad High Court is of opinion that the 
Magistrate can curtail the number when it appears 
that there are unnecessarily large number of 
witnesses’. 

Interference by the High Court —The High Court 
does not, in ordinary cases, interfere with the proceed¬ 
ings under Section 110 Cr. P. C. Whenever it is 
established conclusively, either by direct evidence or 
by evidence of surrounding circumstances, that the 
proceedings are not boiinfide and their continuance 
would ip substance, mean an abuse of the statutary 
provisions on the subject, i^ is not only competent 
to the High Court but it is its obvious duty to 
interfere and quash the proceedings’. 

Nature of suretis-—The object of requiring ‘secu¬ 
rity to be of good behaviour’ is, not to obtain money 
for the Crown by the forfeiture of recognizances, but to 
insure that the particular person be of good behaviour 
during the time mentioned in the ‘order’* It is, 

I 

]1 Anhjftdie Airamanit- v. K. Emp., 2i C. W. N. 403 ^30 Cr. L. J. 

‘^ 1 . 

2. Emp. % Anpnu Siaph, 45 AIL 109. 

d. Jhjendta Eara^an Sinph y. ^p., 1? 0. W. N. 23b. 
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therefore, reasonable to cfspect that the sureties to 
he tendered should not be persons* belonging to suciv 
a distance as would make it unlikely for them to 
exercise any control Q,ver frhe man for whom they 
are willing to stand surety^ In a,dCalcutta case 
it was held that a Magistrate has no right to impose 
an arbitrary condition, ('.f/., a condition requiring the 
accused to furnish two Sureties and that they 
should be persoqs of respectability and substance, 
not related to him, and residing Vithin one mile of 
Ins house. The grdund on which a Magistrate has 
power to refuse to accept any surety must be a valid 
and reasonable one^. 

The accused must know the definite charge against' 
him,-The words ‘‘substance of the informatton" in 
Section 112 of the Criminal Procedure .Code, mean 
such or so much of *t]ie igCormation as would enable 
the party to know un^er what clause of Section 110 
he is charged or to what particular class of offenders 
iie is said to belong^. 

Whore warrant can be iseued,—In ordinary cases 
the Magistrate sh'ould issue summons Requiring the 
person to appear, but whenever it appears to such 
Magistrate, upon the report of a Police-officer or 
upon other information (the substance of which 
report or information shall ^ be recorded by the 
Magistrate) that there is reason to fear the 

B 

1. Q. Sntp., V. nahim Bakah^Qd AIL 206^18 A. W. (1898) 2i; 

2. In tho natter of Narayan Sooboddhte 22 W* R* 37. 

3. Bhulnatk Qho$k t. K. Em]g., 33 CL W. N. 652. 
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commisston of a braaoh df the peace, and t^at auch 
breach of the i^^^ce cannot be prevented otherwiae 
than by the *imm8diate arrest of auch person, 
■the Magistrate may at*any time issne a warrant for 
hiB«a>rest‘< Xp ordering the arrest of a person 
•under Section 114 of the Criminal Procedure Code, the 
Magistrate must act on the recorded infurmatioh ; 
it is not enough for him to exf^ress a belief that 
sifch a course is necessary. Not ^nly must be have 
“reason to fear the bomimsKion of a breach of the 
peace" but also that “such a breach of the peace 
cannot prevented otherwise than by the immediate 
arrest of such pers^n^”; in other cases he cannot 
issue a warrant. 

Appearance by a Pleader.—The Magistrate may 
dispense wiXh the attendance of any person called 
upon to show cause in a.procSeding under Section 
110 Cr. P. C., and may permit him to appear by a 
pleader^. • 

^Nature of the inciuiry by the Magistrate.—The 
Magistrate shall proceed to inquire into tho truth 
■of the information upon whtch* preliminary steps 
were taken. Ele is also to take such further 
evidence as may appear necessary. 

In an inquiry made in a 'proceeding’ for security 
for keeping the peace evidence is recorded as 
in Summons cases. Where the order requires 
security for good behaviour, the^ ei^quiry and 

i. SecUon y4^Cr. i’. C. 

* a. Q, V. Babua, 6 All. 133 ; 3 A. W. N. aSOS) 260. 

». ^Seetiea 116, Cr. C. 
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reuordit^ of evidence sh&lt be in the manner pree* 
cribed for conducting trials in Warrant cases, except 
that no charge need be framed^. 

The inquiry^is generally h^ld in or nearabout the 
place where the accused and the persons on \vlrose 
information the proceedings might have been started, 
reside. This is done to give the parties facility for 
bringing their witnesses. The accused should apply 
for summons on »hi.s witnesses at the earliest oppor- 
tunity’^. The Magistrate ’cannot hold the enquiry 
outside the local limlls of his jurisdiction^. 

Joint trial of two or more persons.—Where, two or 
iuore persons iiave been a.ssociated together in the 
nutter under enquiry, they may be dealt with in the 
same or separate inquiries as the Magistrate may 
think just*. Where a joint enquiry is *held against 
several persons, whb ^are called upon to furnish 
security to keep t.he peace under Section 107, of the 
Criminal Procedure Cade, there must be a specihe 
finding against each person of acts rendering him 
individtially liable under the section before an order 
can be passed binding’him down®. 

Nature of proof required. —In an enquiry under 
Section 117, the nature or quantum of evidence need 
not be so conclusive as is necessaly in trials of 

1. Section 117, Cr. P. C. ’ 

2. Q. V. Cheyt ^ingh, 22 W. R. 79. 

3. Sonar Jin y. ft. K., 3 C. L. J. 195 ; 3 CP. L. J. 216. . 

4. Section 117, Cr. P. C., Pvagraph 5. . , , 

5. Ajodhya Prosad Singh v. Emp., 35 Cel. 920 »12 0. W. N. 99‘/a 
8 Cr. L. J. 207. 
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offences*. The Magistrate cannot proceed purely 
upon an apprehension of a breach of the peace, but 
is bound to see' that substantial grounds for such an 
appreherision are established by proof of facts which 
would lead to*the conclusion that an order for fur¬ 
nishing security is necessary. What the nature of 
the facts should be, depends upon the circumstances 
of each case, but, where the nature of the information 
of the Magistrate requires it, overt p cts must bo proved 
before an order under Section 118 can be made* Such 
an order cannot be passed against any person simply 
on the 'ground that another is likely to commit a 
brench of the peace* 

Final order.—If, upon enquiry, it is proved that it 
is necbssary for keeping the pbace or maintaining 
good behaviour, as the case may be, that the person 
in respect of whom the enquiry is made, should 
execute a bond with or without sureties, the Magis- 
trate shall make an order accordingly. But no person 
shall be ordered to give security of a nature different 
from or of an amount larger than, or for a* period 
longer than,'that specified in Ifhe preliminary order 
asking to show cause, under Section 112 Cr. P. C. 
Besides, the amount of every bond shall be fixed with 
due regard to 'the circumstances of the case and 
shall not be excessive* When the person in respect 
of whom the enquiry is made is a minor, the bond 
si^allbe executed by his sureties^. , 

tlMirf Kadir, g AK. 452«7 A. W. N. lU-ll fad. 

■9. ,Reed BeotiOB llS^Cr. P. <1. 
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Seeurity demanded should not be excessive. —If the 
amounfc*be excessive, the High Court may quasli the- 
ordef'. A Magistrate ordered the accused to executes 
bond for a heavy sum for keeping good behaviour for 

S 

one year and to furnish two sureties fo!''th6 Jike 
amount. The accused failed to furnisli the required 
security, and was*sent to the prison. The High- 
<yonrt, /laid that the amount of the security required 
was excessive, and that the Magistrate^ had not 
exercised proper discretion, in the matter. The amount 
of the security was educed*. {See page lOO). 

Power to reject sureties.—The Magistrate can hold 
an enquiry and take evidence on oath and decide the- 
fitness or otherwise of the sureties. It is not open 
to the Sessions Judge exercising jurisdiction u/s 123- 
to accept or reject sureties*. T^iere are ,cases where 
pecuniary fitness wes considered sufficient*. (See 
page J09.) • 

Caaee where security,is not furnished.—The Magis¬ 
trate can, in such a case, order the person to be 
detain^ in prison until the period for which security 
was demanded exjfire^ or till security is furnished. 

When seenrlty U for a period exceeding one year.—* 
Reference should be made 'by the Magistrate to the 
Sessions Judge (in case of a Presidency Magistrate 
—to the High Court) for examining the proceedings 

. . --i-- __ 

1. In the matter of Juggut CMandvi Chuekerberltg, 2 Cal. 110. ■ 

2. Q. T. Bamo, 16 Bom. 372. 

3. Re Ririfl/»-6l Cal. 58a , 

4. Emp. V. Jfd. BaJak, 26 O. C. 28i ; In Bam I^erakad v. K. ff., 
6 0. W. N. 693 ; Kalu Afifso v. Emp., Z7 Cal. 91. 

8 . 
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and for passing necessary, orders. The Sessions 
Judge will issue a« notice on the accused and hear 
hiih or his pleacfer and pass such orders as the 
circumstances of the case may demand*. 

Special I'evlsional powers of district Magistrate and 
Tresideney Hagi'strate in Security Proceedings.—If they 
. think that any person imprisoned for failing to give 
security may be released without hazard to the 
oommunity or to any other person, they may order 
auch'Person to be discharged'. TKese Magistrates 
-can also, at any time, for sufficient reasons to be 
recorded in writing, cancel any bond for keeping the 
peace or^or good behaviour’. The District Magistrate 
is not an appellate or fevisional authority. The Patna 
High Qourt is of opinion that the Magistrate can 
-vacate the order only c.>n the ground that there is no 
longer any likelihood of a breach ,of the peace*. But 
•the Calcutta High Court, ?n the Full Bench case 
cf Nabu Saddiir r. held that a District 

Magistrate has powers under Section 125 of the Code 
of Criminal Procedure, to direct the cancellation of 
a bond to keep the peace, on grounds other than that 
the bond is no longer necessary’. The Calcutta view 
has been adopted by other High Courts. 


1. V. 0ira»d. 25 AH. H75. 

£mp. T. Aviir Baia, 3.> Bom. 271. 

Section 12:1 Or. P. C. 

2. Section 134 Cr. P.^C. 

U. SectuJnJSa-Cr.P.C. 

,4.. Durga Singh v.A^ar Dayal, 2Q. Cr. L. J. 281. (Pst), 
6. Kabu Sof^y^p , 34 Csl. 1 F. K 
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Discharge of surety. —A, surety may be discharged 
on his Application and the accused*may be called upon 
to find another .surety, and, in default, the accused 
njay be imprisoned forthe upexpired term of the bond^ 


• CHAPTER II 

PETITION OF COMPLAINT : ISSUE OF PHOCESs! 

# 

# 

Duty of Magistrale when a petition of complaint is 
filed.—A Magistrate, taking cognizance of an offence 
on complaint, has to examine the complainant upon 
oath. A joint complaint is not contemplated by the 
Code^. The substance of the examination i.s reduced 
to writing and signed hy the* complainant and the 
Magistrate. 

When a complaint has been made by a Court or hy 
a public servant acting or purporting to act ip tlje 
discharge of his official duties, examination of the 
complainant is not necessary. 

When the casehaj; been transferred under Section 
193 Or. P. C., and the Magistrate so transferring it 
has already examined theoomplainant, the Magistrate 
to whom it is so transferred is not required to re¬ 
examine the complainant’. 

Signing of the petition of edmplaint.—The petition 
'Of complaint is required tef be signed by the com- 

■ . • ^ ^ ^ . i—> —---——— - ■ ' 

1. Section 126-A Cr* P, 0* 

2. Satadhar t. Tegart, 35 0^ W. N. 782 ; A. V. K’. 1931 Cal. 64G# 

3. Section 200 Cr. P. a 
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plainant; otherwise, the Magistrate may refuse to- 
accept it*. ' 

It a Magistrate fail to examme a complainant.— 
Such an irregularity capnot be cured by Section 
537 pr» P? C. The Magistrate has no 'powers to 
summoD the accused without examining the 
complainant^. 

Where the Magistrate cannot take cognizance of the 
ease.—If the complaint has been made in writing to a 
Magistrate who is not competent to take cognizance 
of the case, he has to return the complaint for 
presentation to the proper Court with an endorsement 
to that e^ect. 

iDTestlgatioQ or enqoiry before issning procesa 

against .accused.—Any Magistrate, on receipt of a 

complaint of an offencet of which he is authorised to 

take cognisance, or which has beeat transferred to him 

•under Section 192 Cr. P. C , ‘may, if he thinks fit for 

reasoiM to be recorded in writing, postpone the issue 

of process for compelling the attendance of the 

pers’on complained against and eitbei enquire ipjo the 

‘ case himself or if he is a Magistrate other than the 

Magistrate of the Third Class, direct an inquiry or 

investigation to be made by any Magistrate subordinate 

to him, or by a Police-officer or by such other person 

as he thinks fit, for the purpose of ascertaining the 

truthor falsehood of tUe complaint”. A Magistrate, 

who does 'not take cognt^ance of a case on a police 
-,-s-i—L_._ 

, I k2. jUto^aari j. fithcri JfoAan, 42 Cai. 19. contra. 

. .• .1 AH.I. R.1933 All. 810. 

3. £eodoQ SOa Or. P. C. • > 

( < 
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xeportf cannot act under Sectioii 202 and direct a 
subordinate Magistrate to hold a iodaj inquiry*. 

Where a Magistrate should order local investigation 
under Section 202 Gr. P< C< before issuing process 
against a person accused of an offence*—The definition 
of “complaint” in •iection 4 (h) does not contain any 
limitation that the person lodging the complaint must 
have personal knowledge of the facts of the case. Jf a 

complainant is ifut speaking frqm personal knowledge 

• 

about the facts of t^e case, the Magistrate ordinarily 
orders an inquiry^. In a case of boundary dispute 
the Magistrate should direct local investigation^. 

Nature of Investigation-—In the case of Dehi Bau.t 
V. Jutmfd*, Mitra and Hoimwootl, JJ- olmerved that 
“there i.s nothing in Section 202 to prevent an Investi> 
gating oflScor from qiaking a full inquiry by obtaining 
information from the eomplainant and his witnesses * 
and from the defendant and his witnesses, if any". 

The Calcutta High (5onrt is of opinion that the local 
investigation held by a subordinate Magistrate ^s a 
judicial proceediag within the meaning,of Section 4^. 
But the Madras High Court has taken a different vlew^. 

Whether an accused can, be present at the time of 
local inquiry or investigation under Section 202 

Cr. P.C. ?—When the Magistrate caused notice to be 

- -, — ,,— - ^ -- — ' " 

1. Ahdulla y« Euip., 40 Gal. 834^ 

3. (ytailerjee t. Mofituddin, 3§ C. W. N. 337. 

3. Baijnath v Rajaram, 10 A. L. J. 79 ; 13 Cr. L. J! 704. 

4 33 Cal. 1282 *=5 Cr. L. 83. ‘ • • 

5. Kanehan v. Ratnkri^kna, 36 Cal. 72. 

•6. Kaeki Madar v*Etnp., 21 M.<L. J. 795 ; 12 Cr. L, J. 233. 
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served upon a pdrs^n named as an accused in'a peti¬ 
tion of complaint %nd directed him to show cause why 
process should not be issued against him, and on such 
cause beipg shown by a pleadei'on his behalf, dismiss¬ 
ed the complaidt against him, keld that the procedure 
adopted was improper and was snot in accordance 
with law^. According to the Calcutta High Court an 
accused person has no locus standi to appear nr to be 
represented by a lawyer, before the* issue of process 
against him‘ but that he may sinyily watch the pro¬ 
ceedings and his pleader may act as amicus cnriap^^ 

The Bombay and the Oudh High Courts, however, 
are of opinion that the accused may be permitted 
to attend the inquiry and say what he has to say. 
He can also produce documentary evidence to show 
his innocencd®. ^ 

Disitaisaal of complaint—*The Magistrate, before 
whon\ a complaint 4s made or to whom it has been 
transferred, may dismiss the ccfmplaint, if after consi¬ 
dering the statement on oath (if any) of the complain¬ 
ant and the result df the investigatipn or inquiry (if 
any) under Section 202, there is in his judgment, no 
sufficient ground for procpeding with the case. A 
Magistrate cannot dismiss a complaint under Section 
203 Cr. P. C- until he has examined the complainant 

1. Chandi Cftaron Mitra r. Manindra Chandra Roy Choudkuryt 

« 27 n. W. N. 196, ^ . 

2. SftAiW* Altbar v. Pranet, 12 Or. L. J. 207 (Cal.) See re : fftimlaf. 
40 Cal. 44^aiMl V<trdar v. Hearty, A. I. B. 1934 Bang. 167. 

tp re iVVrAAea, 52 Bom. 448; 30 Bom. L. B. 642. 

^t^rdhan v. A. I. B. 19S4 Oudb 372. 
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to se» whether there is prima ^acie evidence' of a 
criminal offence. In exercising his discretion under 
Section 203 Cr. P. C., the Magistrate ought not to 
allow himself to be influenced by a consideration of 
the jnotive by which the complainant**may have*been 
actuated in moving in the matter or by any other 
consideration outside the facts which are adduced by * 
tlie complainant in support of his complaint*. 

Dismissal of dbmplaint: Rehearing.~-In the opinion 
of the Madra.s Higji Court, dismis.sal of a complaint 
under Section 20.3 of tiio Code of Criminal Procedure 
does not operate ns a bar to the rehearing of the 
samo or a fre.sh complaint by the same Magistrate, 
even when such an order of di.smissal has not been 
set aside by a competent authority^. * 

The Allahabad High Court adopted the Madras 
view®. The Calcutta, High Court, took a contrary^ 
view in an earlier case of KanifU. Ch'indrn v. Oour 
Chand^ but subsequenlily adopted the Madras view. ■ 
Issue of Summons and Warrant against accused^—If, 
in the opinion of,tbe Magistrate taking cognizance of 
an offence, there is sufficient ground for proceeding, 
and the case appears to be one in which, according to 
the fourth column of the second schedule, a summona 
should he issued at the first instance, he shall issue 

1. In rc Qanfsh, 13 Bom. 590. 

2. V. Ckirma, 29 Mad. 126 F. B.=l M. L. .1. 3l =3 Cf. L. J. 
274=16 M. L. J. 79. Q. R v. Dolegorind? Cal. 211. 
lie Ponnuswvmi 55 Ma(f. 622. 

3. Jaaua v. Rmp., 21 A. .T. 215. 

4. 24 Cal 286. Bift see <?.*£'. v.*i)o/eyJbtnd, 28 Cal. 211. 
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summons for the attendance of the accused.,, If the 
oaae appears to be one in which, according to that 
column, a warrant should be issued at the first 
instance, ^e may issue a Warrant, or if he thinks fit, a 
sumtndni, for causing the accused to be brought or to 
appear at a certain time before such Magistrate. 
(Sec. 204 Cr. P. C.). 

Non-payment of process-tees for summoning the 
accu8ed.--».When, by any law for the time being in 
force, any process-fees or Obhor fees are payable, no 
process is issued until the fees are paid, and if such 
fees are. not paid within a reasonable time, the 
Magistrate may dismiss the complaint^ 

Magistrate’s discretion in issuing processes against 
accused,— Under the Code of Criminal Procedure, a 
wide discretion is given to the Magistrate with respect 
to the grant or refusal of process'as in the interest of 
the community it is essential that the Magistrate 
should be vested with an ample discretion iii this 
matter. 

t 

In India, where* the Oraiul system d6es not 

exist as an additional shield to innocent persons 
against whom unfounded complaints are laid in a 
Criminal Court, it is especially necessary that caution 
and discretion should be used in issuing process. A.n 
accused person ought pot to be dragged off to answer 
a charge merely because a complaint has been lodged 
agdinsthim. 

The idagistrat^’s discretion must, however, be 


L ^tion 20i Cr, V. ,C 
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exercistd judicially and if after .carrying out the 
instructions contained in the Code of Qrinnnal Proce¬ 
dure, he is of opinion, upon the materials before him 
that a prima fade case has been made out, be ought to 
issue process and in such circumstalices he is not 
entitled to refuse U) issue process merely because 
he thinks that it. is unlikely that the proceedings 
will result in a conviction*- , 

Maintenance Ctfse : Non-payment of process fees.— 
An application for i^jaintonanco under the Criminal 
Procedure Code, Section 488, should not be dismissed, 
on the failure on the part of the applicant, to'coroply 
with an order for payment of process fees*. 

Appearance of the accused by pleader : pardana- 
shin lady,—Whenever a Magistrate issues a sum¬ 
mons, he may, if he s^es reasons to do so, dispense 
with the personal atten(fancc of the accused, and 
permit him to appear by his pleader*- Where a 
Magistrate issues summons to a Pariiunashin lady* 
alleged to be of good position, who is accused of &n 
offence, the Magistrate should dispense with her 
personal attendance and permit her to appear by a 
pleader, until such time as be has before him clear, 
direct, and reliable prima fade proof that the accused 
has a real chaise to answer^. 

1. Subal Chandra y. Ahadulla, 53, Cal. 606 ; 30 C. W. N. 5‘16 ; 
27 Cr.,L.J. 78p. 

3. la re Ponnamnial, 16 -Mad. 234 *>2 Weir &52; and 
Q. Emp. T. Qolam HoataiA Chowdhury'l W! R'. Cr. 10. . 

3. Section 205 Or. P. 0. Jafar v. Oattum, A.1.R-1234 Rom. 212. 

4. In the matter of tOhim Bihi, 6 AIL 59^3 A. W. N. (1883) 207. 



CHAPTER III. 


PLACE OF INQUIRY AND TRIAL. 

INITIATION OF PROQEEDINGS. 

laquiry and Trial: Place.—Every offence shalP 
(/rdinarijy be inquired into and tried by a Court 
witiiin the local lim<t.s of. whoRe jurisdiction it was 
committed ^ •• 

An accu.sed may be tried in a District where an act 
i.s done or whore its consequences ensue ; e- r/., if a 
man is wounded within the jurisdiction of Court 
and subsequently dies within the jurisdiction of "Y" 
Court, the accused muy be tried either by the Court 
“X” or by the Court “Y". 

Where an act, done withid the jurisdiction of “X" 

, CoUV!;, is an offence by roasop of its relation to any 
other offence committed within the jurisdiction of "Y*' 

c 

Court, as in conspiracy cases, the case, may be' 
tried by either “X” or by “Y’’ Court. 

The offence of theft or any offence which includes 
theft or the possession *of stolen property may be 
inquired into <or tried by a Court within the local 
limits of whose jurisdiction such offence was com¬ 
mitted or the property stolen was possessed by the 
thief or by any other person who received or retained. 

* ♦ Ik 

the saiye knowing or having reason to believe it to be 
.stolen. ' ‘ 


Read Seetkib) £77 to P. 0. \fPot trisl see pages 131>143)' 
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Th« oiTence of kidnapping or ^bduction may be 
inquired into or tried by a Court Within the local 
limits of whose jurisdiction the person kidnapped or 

abducted, was kidnapped or abducted or vwas con* 

# ^ 

veyed or concealed or detained. •* 

Where the scen% of occurrence is uncertain or 
where the offence js a continuing one and consists of 
several acts, done in different local area.s the case 
be tried by a Courl having jurisdiction over^ anyone 
of such areas. ^ 

If an offence is committed in a journey, the offence 
may be tried by any Court through whose jurisdiction 
the otTeudor or the person against whom the offence 
was committed passed. 

• 

Initiation of proceedings : Taking cognizance of a. 
case.—Any Presidency Magistrate, Disfrict Magis¬ 
trate or Sub-divisionad ^lagistrate specially em¬ 
powered in this behalf, may take cognizance any 
offence— * 

(a) upon receiving a complaint of facts which 

constitute such offence ; * 

(b) upon a report in writing of such facts made 
by any Police-officer; 

(c) upon information received from any person 

other than a Police-officer, or upon his own know¬ 
ledge or suspicion that such offence has been com¬ 
mitted*. , 

Claim ef'accused for trial by another Mag^trate.— 
When a Magistrate takes dcognizance of,a case on his 


1. tiecUon 100 Cr. P. C. 
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'Own knowledge or from •information receiv.ed from 
any person w4io does not disclose his identity, 

c 

the accused can claim to be tried before another 
Magistreyte^* 

'Transfer o{>Ca8e.—Any Chief Presidency Magis¬ 
trate, District Magistrate or Sub-divisional Magis¬ 
trate may transfer any case of which he has taken 
■cognizance, for inquiry or trial, to any Magistrate 
subordinate to hini^. A case should ordinarily be 
transferred before the heating begins^. 

Transfer of part-beard case.—Whore after several 
witnesses were examined by the Court, the caso was 
transferred to another Court and the latter Court 
convicted the accused on evidence partly recorded by 
it and partly by the former Magistrate, hrld the trial 
was irregular. Section 350 of the Criminal Procedure 
Code is not applicable to ,8u‘ch a case, and the 

irregularity cannot be waived by the accused ^ 

• % 

' Where cognizance of a case'oannot be taken by Court 
without the complaint in writing of a public servant or 
by a Court.—The law on the subject is to be found in 
Sections 195 and 476 Cr. P- C. Section 476 must be read 
subject to the restrictions contained in Section 195-b^ 
Before the passing of the Act XVXII of 1923, sanction 
could be granted by a Court to a private party for i 

1. A>»p. V. Shtwak Raw, 15 Cr. L. J. 369 and Sectioa 191 Or. P. C. 

2. SeetioQ 192 Or. P. 0. Public Pius. v. Bbanmuga, 57 Mad. 827. 
(l^tt-hesd casf transferred). 

3. ' Jf<l« 4 Aar AH v. Emp., 50 Cal. 223. 

A. naeotta ▼.* Ameer Maji, 8 Cal. 393. 

5. J^u ▼. Emp., 37 Cal. 250sl0 C. L. J. 564sU 

' O.W. If. 390-11 Or, L. J.‘37. 
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prosecuting an offender, but since 1st September, 
1923 the Court itself has to make d Qomplaint. Thie 
has been done to save a person from iitalicious prose* 
cution by his opponent. The important portion of 
Section 195 Cr. P. C is reproduced belo^ • • 

“No Court shall take cognizance 
(a) of any offence* punishable under Sections 172‘ 
to 188 of the Indian Penal Code, except * * * on 
the complaint in^ writing of the public . servant 
concerned or of some othes public servant to whom 
he is subordinate; *(6) of any offence punishable 
under any of the following sections of the samB Code, 
namely Sections 193. 194.195, 196,199.200,205, 206, 
207, 208, 209, 2I0, 2Ll and 228, when such offence is 
alleged to have been committed in or in relation to 
any proceeding in any Court,*except *,* * on the 
complaint in writing* of sych Court or of some other 
Court to which such Court is subordinate ; or (c) any 
offence described in section 463 or punishable under* 
section 471, section 475 or section 476 of the san^e 
Code such offence is alleged to have been 

committed by a party to any proceeding iit any Court, 
in respect of a document produced or given in 
evidence in such proceeding except on the com* 

^ plaint in writing of such Court or of some other Court 
to which such Court is subordinate". 

Where prosecution may be ordered.—Ordinarily a 
complaint is not made by a *Court unless there is 
reasonable* ground for supposing that the cflse will 
end in a conviction^. * ’ * • 

1. In re: Paree KuHh^mmed,26'Mfid. liy. 
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In a case of perjury, the witness should be given 
an opportunity to'^expiain under what circumstances 
he made the alleged false statements^. 

N. B. (Rend Part IJ Chapter ^ I — Re- Offences 
relatiufi to the /tdminiatration of Justice). 

Withdrawal of complaint.—Where a complaint has 
been made under Sub-section 1, Clause (a) of Section 
195 Cr. P. C, by a public servant any authority to 
which sqch public servant is subordinate may order 
the withdrawal of the complaint. 

Government sanction where necessary for prosecu¬ 
tion.—(^) A case of “criminal conspiracy” punishable 
under Section 120-B of the Indian Penal Code, 
requires Government sanction before starting prose¬ 
cution. A proceeding initiated without sanction is ab 
initio void*,.where thu accused has been prejudiced.* 

('2) The Government sanction is necessary for 
prosecution for any act dune by a Judge or a 
Jdagistrate or a public servaut of superior grade, 
(not removeable from his office save by or with the 
sanction of a L 9 cal Government) while acting or 
purporting to act in the discharge of hi.s duty. 

Prosecution inthout sanction is tlieyal and without 
jurisdiction*. Saction 107 Cr. P. C. provides for the 

\. Jffbal V. Wtlayat, 17 Cr. L. J. 93 (All). 

2. 4 Mul Rahinian V. fSiip., 3 Rang. 95; 26 Cr. L.J. 1329, sec 
Seo. 199 Cr. P. C. an*l In re: V. Xaittn ^2 Mad. 88.5 ; 

•. Bmrindra v. Ktny , 37 Cal. 467. 

3. AMdl Sahaman V. Kinp, O-lC-il. 749. Snbseqnent iat$cNoH 
JTarirhoraH r. Emp., 12 Pat. 353. 

4. Emp. 42 Bom. 172. 
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protection of higher grade. Government and Public 
servantR*and Judges and Magistrates^ from frivolous 
private prosecutions. For the definition of 'Jiidgo' see 
Section 19 I. P. C. and fot definition of '’Puhlic 
aprvnnt' see Section 21 T. P. C. , * » . 

Form of Government sanction : Notice to accused 
before sanction,—if ndbessary.—It is a matter left to the 
discretion of the Government, whether such an oppor¬ 
tunity should be given to the person concerned befort 
sanctioning his prosecution-, The*Criminal Procedure 
Code does not prescribe any particular form for the 
sanction required by Section 197‘. 

The Government granting sanction, acts in its 
executive and not judicial capacity. The inquiry, prior 
to granting the sanction, need not be made by 
examining witnesses on oath^. • , 

Defamation.—No Ceurt can take cognizance of the 
offence of ‘defamation' elccept upon a complaint made 
by some person aggrieved by such offence. 'But, 
where a person i.s a Pardtmashin lady or a minor or 
a lunatic, the complaint may be ma/le by some one, 
with the leave of thb Ceurt, on his or her behalf’. 

Adultery or enticing away a married woman : Com¬ 
plaint to be made by whom-—No Court can take cogni¬ 
zance of an offence under Section 497 ^or Section 498 
of the Indian Penai Code» except upon a complaint 
made by the baseband of the woman» or in his absence* 

• • • • • 

h In the matter of Kalaytmo Bapiak^ 27 Had. 54«^2 Weir. 227. 

2. In re; Kalagata, 2 7 Had. Read Q K. t. 23 Mad. 223t 

3. SecUon 198 Or. Pe C. 
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upon a complaint, on his behalf made with the leave 
of the Court, bf A)me person who had care of such 
woman at the time when such offence was 
committed : Provided that, where such husband is 
under the ag^ of eigliteen years, or is an idiot or 
lunatic or is from sickness or infirmity unable to 
make a complaint, some other pbrson may, with the 
leave of Court, make a complaint on his behalf. If 
the husbiao<i keep quiet anothor can not complain.* 

Information given to .a Police-officer is not a 
complaint. The word ‘complaint'>referred to in Section 
199 Cr. ,P. C. meins a complaint as defined by Section 
4, Cl. (h),Cr. P. C*. 

The Madras High Court is of opinion that the 
written complaint as well as the sworn testimony 
may be taken together for constituting a complaint*. 
The complaint may be preferred^ during the absence 
of the husband, of the woman by any person under 
<who'se 'care she is, at the time of the commission of 
tl^e offence. A minor husband or his guardian can 
make a complaint*. 

$ 


—TI- 

\ Akhog MaiH v. Emp., 38 C. W N. 113-A I. R. 1033 Cal. 68a 

2. . T«m Protad t. Emp., 30 Cat 910-8 a W. N. 17. 

3. In re Amf^halarn, 45 M. L. J. 543. 

4. £mp.. 23 Or. L. J. 613 (Lah.). 

4 ^ # ♦ i 



CHAPTER IV. 

TRIAL OF SUMMONS CASES : WITHDRAWAL OF 
COMPLAINT, FRIVOLOUS ACCUSATION. 

Trial of Sammons Cases : Explaining ease to the 
accused-—When the accused appears or is brought 
before the Magistrate, the particulars of the offence of 
which he is accused .shall be stated to him, and he 
shall be asked if he has any^ cauee to show why he 
sliould nut bo convictad ; but it shall not be necessary 
to frame a formal charge'. 

The omission in a Summons case to state to the 
accused, (when he appears or is brought before the 
Magistrate), the particulars of the offence with which 
he is chafed, is an omission to comply with an 
expres.s provision of ^he Code contained in Section 
242 Cr. P. C. and this is dn illegality’. 

AdmUsion of the accused.—If the accused adthits, 
that he has committed the offence of which he is 
accused^his admission shall be reporded, as nearly 
as possible, in the*weirds used by him’f and if he 
shows no sufficient cause why he should not be 
convicted, the Magistrate may convict him accord¬ 
ingly. A pleader appearing for tha accused can 

I 

plead guilty or not guilty. 

1. Section 242 Cr. P. C. 

2. Otypal £nskna Shah r. MoH Singh, 31 C. W. N. 167. 

£ud/irAmama 'Aiyar ▼. K. Bmp,, 25 Mad! 61. Bead. len Ehuehtd 
A. I. R. 1932 Nag. 127. • • . 

-3. Q. Emp. V. Erugadu, 15 Mad. 83 b 2 Weir 326; what is 
admlaalou—rpad tetf Kanhaylalf^A. I. B. 1931 Nag. lOa 

.9 • 
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Procedure when the accused does not admP guilt.— 
If the accused does not make such admission, the 
Magistrate has to proceed with the trial and take 
evidence*. 

Summoning of witnesses-—The Magistrate may 
issue summons to any witness directing him to 
attend or to produce any document. This can be done 
e.ither on tlie application of the complainant or of 
the acciT.sed. * 

Expenses of summonin’g witnesses ‘ Process fees, 
etc.—The Magi'^trate may, before summoning any 
witness require that his reasonable expenses, incurred 
in attending for the purpo.ses of the trial, he deposited 
by the party in Court*. 

Evidence -When^tlie accused denies the truth of 
the complaint made against him, the Magistrate must 
hear the complainant and^hi-i witnesses in support of 
the.complaint, and also the accused and his witnesses 
‘on behalf of the defence*. All the witnes.ses produced 
by the accused should be examined. Parties may 
enforce attendance of witnesses by getting Summons 
issued from Court. 

Complainant’s failure to pay process fee.—When a 
complainant being required to pay fees for summoning 
witnesses, fails to do so, the Magistrate must deal' 
with the case on the evidence before him and is not 
justified in dismissing the complaint^. 

If R8 Luekmi Mimyan— 14 All. 212 = A.I.R. 19.11 All. 621. 

2. Ssefion 244 Cr; P. C. < Cl. 3 

3. In re: Ahlait ilonte Z?<we, 6 W. R. 75 (Cr.). 

4. In4lu imUrr of KorupvJu t. 5 Med. 100=2 Woir. 350. 
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Inference.—It is. prima fncie, the .duty of the prose¬ 
cution to call the witnesses who are a^^eto give mate¬ 
rial evidence relating to the transactions connected 
with the prosecution, and who must be able to give 
important information. If such witnesses are not 
called by the pros^ution without sufficient reason 
being shown, the Court may properly draw an infer¬ 
ence adverse to the prosecxition. The only thing that 
can relieve the prosecutor from calling such witnesses, 
is the reasonable belief that, if called, they will not 
speak the truth. No such corresponding inference 
can be drawn against an accused'. 

Acquittal or conviction.—If the Magistrate find 
that the case has been proved, he can convict the 
accused. .He can also convict, the accused of any 
offence, (triable as a Summons case), which appear to 
have been proved, irrospdetive of the nature of the 
complaint. No order of discharge can be passed, 
under Section 245 Cr., P.*C., after Jiearing evidence. 

When the complainant (ails to appear.—If the coln- 
plainant fail to appear on the dale fix^ed or on an 
adjourned date, the Magistrate can dismiss the com¬ 
plaint and acquit the accused^. Where in a Summons 
case the defence was closed and arguments heard 
and a date was fixed for delivering judgment, and 
on such date the complainant being absent, the 
Magistrate acquitted the accused under Section 24? 

1. (?. £m/). V. DAunfW) Ao*t, 8 Oal. 121isl6 C. 1. R. 131. , 

2. Section 247 Or. P, C. and iludoosoothtn v. Hari Dos, 
22 W. R. 40« /Sn'mma/u v. Vimragduy A.I.R. 1032 Mnd.>563. 
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Or< P. G.| it WAS i^eld that as the hearing of ^he case 
had already beerf concluded, Section 247 did not apply^. 

Can a ease dismissed under Section 247 Cr. P. C., be 
restored ?—'A Magistrate has no jurisdiction to 
restore such a*'case to hle^. 

Can a second petition of cogipiaint be entertained 
after dismissal of previons one ,under Section 247 
Cy. P. C. ?—The Madras High Court is of opinion 
that thefe is no bar to a second trioft, as the order oi. 
acquittal was passed witho'ut an^ regular trial^. 

The Calcutta High Court, however, has taken a 
contrary view. It has been held by Prinsep and 
Stanley, JJ. that the dismissal of a case and the acquit¬ 
tal of one of the two accused persons under Section 247 

i 

Cr> P> C., on the groupd of the complainant’s ab.sence, 
will operate also against a co-accused whose atten¬ 
dance cCuld not be obtained. and against whom the 
trial did not proceed. No order can he passed under 
'Section 437 setting aside the 'order and restoring the 
0886 to file and directing the case to be proceeded 
with against the a'qcused** 

Withdrawal of complaint.—If'a complainant, at any 
time before a final order is passed in any case, satisfies 
the Magistrate that there are sufiicient grounds for 
permitting him to withdraw his complaint, the 

■1, Chandra Das t. Bhusan Das, 23 C. W. N. 959. 

2. ■ Bam Ooomary. Ramii,' 26. ^ 

3. Xaetyva v; Veniayffa, 40 Mad. 977; 19 Cr. L. J. 497. 

4. Panehu ''^ngk 'alias PunohMnan Singh v. Umor Mc^mad 

: Shea, 4'^ W^. 346. Abdul r. Noor, ALR. 1934 Lab. 211 (2). 
■ 62 Cak 1119. » ' 
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Magistrate may permit him to withdraw the same, 
and shaft thereupon acquit the accused^. 

Withdrawal against one accused : • Effect on the 
other accused.— If the case is, compromised with one 
accused under Section 345 Cr. P. C., it maj^ pnuceed 
against the other accused. But in case of withdrawal 
of the case against* one accused some High Courts 
hold that all the ‘accused should get the benefit of 
the acquittal, hut other High Courts have^taken*a 
contrary view. , • 

Frivolous accusadions: compensatiou to com¬ 
plainant.— In cases of frivolous or vexatious accusa¬ 
tions, the Magistrate, after issuing notice on com¬ 
plainant, may grant to the accused, compensation not 
exceeding one hundred rupees or if the Magistrate be 
of the Third clavs, not exceeding fifty rppees. The 
Magistrate may also order that in default of payment 
of the compensation mofiey, the person ordered to pay 
such compensation shaH suffer simple imprisonment, 
for a period not exceeding 30 days^. 

Appqtd against order awarding, compensation.—A 
complainant or informjint, ordered to pay compensa¬ 
tion by a Magistrate of the Second or Third class, or 
by any First class Magistrate to pay compensation 
exceeding Rs 50, may appeal from the.order^. 

Under Section 250 Cr. P. C., it is the Magistrate, 
who tries the case and calls upofi the complainant to 

1. Secticfh 248 Cr. P.C. See tXwBaijan All v. K. AVn;>.j*20 O.W.N. 

1209;18 0r.L.J.107. • • . 

2. Beotioo 260, Cr. P. C. Notiee^tt : Faruqi AJ.R. 1933 All. 8l4. 

3. Section 260, para (8), Cr. P. C. • 
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show cause, who can pass order for the payment of*the 
compensation^* • 

Cana corpera^e body be directed to paycompen- 
nation ?—Yes*. , 

PelauR in payment: When imprisonment can be 
ordered.—The Magistrate cannot make an order for 
imprisonment on the mere intimation by the person 
who is directed to pay the compensation that he is 
unable to pay. The issue of a warrant for the levy 

« I 

by distress, of the amount, awarded as compensation 
is a condition precedent to the^carrying out of the 
sentence of imprisonment*. 


C|iAPTER V. 

SUMMARY TglALS. 

Shmmary trials.—The prov^ion as to the Summary 
trials is embodied in Chapter XXII Cr. P. C. 

Section 360 enumerates the cases summarily 
triable* As the section is very imifortant, it is quoted 
below :— 

*‘(1) Notwithstanding‘anything contained in this 

Code— ' 

(a) the District Magistrate ; 

. (b) any Magistrate of the First Class specially 

empowered in this behalf by the Local Government;and 

. » • » __ 

1*. Rajaram Panehanxn 0» W. N. 661. 

3; Oofnn^iUeti v. Rafan Ckf^ndf 34 Cr. L* J. 463 

. 3. Jq the matter of Bt/raralu *iVaiWii» 26cMad. Weir 331* 
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(c) any Bench of Magistrates invested with 
the powers of a Magistrate of tha First Class and 
specially empowered in this behalf «by the Local 
, (lovernment, may, if ha or fhey think fit, try in a 

summary way all or any of the following offehce>.— 

• 

(a) oifences not punishable with death, tran¬ 
sportation, or iinpriscmment for a term exceeding six 
months ; Offeiiva under the Child Marriage Act 
(/P.?P) comas under this r.lauee. lie : JwaUi Prosaii 
A. 1. R. 10S4 All. 331). 

(b) offences relating to weights and measures 
under Sections 2l>4, 265 and 266 of the Indian Penal 
Code ; 

(c) hurt under Section 323 of the sasne Code ; 

(d) theft under Sections, 379, 380, or 381 of the 
same Code where the value of the property^ stolen does 
nut exceed fifty rupees; 

(e) dishonest misappropriation of property under 
Section 403 of the same Code, where the value ofthe^ 
property misappropriated does not exceed fifty rupees ; 

(f) , receiving or retaining stolen property under 
Section 411 of the samq Code, where the value of such 
property does not exceed fifty rupees ; 

(g) assisting the concealment or disposal of 
^ stolen property, under Section 414of^he same Code, 

where the value of such property does not exceed 
fifty rupees ; * 

(h) mischief under Sectioh 427 of the same Code ; 

(i) h*ouse-trespas8, underSection 448, and^ffenoes 
under Sections 451, 453, 454, 456, and 457 of the sam^ 
Code ; 
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(j) insult with intent to provoke a breach of the 
peace under Section 504, and criminal intimidation, 
under Sectionof the same Code ; 

(k) abetment of any of the foregoing offences ; 

. *(i) * an attempt to commit any of the foregoing 
offences, when such attempt is an offence ; 

(m) offences under Sectibn 30 of the Cattle 
Trespass Act, 1871*. 

• Procedure.—In ‘Summary trials' the procedure- 
prescribed for ‘Summons cases' is followed in 
Summons eases, and the procedure prescribed for 
'Warrant cases’ is followed in Warrant cases, except 
as provided in the Cr. P. C*. 

Limit of Punishment-—No sentence of imprisonment 
for a'term exceeding three months can be passed in 
any case tr.ied suramurily’*. 

Records of Summary trials • In appealable and in^ 
non-appealable eases-—Records are to be kept in the 
.madner prescribed in Sections 263 and 264 Cr. F. C. 
In non-appealable cases a brief statement of the 

i 

reasons for oonyiction has to be noted ..and in 
appealable cases the judgment should embody the 
substance of the evidence and there should be clear 
findings on questions of fact*. The plea of the 

4 


1. Section 260 Cr. F. C. 

2. Bectkm Cr. P. C. Bd': Onti-examinaiion Read re: <7oAam«’ 

‘ ifi«ck.699. ■ ■ ’ ■ . 

3. Tmi ofibooes Read re *. Nga Po 12 Rang. 122 

f Smp. %Jafomokan, 24 Cr. L. J. 916 (Oodh). Bead 58 Bom. 
’ 296 (*4^. 
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accused roust also be noted*. There is no provision 
for framing charge in a suTnpiary trial. The 
Calcutta High Court insists on recording the evidence 
in brief, so that the Court* in revision may see and 
consider it‘. Although a Magistrate is no\ required 
to record any eviderce,—he should in recording his 
reasons for the conviction, state the evidence briefly 
80 that the Hifth Court, on revision, roay judge 
whether there sufficient materials l^efore niro 

to support the conviction’. The Magistrate may not 
record any evidence in a summary trial but is bound 
to hear all the witnesses and the judgment roust show 
the evidence on which the conviction is based. Their 
lordships of the Calcutta High Court, observed in 
the case of Jaltbar Sheikh v. Tomiz Sheikh*, ‘^We are 
surprised to find that the teamed Sub-divisional 
Officer should so • mis^prehend the provisions of 
the law under Sectio*n 263 Cr. P. C. That section 
does not excuse the •Magistrate from hearing the 
evidence of all witnesses. It excuses him from 
recording the evidence of any of the witnesses. But 
it is an elementhry* point that recording evidence 
is not the same as hearing evidence. In all criminal 
cases, if the accused denies the charge, the com* 
plainant and such witnesses as he may produce 
must be examined and the case must be decided upon 
the effect of their evidence.” 

- - t __ -__ 

1. la re * Murat Singh, 20 A. L. J. 109. 

2. Ainuddt V. Q. JS-, 27 Ca\mi50. • , 

3. E. V. Punjab Singh, 6 Cal. 679. re: Tippanna 58 Bom. 398.* 

4. 16C. W.N.984., 
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Trial of Warrant cases : Evidence for the prosecu> 
tion.—When (he accused appears or is brought bet'uro 
a Magistrate such Magistrate proceeds to hear the 
coipplainant (if any) and takes all such evtilencu as 
may be produced in sqjiport of the prbsecuLion : 

Provided that the Magistrate i>^not bound to hear 
any person as complainant in any case m which 
the complaint has been made by a Court. 

The Magistrate has to ascertain, from the com¬ 
plainant or otherwise, the names of any persons 
likely to be acquainted witli the facts of the case 
and to be able to give evidencq for the prosecution, 
and shall summon, to give'evidence before himself, 
such.o{‘them as he thinks necessary^ The Magis¬ 
trate has no discretion to dispense with Die examina- 
tioii of witnesses summoned by the prosecution. 
An order of ^discharge, before all ■ the witnesses for 
the prosecution are examined, is illegaP. But the 
Magistrate has discretion in refusing to summon 
witnesses whom he thinks unnecessary^. 

Non-payment of process fees: Summoning of wit¬ 
nesses in Warrant cases.—In Summons cases the 

1, ^Section 252 Cr. P. 0. 

2. Q. Etnp, V. Paraiunia ynilar,^ 4 Mad. 329. 

A ‘Menon Vj^Krishna tiayar, 49 Mad. 078; 51 M. L. J. 32i; 

27Cr.L.J.ll23. 
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Magistrate has power to realise expenses before 
issuing summons to witnesses. BL|t he has no such 
power in Warrant cases*. • 

Discharge of accused-—If the Magistrate finds no 
case again.st the accused lie has to discjiarge him*. 

Re-hearing of the case.—A Magistrate is competent 
to re-hear a Warrant case after the accused was 
discharged*. TheVe is no express provision in the 
Code of Criming Procedure to the effect^ that ?he 
dismissal of a complaint, shall be bar to a fresh 
complaint being eittertained so long as the order 
of dismissal remains unreversed'*. 

Framing of charge.—In a Warrant case it is 
imperative on the Magistrate to draw up a formal 
'charge' against the accused in the manner indicated 
in Section 254 of the Code 6f Criminal Procedure. 
He should also compl y »yith the provisions of Section 
{Examination of the accused). 

Framing of 'chnryei indicates that a ■prima' facie 
case has been made out against the accused. A 
Magistrate, after framing charge, cannot pass final 
orders without tak’ingf further evidence*. • 

Accused to plead ^Guilty’ or ‘Nut Guilty’.—After 
charge.s are framed and explained to the accused, the 


1. Briithichand v. iMkkmi 0iand, l.fCr. b. .T. 5 j1. 

2. Section 253 Cr. P. 0. • 

3. Du>aral<onath Mandnl v. Betiinuulhab Sanerji’e. 28 Qal. F.JL 

4. Q. JSmp. V. Dole OonndaJ)aii,‘^C^.^ll. ^ 

5. Mahomed Rafique v. K. Emp., 43 C. L. J. 100. 

6. F. D. Bellew v. Parker, 7 p. W. 521. 



140 


CBIMINAIi iX)l7BT PBACTIOB 


[PT. II 


accused is asked to state whether he is guilty or he 
has any defence to make. {What amounfs to pleading 
guilty—read AJ.R. 1935 Cal. 681.) 

If the accused pleads guilty, the Magistrate records 
the plea and may, in his discretion, convict him there¬ 
on'. 

Statement of accused : how td be recorded.—The 
Court should record what the accused says. It is not 
eifough if the substance of the statf^ment is recorded. 
Unless the accused admits all the elements necessary 
to constitute the offence, be canifot be said to have 
pleaded guilty*. (See Part TU Oh. XVI) 

Enhancement of sentence : Previoue convlction.~- 
Previous conviction is to be proved after the accused 
is found guilty of the present charge. (See Pari IT, 
Ch. XVI). , 

Defence: Croea-examination 'of prosecution wit¬ 
ness.—If the accused refuses ''to plead or does not 
plead or claims to be tried, he is required to state (at 
the commencement of the next hearing of the case, 
or if the Magistrate, for reasons to be recorded in 
writing, so thinks fit forthwith), •whether he wishes to 
cross-examine any, and if so, which of the prosecu¬ 
tion witnesses whose evidence has been taken. 

Recalling Prosecution witness for cross-examina¬ 
tion.—Section 256 Cr> P. C. does not prohibit cross- 
examination before a c'harge is framed in a Warrant 
case^ it permits a farther cross-exarainatioi] expressly 

1. BeotioQ 256 <^r. P. C. 

2. Q. y. SayfauUeh. 25 W. R. 33. Bead—re: Maiadin A.I.B. 1931i 

Ovditiee. 



€h. VI ] 


TBIAL OP WAR^EKT CASES 


141 

/ 

directed to the case found and embodied in the 
charge*. * , 

If an accused person desires to recall and cross- 
examine the witnesses for the prosecution, the time 
fur him to express such desire is wheix the cha*rge is 
read over to him and he is cailed upon to make his 
defence^. After a *charge has been drawn up, the 
accused is entitled to have the witnesses for the 
prosecution re'CalJed for the purpose of croas-exatni' 
nation ; Section 256 of the Code oT Criminal Procedure 
gives the Magistrate'no discretion in the matter. 

After framing charge it i.s the duty of the Magis¬ 
trate to require the accused to state whether he 
wishes to cross-examine, and if so, which of the 
witnesses for the prosecution whose evidence ha% been 
taken. The fact that there ha& already, been some 
cross-examination before t^e charge has been drawn 
up, does not affect this privilege. It is only after the 
accused has entered uppn his defence that the Magisi 
trate is given a discretion to refuse such an applica¬ 
tion, on the ground that it is made for the purpose of 
vexation or delay dr fer defeating the ends of justice^. 

Re-summoniog of witnesses lor cross-examination : 
Costs.— The Magistrate is bound to re-summun the 
witnesses for cross-examination at the Government 
expense. After the charge was drawn up, the accused 
claimed the right to have the medical officer re-sum- 

1. Queen ^mprtea t. Sagai Samha, 21 Cal. 642. • 

2, FaisB Ali^. Saromdi, 7 Cal. 28^4 8homt;L. B. 142^5 Ind. 

Jur. 474»8 C. L. B. 325. le: Md. Hotain 8 Luck. 135 (193^). 

S. Zamunia r^Sam JaMat, 27 CaL 370*4 C> W. N. 460. 


4 
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moned for the purpose Of cross-examinatipn, the 
Magistrate refused to allow process except on pay¬ 
ment of fees fol* his attendance, and the Magistrate, 
in his explanation to thtf High Court, said that the 
accused had opportunity to cross-examine the witness 
immediately after his examination-in-chief was con¬ 
cluded but that he had declined to do so : It was held 
that under the terms of Section' 256 Cr. P. C. the 
accused was entitled to claim this as a matter of right 
and that Section 25? Cr.*P-C. did not apply to the 
present case*. 

Summoning of witnesses for the accused : Costs.— 
After entering upon his defence the accused may apply 
for summoning his witnesses. As stated above he 
may also apply for production of any witnesses for 
cross-examination. Tne Magistrate Is bound to grant 
the prayer unless it appears thaf the application has 
been made for the purpose of vexation or delay or for 

4 

defeating the ends of justice. t-If the accused had an 
opportunity, after the charge was framed, for cross- 
examining the witness, the Magistrate may^refuse 
to summon "such a witness for cross-examination 
unless the accused pays the necessary costs. 

Examination of a witness as a Court-witness : Right 
of aeensed to e^oss•examiDe.—During the trial of a 
case the accused obtained process for the attendance 
of a-witness. Before the witness appeared, the accused 
aslchd the Court .to countermand thp order for his 
attendance, but the Court refused to do so. When the 

Ziieaf 4 C.W.N. 351. 

, Re : jUU. RUnnin.<\.I.R. 7932 Oudh 29S. (5r«pm). - 
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Vitnesfi attended, the accuf^ed declined to examine 
him. He was thereupon examined by the ('ourt and 
upon the accused claiming the right to croRs-examine 
the witness, the Court refused to allow hinj to do so. 

i 

//i7t/, that under the circumstances the witness could 
nut ho regarded as a^witness for the defence, and that 
the accused sliould have been given an opportunity to 

i 

cross-examine him*. 

% 

Conviction or «acquUtal.—After taking evidence of 
both sides and on hearing the parties or their pleaders 
A Magistrate either acquits or convicts the accused, 
Discharge ot accused it the complainant is absent.— 
f'ffWl. If on any day fixed for the hearing of the case 
the complainant is absent and the offence can be law¬ 
fully compounded, or is not a cognizable offence, the 
Magistrate may at any time before thd charge has 
been framed, discliai^^ the accused.^ 

Where an order of discharge under Section 259 
of the Code of Criminal Procedure has been passed 
hy a Magistrate, .such an order will not preclude him 
from itroceeding with the case on fresh complaint. 
{Rend E. v- Momrji 59 Bom. 171). 

An order of discharge under Section 259 of the 
Code of Criminal Procedure is not an acquittal nor 
has it the effect of an acquittal under Section 403^. 


]. Mnhen^ro Nath Dtu Oupta v. 'Emperor, 29 Cal. 387. 

2. Roclion 259 Or. P. C. • 

3. Ghinnaihambi Mwiali y. Gitrunamij Oheiiy, 28 Klad. 

310»2 Weir32.)A. 2 0r.L.J.7.>3 vaADwarl-a Salb Mondul 
V. Beni 38 Col. 633 (F. B.) • 
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^NQUmV BEFORE COMMITMENT TO THE 

COURT OP SESSIQNS. 

Cases triable by the Courts of Sessions: Enquiry 
by 'Magistrate.—Any Presidency Magistrate, District 
Magistrate, Sub-dlvislonal Magistrate or Magistrate 
of the First Class may commit any person for 
trial to the Court of Sessions or High Court for any 
offence triable by such Court^. 

Enquiry—preliminary to commitment: taking of 
evidenoe.—The Magistrate shall take all such 
evidence as may be produced in support of the prose* 
oution or on behalf of the , accilsed or as may be 
called for by the Magistrate. 

i 

* Not^. Wlimt !■ eomiii«neem^iit 0I inquiry.'—Beafi Mohtwli^ 
(^a^ra Sing y. E., AJ.B. 1932 Lah. 103—*This is a case of an abs* 
• coading accused. * t 

Right of 'accused to oroBs>examine Prosecution 
witnesses.—An accused person has the right to cross- 
examine the witnesses for the prosecution after their 
examinMfoii sit* the judicial inquiry before the 
Magistrate, previous to commitment. 

Where depositions of witnesses for the prosecu¬ 
tion before the Magistrate, previous to oompiitment, 
were tdken* without any cross*examination by the 


1. ^SeMioa 300 or. P.a 
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Accuse^ being allowed, it was held that such deposi- 
tions were improperly treated as'evidence in the 
Sessions Court, as they had not been *‘duly taken'’ 
in the presence of the accused, within th^ meaning 
of Sec. 288 of the Code’. • 

Reserving of cross-examination by accused: dif¬ 
ference between warrant case and enquiry.—In a 

% 

warrant case, the accused can reserve his ri^ht 
to cross-examine* until the charges are framed, but 
under Section 208 of the (3ode of Criminal Procedure 
in an enquiry into* a case triable by the Court of 
Sessions the accused has no right to reserve cross- 
examination- He must exercise his right to cross- 
examine a prosecution witne.ss just after the close 
of the examination-in-chief of that witness. 

Where the Magistrate asked the accused persons 
to cross-examine eac|) witness before he left the 
box and they refused to cross-examine the witnesses 
but at the end of the examination of all the witnessed*, 
one of the accused wanted to cross-examine some 
of theiA and the Magistrate refused the prayer it 
was held that there bding no express provision of the 
law entitling the accused to reserve cross-examina¬ 
tion of all the witnesses the Magistrate committed 
no error of law®. ’ 

Iseqliig process for production of further evidence, -r 
A Magistrate can do this on the application of either 


1. Q, Emp. T. Sagtd Sambo Sajao, 21 Cak 642, 

2. (?. V< Aoman v. £'i>ny., 33C. W. N. 635 aod Sooiat ifioHf. 
X. 1 L, 6 PU. 329 (1923).. 

10. 
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the complainant or the accused. The accused asked 
. the Magistrate to summon certain witnesses for the 
defence: but Ihe Magistrate without summoning 
euch witnesse.s passed ‘an order committing the 
accused to the Court of Sessions; held that the 
Magistrate was bound to take all such evidence as 
the accused was prepared to produce before him, 
and that the order of commitment was bad in law^- 
Discharge of the accused : his examination by the 
Magistrate.—When tlie evidence has been taken, 
and the Magistrate has (if necessary) examined the 
accused'for the purpose of enabling him to explain 
any circun^tances appearing in the evidence against 
him, such Magistrate shall, if he finds that there are 
not sufficient grounds for committing the accused 
person for tn'ial, record his reasons and discharge 
him.® * , * 

Object of examining the accused.—The authority 
given to the Court to examine an accused does not 
contemplate the cross-examination of such accused, 
nor can the Court ‘endeavour by series of searching 
questions, to*force the accused td incriminate himself. 
The real object involved in the power given to the 
Court under Section 342 of the Code of Criminal 
Procedure is to* enable the Judge to ascertain, from 
time to time, from l^he accused (especially if he be 
utidefended) such explanation as he may desire to 

give'-re^rding any statement made by the jvitnesses, 

1. }Emp. v.^tt5to«jnad Hadi, 26 All. 177=1903 A. W. N. 215. 

2:1 Section 809 Or. C. 
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or at the cions of the case for^the prosecution, to 
elicit fro.n the accused how he propc^es to meet such 
portions of the ev^idsuce which, in the opinion of the 
Court, implicitjs tha accused in the comjnission of 
tha oifaiue wit i -vhich he stands Charged^, {See 
Part 11 C/i. Xlr'J). , 

Weighing of evidence by the Magistrate : commit¬ 
ment-— vViiau a p'osecition is started before^ a 
Maiistrata on chirgas orclusively triable by* a Court 
of Sassion. and tiure i-s *8oine evidence to support 
such c lar^as, it i-s not obligatory on the Magistrate 
(0 co.ninit the accused to the Court of Sessidns in all 
Cases ila should exercise his discretion add consider 
the facts an i dacida whether or not he should try the 
case himself^. 

• 

Framing of charge before eommitbaent.—When 
after taking evidence apd on an examination (if any) * 
of the aoc 1S3.I, tie tfigistrate is satisfied that .there 
are sufficient groundh for committing the accuse*d 
for trial, he is to frame a charge declaring the offence 
for whtch the accused has to be tried. 

Explaining the charge to the accused : copy to 
accused. —A.-i soon as t.ie charge has been framed, it 
has to ba read and explained to the accused, and a 
copy thereof shall, if he so requires, be given to him 
free of cost”. • 

Magistrate to call upon th^ accused to submit a list 
ot witnesses, ll> any. to be examined by him at the 

1. IIoMaein Bukak v. JUmp^ 6'Osl. 96^6 C! L. K. 529. ' 

2. K. Bmp. V- Hari Daa Miira, 37 C. L. J. 31. 

a. Beotion 21dCr. F! C. 

4 
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SeMlons trial.—The accuseH shall be required, after 
the charge is framed, to give orally or in writing, 
a hat of the persons (if any) whom he wishes to be 
summoned for giving evidence at his trial in the 
Sessions Court? The Magistrate may, in his discretion^ 
allow the accused to give in any further list of witnes¬ 
ses at a subsequent time* The Magistrate may also 
examine those witnesses and consider their evidence 

4 

along with other evidence and if the Magistrate be 
satisfied that there are hot sufficient grounds for 
commiting the accused, he may cancel the charge and 
discharge the accused’. The Magistrate is required 
to record his reasons m his order for commitment. 
A 'commitment order' may be quashed by the High 
Court in revision. 

Snmmoniifg ol witnesses for accused to depose for 
him in the Sessions Court.—'Thp 'Magistrate is bound 
to summon the witnesses for the defence after com- 
tnitment, but he has discretion'not to issue summons 
omany unnecessary witness unless the accused depo¬ 
sits costs’. • ' 

4 

Duty of Magistrate after comhiitment.—The Magis¬ 
trate has to send the charge, the record of the enquiry 
and any weapon or other thing which is to be produc¬ 
ed in evidence, to the Court of Session. The Magis¬ 
trate may also summon supplementary witnesses 
named by the accused af,ter commitment”. 


1. 8octtOD213Cr.^.C.uid Hd. Abflvt v. Baideo, 44 All. 57. 
9. Section (V. P. 0. 

3. * Sectioa 219 Cr. if. C. 



CHAPTER VIII 

TRIAL BY THE COUllT OF SESSION^ 

Sessions Case.—As stated beforer if the Magistrate 
after recording evidence and hearing the parties con¬ 
sider that a primn'facU’ case, triable exclusively by the 
Court uf Sessions, has been made out. he commits tfie 
case to the Sessions Court, for trial of the accused. 
This procedure has tto be followed if the accused is 
charged with more than one offence, any one pf which 
ia triable by the Court of Session. Fqr offences 
triable excliisiveb' by tl)© Court of Session —Sea 
Cr. P. C. Si-M’diila U. . 

Selection of Jurors and Asseseors.—Th^ Jurors and 
As.sessor.s are selected by the District Magistrate in 
consultation with the* District Judge and a list is 
published in the Loc^l Official Gazette. Any ong 
whose name appears in the preliminary list can apply, 
if he ^as sufficient grounds for^ doing so, to the 
Magistrate for exemption from liabil^y to serve 
as a juror or assessor'. A list of special jurors is 
also prepared in the districts in which the Local 
Government direct that the trial of «certaln offences, 
shall if the Judge so direct, be by a special Jury. 

In open Court the Sessions 'Judge draws by ballot 
the names^ of not less thaff double the number of 
jurors or'assessors required for the trial of a^case and 
the District Magistrate fs requested to summon th|,e 

1. Cbr ground* of exemption see Section*320 Cr. P. 0. * 
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jurors or assessors so selected to attend the C^urt on 
the date fixed for (rial of the case. A juror or assessor 
is liable to pay fine not exceeding Rs. 100 for non> 
attendance. The Court msy, ho^ever^ remit the fine if 
good cku.se be Ahown^. 

Sessions trial —When the Court is ready to take up 
the Sessions case and to commence the trial, the 
accused appears before the Court or is brought before 
the Court and the charge is read out, und explained to 
him and he is asked whether he pleads guilty to the 
charge or charges. The trial of the case commences 
when the charge is read out and the accused claims 
to be tried‘s. If the accused pleads guilty, the plea is 
recorded and he may be convicted thereon. It is, 
howevSr, open to the Court to refuse to accept the 
plea and enter into evidence^. Where the prisoner 
does not admit all the eIemQ;its df the charge he can 
not be said to plead guilty to the charge. In a murder 
oase, the Court generally does ^not accept the plea of 
guijty in as much as murder is a mixed question of 
fact and law and, the Court has to satisfy itself 
whether the accused understands what pleading 
guilty to the chaige means. An accused may admit 
that he struck the deceased without necessarily 
admitting that hi; committed the murder.; because the 


1. Sections 326, and 332 Ct.*l*. C. 

2. Q. JSf/tp. V. Ba$liatio, 15 Bom. 514. 

^ 3. r, £i^p., 13 C. W. N. 3.')2. 

Keiho Siiitf Y. £mf., 18 Cr. L. J. 742. 
Snip. V. Chtna^Patuehi, 23 Mad. Ul. 
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interdion or knowledge required for the offence may 
be wanting*. • 

If the plea of guilty of the accused* accepted and 
he is convicted, his trial ends and he may be examined 
as a witness against the other accused in thd case^. 

If the accused refuses to plead or does not plead 
or if he claims lo Ae tried, the Court has to proceed 
to choose jurors'or assessors, as the case maybe, 
and to try the ca^e. 

Trial by Jurors or Assessqrs.—The TiOcal Government 
may direct that certain offences in a district shall 
be triable by Jury and others by assossors. Similarly 
the Local Government may also direct that in certain 
districts the trial shall be with assessors only. 

If in a district the accused is tried for offences 
triable by Jury as well as f#r offences triable by 
assessors, tiie Sessians Court may cry the case with 
the help of jurors aud those very jurors may also 
be appointed to serve ^ assessors. ^ 

In a trial in the High Court the Jury shall consist 
of 9 parsons and in Moffusil Courts not less than 5 and 
not more than 9—'provided that where any person is 
charged with any offence punishable with death, the 
Jury shall consist of not less than 7 and if practicable 
9 persons. . 

Choosing Jurors.—The jurors are cho.sen by lot from 
the pers ons summoned to act as such, an d in case o f 

1. DoWt./; nip.,20A. T* J.32A. 

I.Amya. 19 Bom. L. R. X5G.* 

Queen v. Bhadu, 19 All. 119. 

2. Queen v. CfctMna, 23 Mad. 151. 

Queen ▼. Nirmal, 22 All. 445. 

Q. £inp. V. Aefiujoih, 4 Cal. 483 (F. B.). 
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a deficUncy in the number ^of jurors, the renjiaining 
jurors may be chqsdn from such other persons as may 
be present in €ourt.^ The object of choosing jurors 
by lot is to ensure strict impartiality in the selection. 
Irregularity i^ choosing the Jury affects the 
constitution of the Court and It cannot be cured by 
Section 537 Cr. P. C*. The manner of clioosing by 
ballot applies only to jurors attending in obedience 
to* summ,ons and not to persons phosen from the 
persons present in theCourt. {lie dt'/ineuct /—see Jfunii' 
V. A’. 60 Cal. 725.) 

When jurors have been cho.sen they select one 
of them to be their foreman. Then the jurors are 
sworn. When the trial is held with the aid of 
assessors two or more of them are chosen by the 
Judge from ,the persons summoned- If a juror or 
assessor fails to appear on a subsequent date of trial, 
the Jury or assessors are discharged and a fresh set 
o/ jurors or assessors are ohosep- 

Objection to selection of Jurors- '—As a juror is 

I 

chosen by lot, he appears and the accused is acked if 
he has any (Objection to be tiiod by the said juror. 
The accused may object to any particular juror on 
thu ground of partiality etc-, mentioned in Section 
278 Cr. P. C. and the Judge has to decide the objec* 
tiom If the objection is allowed, another juror is 
chosen by lot in bis place. A person who is deaf 

1. Supdl.andlt.L.A.v. jijh'Mutuhi^UjrR. 1932"TSinSt* 
mtnefifobkeiiM)^ 

2. V J^bboo, 8 Cal 739 ; Brajmdra Lai Sarkar v. K. J?., 

^ 7 a W. N 188. ' 

Read Mvlmnda t. IS., 61 Gal 90 and S, r. Azramontiit, 

^cwdcoT 
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or blind or is unable to' understand the language 
of the Court cannot act as a juTO«- at the time of 
trial. If the trial had begun with such a juror the 
accused has to he tried de 

Misconduct of a Juror : Discharge of Juror.- A Judge 
has to liuld an onriniry about the alleged misconduct 
and if the juror found guilty, he is discharged 
and a fre.sh trial i.s held with‘a now set of jurors^. 
The Jury may he»<lisrharged if tlie prisoner ^leconies 
incapable of remaining at Ike bar. 

Trial by countr)^nen of accused as Jurors or 
Assessors.—Cinder tlie new Section 284-A Ct. P. C. 
Indians and Europeans, in a trial with the aid of 
assessors, can claim to be tried with their own 
countrymen as usseshors. In a trial by Jury before 
the High Court or the Court of ^iossions,»of a Euro¬ 
pean or an Indian BriTis^h subject the majority of Jury 
shall, if such accused'person, before tho first person is 
called and accepted so*requireK, consist in the case* 
of a European British .subject, of persons who are 
Europeans or Americans and in thetjase of an Indian 
British subject, of Indihns'*. For joint or se'parate trial 
of European and Indian British subjects or Europeans 
and Americans see Section 285-A Cr. P. C. 

. meuning of'Kuropran'' —see (iuthrie y. PJ. i3 Pat. 177.) 
Commencement of trial: Opening of the case : 
Examination of witnessee-—.When the jurors or 

1. Queeitv*. VircUami, 19 Mad 375. 

2. Bahim Skaik t. £ntp., .50 Cal. 872. 

3. Section 275 Cr. P. C. and Section li of tho Criminal Lavr 
Amendment ^ct (XIT of 1923). 



l/j^i (CRIMINAL COURT PRACTICE { PT. II 

assessors have been cbosdn the Pubiic Fr 9 secutor 
opens the case stating briefly the facts and explaining 
the law relating to the offences with which the 
accused ^is charged. ITe then shortly states the 
evidence by which ho expects to prove the guilt of 
the accused, ^'ho Public Prosecutor then examines 
hie witnesses. He is hound ordinarily to call and 
examine all material witnesses sent up by the com- 
mitting Court. « 

Non^examination of prosecution witnesses by the 
Public Prosecutor : Inference—lA a trial before the 
Sessions Court the prosecution is bound to tender 
for cross-examination all witnesses sent up by the 
committing Magistrate. The Public Prosecutor is 
not bound to call witnesses who will not, in his 
opinion, spfeak the Irutli or support the points he 
desires to establish by their, evidence^, but in such 
circumstances he should explain to the Court, his 
reas’ons for doing so. In the CTse of Sagendra v. 
Emp , Newbould and Suhrawardy, JJ. pointed out 
that such witnesses as are examined befbre the 
committing'Magistrate but arS not examined in the 

a 

Sessions Court by the Crown shotild be tendered 

for cross-examination by the accused^. In the 

absence of any reasonable explanation or showing 

good grounds apparent on the face of the proceedings, 

• 

an inference unfavoura^ble to the prosecution may be 
drawn from the non*production of tbene witnesses’’- 

1. Emp. V. kalipr<taanna, 14 Cal 24>. 

• a. 38C. L.i‘203.»27C. W. N.aJO. 

3.^ (juftn V. TWfla ^ oihen^ 7 All 904. 
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Examination of witnesses not sent up by the 
committing Magistrate.—The prosecution cannot 
demand, as of right, to examine any* witness not 
summoned by the commitfing Magistrate^. But 
under Section 540 Cr. P. C., a Magistrate or a .Judge 
may summon and e^xainine any person us a Court 
witness, intimating the parties beforehand, so that 

a 

there may be proper crf)ss-examination“. By the 
second part of SecWon 540 Cr. P. C., the Court is bound 
to summon any witness if Itis evidence appears to be 
essential to the iust decision of tlie case. 

Statement of the accused to be tendered.—A-fter the 
witnesse.H for the prosecution are examined-in-chief 
and cross-examined and re-examined the Public 
Prosecutor has to tender the examination 6f the 
accused recorded hy or before the committing Magis¬ 
trate and this is read a.s«evklence in the case^. 

Tendering of deposition of a witness taken before 
the Committing Magi8tra^e.—The evidence of a witness,* 
duly recorded by the committing Magistrate in the 
presence of the accused, may be treated by the Judge 
as an evidence in the cfase, when the witfiess in the 
Court of Session gives a version different from what 
he said in the preliminary enquiry*. A defence lawyer 
is not entitled to refer to the evidence of a witness 
before the committing Magistrate unless the atten* 


1 . 

2 . 

3. 

4. 


Queen (?. IF. Jfaijfield, U Afl. 212. 
VdhSRam, L I. R. I92fl Uh. 120=10Tjih. 790. 
Section 287 Cr. P-C. • • 


Emp, ▼. Mulu^ 2 All. 646. Eead Puran ▼. 


liajaram 19115 A L. J. 668* 



Lab. 765.. 


4 
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tion of the witness is draifn to the alleged eentradic* 
tion and the witness is given an opportunity of ex¬ 
plaining the stfrae^ 

When the accused *Bhonld be asked to adduce 
evtdehee.—After the prosecution evidence is closed, 

the Court records the statement of the accused and 

• 

the accused is asked whether he likes to adduce 
evidence. If the accused like to adduce evidence he 
is allowed to do so. If he says that he does nut, 
the Public Prosecutor sums up the case. 

Defence.—Where the accused prefers to adduce 
evidence, his pleader opens the case stating the facts 
and the law on which he intends to rely and comment¬ 
ing on the prosecution evidence. He then begins 
the examination of his witnesses, and after their cross- 
examinatioifand re'examination, sums up his case. 
The accused may examine awitnesseK named by him 
before the committing Magistrate or witnesses who 
are present in the Court. Butfhe has no right to sum¬ 
mon or examine any new witness at this stage. But 
the Judge has aminherent power, as stated before, to 
summon or" examine any ma\erial witness, giving 
notice before-hand, to the parties. 

What is meant by adducing evidence by the accused: 
right of reply.—The giving of any documentary 
evidence, by an acc^used person during the cross- 
examination of a witness for the prosecution’ and 

— - ' —;-e-— 

1. Z^warJRoAoman, 31 Gal. 142, followed by the Fatna 

High Court in the ease Of Laekmi Lai v. Smp., A. I. B. 1932, Pat. 40. 

* 2. Smp. v.<wfCal* iVcManna Dot, 14 Cal. 245, Jadgment of 

'^Trevelyaa 3 . 
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before tl^e accused is asked if he means to adduce- 
evidence, does not amount to adducins'evidence by the 
accused and does not give a right of repfy to the prose¬ 
cution. A different view was,* however, taken by the 
Allahabad High Court in the case of ’Einp- v. 'Hay- 
field^ before clause (c) was added to section 292 Cr. P.C. 

Reply by the prosecutioD. —If the accused does not 
adduce evidence, the Public Prosecutor sums up the 
case and the defenrje lawyer then addresses the Jury. 
But if the defence examines>witnesses and then sums 
up the case, the Public Prosecutor has a right of 
reply. In this connection it is worth noting that 
putting in of depositions of prosecution witnesses 
before the committing Magistrate, does not amount to 
adducing evidence by the accused (Vide Judgme*nt of 
Geidt, J., in the case of Emp. v. Robert Slewarty. The 
Jury or the assessor^ ^m^y inspect the place of 
occurrence or any other material place if they like to 
do so and the Court arranges for it. 

Chaise to the Jury.—When the case for the defence 
and the Public Prosecutor’s reply are concluded 
the Court proceeds io charge the Jury, by framing up 
the evidence for the prosecution and the defence and 
laying down the law by which the Jury are to be 
guided. If the Court considers th&t there is no 
evidence against the accused, the Court should direct 
the Jury to return a verdict of not guilty. This the 

1. 14 All. 212. Bead in this cooneetion Kundun Singh v. E., A. J,. 

R. 1931 Lab. 534 {where no oral eoidenee adduced). 

2. 31 Cal. 105 a, 
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Judge cannot do if there ie some evidence, ^good or 
bad, against the* a'ccused^. 

How to chafrge the Jury.—The Jury are responsible 

for the verdict and are sole judges of facts; it is 

to bd remembered that the Judge's charnels not only 

for the purpose of stating the law and explaining it to 

the Jury but also for helping them to come to correct 

findings of facts. It is the duty of 'the Judge to advise 

t'be Jury as to the logical bearing ,pf the evidence on 

the questions to be decided by them. He ought to do 

this to minimise the chances of error on the part of the 

-Jury* -This is a privilege granted to the Judges and a 

duty cast upon them. The principal points should be 

clearly put to the jurors and it should appear from the 

Judge’s charge that he did so’. The forms and contents 

of the charge will vafy according to the circumstances 

of the individual cases ai)d whh the nature of the 

evidence. The Judge has to deal with the mode in 
# 

- which the case for the prosecvtion and the case for the 
defence are conducted. Generally speaking, it is usual 
to begin a charge ^—setting out the offence or 'offences 
with which the prisoner is changed and explaining the 
law relating to such offence or offences. Then the case 
for the prosecution and the case for the defence may 
be referred to and such comments need be made on 
the evidence adduced on either side, as the Judge 
may think desirable or useful’. Care should be taken 


1; ▼. Oreedharg lianjee, 7 W. R. 39. ‘ 

2.‘ Aifiruddi y, Km>j Emp., 23 C. W. N. 833. 

. (Judg||ent of Cbaadhori J. p 840). 
iSamecMe^Judsmeotpf RiohardMn J. 
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to place^the defence set up,’fairly beforj the Jury and 
to ensure that the Jury appreciate "the Lshhu or issuen 
to be decidedly them. The charge shofild include the 
usual u)o.rning as to the duty* of the Jury to the pro- 
. secution on the one hand and to the prisoner oh the 
other. The Judge should address the Jury in a manner, 
simple and direct, l^se of expressions assuming the 
guilt of the accused and of slander and colloquial 
phrases and of thernterrogative method in changing the 


Jury has been condemned hy Tennun, J., in the case 
of Amiruddin v. King &’/«/>.' If the Judge does not 
know the Court language he can take assistance of 
his officers in explaining the charge^. If possible, the 
Judge should charge the Jury in the vernacular which 
the Jury understand, lie must explain the law to the 
Jury in a popular language and make tliem under* 
stand the essentials tff th,e offence with which the 
accused is charged. It is the duty of the Jury to accept 
the law as laid down by»the Judge without any extra¬ 
neous aid. If the Jury is unable to understand the i^w 
fully and clearly, it is the duty of the Judge to explain 
them afresh. The' Judge should not hemd over any 
legal treatise to the Jury for finding out the law’*. 
The Judge should warn the Jury in the beginning of 
the charge that they are the sole judges of facts and 
are not bound by the opinion of the Judge, If any, 
expressed* It is not enough for the Judge, in sum* 
mii^ up , the^ evidence, fo merely read it out 
L 22 C. W. N. ‘iii ' ~ 



23 C. W. N. 833. <$upra) ' ■ 

The SuperitUendeni <6 Renumbraneer of Legal Affairi, (Assam) 
T. ff. (X 30 0. W. N. m ' 
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to the Jury. It is incumbent upon him to .analyse- 
the evidence to present befor^ the Jury» 

such points ^ as legitimately arise in favour of 
the accused*. The Jurors are ordinarily laymen and 
are hot used to weigh evidence; the Judge 
.should, therefore, help them so that they may 
be in a position to take the right view of the case. 
The Judge cannot possibly state every item of 
the evidence, but he should give a summary of 
the important points in the evidence and also state 
what legal inferences can be draflrn from the evidence 
either for or against the accused. The Judge is 
bound to place all the points in favour of the accused, 
before the Jury. The Judge may say that it would be 
unsafd to accept any particular evidence stating that it 
is open to the Jury either to accept or reject it*. The 
Jury may be told that they need ^ot bother themselves 
with the minor discrepancies in the evidence ; but if 
•there a-re material discrepancrds in the evidence, the 
Judge is bound to point them out. If he fails to do 

so, the c/iarffe will be bad for misdirection*. 'Where 

♦ 

the trial is el prolonged one, the Judge should read 
over the depositions of the important witnesses to the 
Jury. No rulings or authorities should be cited to the 
Jury nor should'they be asked to differentiate or form 
any .opinion whatever,on any authority* as such pro« 

1. ISmp. T. Bdjab Aii, 81 W. N. 881. 

2. Samfuddin j. mp., 32 C. W. N. 616. 

3. \Snaiteih JSmp., 42 All. 206. 

4. Mekar Sir^j.X., 160. W. N. 46 (Judgment of Bolrnuomt ond 
Sharuf^ JJ.) 
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cedure confuses the mind of the Jury and might cons¬ 
titute misdirection^. ‘ , 

Explanatlo1& of Law: Duty of the Judge.—The 
Judge is to decide ail questions arising in the course 
of the trial and especially all questions ^elatitig to the 
relevancy of facts so as to prevent the production of 
inadmissible evidence. He may, while summing up, 
express his opinion upon an; question of fact. The 
Judge shall, however, as. much as po.ssible^ refraih 
from expressing his opinion, on facts in strong terms^. 
After giving clear warning that the Jury is at liberty 
either to accept or reject his expression of opinion, 
the Judge can, in a mild way, indicate his view on the 
facts. Tn the case of Nuf/fiidraiuith v. Kiufi Ernp.*, 
their lordships remarked that the charqe which does 
not indicate the opinion of the \Judge amounts to a 

most colourless diretjtion. It is the duty of the 

^ • 

Judge to explain to the Jury, the distinction between 
murder and culpable homicide and to tell them under- 
what view of the facts the prisoner ought to be co.n- 
victed of murder or culpable hgmicide or to be 
acquitted^. The Jddge is to explain to tlve Jury the 
legal construction to be put upon a document^. 
Omission to explain the law as to confessions in clear 
terras is misdirection. It is for the Judge to admit 


1 . 

2 . 

3. 

4. 


Miker Sardar v. King Entp., 16H3. W. N. 46. 
BhanM tlhandra, 1 W. R. pp. 2 (Cr). * 


34 C. W. N. 164 ; Madan Tilakdar v. Etnp., 41C. W. N. 508. 
Section 299 Cr. P. C., IlloBtration A. 

Quern V. Seiul Chaadra BagehiJi W. S. 69. 
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in evidence, the confession^ of an accused, a^nd it is 
for the Jury to decide what weight should be attach- 
led to such cohfessions and whether they are true or 
folse*. They may also decide about the voluntariness of 
the confessions for coming to their conclusions. The 
Judge has to say in his charge, that the confession of 
an accused is very weak evidence against the co¬ 
accused and that it requires careful scrutiny and 
corroboration^. He ought to tell J:he Jury whether 
there is evidence that does corroborate the evidence 
of the approver so far as the conTplicity of the accused 
in the 'Crime is concerned, and he should draw the 
attention of the Jury to that evidence. He is to warn 
the Jury that it is unsafe to act on the evidence of 
an aflprover unless it is corroborated in material 
particulars.* It is tHe function of the Jury either to 
accept or reject the evidpneye *as to corroboration^. 

In a charge of rioting, the Judge should explain to 

% 

' the Jury, the common object of the unlawful assembly, 
otherwise the charge may be bad for non-direction*. 
The weight to be attached to retracted confessions 
should be ‘clearly explained to the Jury® . He is to 
tell the Jury, in a case where the prisoner takes the 
defence of causing hurt in the exercise of the right 


1. Kihro Mondal v. King ^np., 33 C. W. N. 1112. 

Emp, V. KesAorj, 10 Cr.*L. J. 65. ^ , 

2. ■ V. Bamdyal, 21 W. R. 47. 

B. BebaH Mokon Y. King Emp.. 0. W. N. 945. 
4. v. £mp., 4 C. W. N. 196. 

S’. JMui Qoni V. King Btnp., ^ Csl. 181. 
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of privaJ:B defence, that it is for the prisoner to prove 
his plea^. * , 

If the prosecution withheld important witnesses 
the Judge is to tell the Jury that they can draw an 
inference that if those witnesses had been'examined 
they would not have supported the prosecution case'. 
In a case whore tiiere are more than one accused, {e. ij. 
in cases of dacoity, or rioting or conspiracy), it is 
misdirection not ,to invite the attention ofJilje Jury 
to the evidence against each prisoner. The Judge 
is to direct the Jury to consider the statement made 
by each accused with reference to the charge' against 
him'’. All tlie circumstances in favour of the accused 
must be clearly set fortli in the charm'. this is not 
done it amounts to serious misdirectionThe‘Judge 
should place before the Jury, t^e important evidence 
in favour of tlie defence., In a case, where there are 
several accused and the defence is different, the 
Judge is to tell the Jury that they should consider 
the case of each acensed individually^. 

The» Judge must say at the outset, in his charge. 
that the accused‘must be presumed to*be innocent 
till the prosecution rebuts the presumption and 
establishes by reliable evidence, the guilt of the 

1. V. Atny 20 Cr. L. J. 6(51. 

2. Md. Yunus r. Jimp,, 50 Cal. 318. * 

Taja Ali v. Emp., 7 Pat. 50. 

3. Hetmitla t . Etnp., 47 Cal. 46. 

4. .&np T. Foitra., 40 Bom. 220. 

Rakamat Ali v. Kmp., 4 C. W. N. 196. 

5. Khijiruddin t. 53 (}al. 372.^27^0. L. J.266. 
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accused. The Judge must? also say that in the case 
of reasonable d^ubt as to whether the accused is 
guilty or not, the accused should be given the benefit 
of the doubt and acquitted. 

All no'n-dir^ctions are not misdirections ; but non> 
directions on serious points may amount to misdirec¬ 
tions. A misdirection, unless i^ occasions a failure 
of justice, does not justify a reversal of the verdict 
of the Jujy*. If the verdict be correct it is not distur¬ 
bed by the High Court even if there be misdirection*. 

Retirement of the Jury and the verdict.—After the 
Judge h.a8 finished the r/mre/r, the Jury will retire to 
consider their verdict. No outsider can hold any 
communication with the Jury before the verdict is 
returned. When the Jury return, the foreman of the 
Jury informs the Judge of their verdict or the verdict 
of the lAajority. The Jury has a right to convict 
the accused for a lesser offence even though there 
was no charge for the same*.^ The Judge should ask 
the. Jury about their verdict, unanimous or of majority, 
against each accusfd on each count of charge^. The 
Judge may vecharge the Jurytif the Jury did not 
clearly understand the exposition of law by the 
Judge^. There can be no valid verdict if the Jury 
do not understand the nature of the offence, the 

1. J^gal Remembranetr v. Siyam'Sunder, 26 C. W. N, 558. 

2. ^T»p. r. Naimaddin, 22 C. W. N. 572. 

3. PaiiUcadan v. Xmp., 26 Mad. 243. * ■ 

4. SktraitKhan r. Ernp., 50 Cal. 058. 

'.5. In Be PolaneeafeBon, 12 Cr. L. J. 124. 

Hamid ilR T. Em^., 57 Cal. 61. 
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accused is charged with.* The Judge may ask the 
Jury such questions as are necessary to ascertain 
what their verdict is*. The questions put and answers 
given ^ave to be faithfully recorded by ^he Judge. 
The Judge, however, has no right to question the 
Jury, demanding their reasons for the verdict^. 

Amending of verdict.—Where, by accident or 
mistake, wrong verdict is delivered, the jury may 
before or imniedii>tely after it is recorded, amend the 
verdict and it shall stand a^ ultimately amended^. 

Duty of the Judge*after verdict.—If the Judge does 
not think it necessary to expres.s disagreement with 
the verdict of the jurors or of tlie majority of them 
the Judge shall give judgment accordingly- If the 
accused is acquitted, the Judge shall record a judg¬ 
ment of acquittal. If the accused is cdnvicted, the 
Judge shall pass senteqceon the accused according to 
law. If the Judge disagree with the verdict of the 
jurors or of the majorify of jurors and is clearly of 
opiuion that it is necessary, for the ends of justice, 
to refe( the case to the High Court, he can do it 
under Section 307 Cr-T*. G. The simple fact that the 
Judge entertains a different view will not make it 
obligatory on him to make a reference unless 
the verdict is manifestly wrong*. The High Court 

1. Beetion 303 Cr. P. 0. 

2. King j. Derajtulla, 34 (?. W. N. 283. 

Arunaehella v. Emp., 13 Cr. L. J. 586 Mad. 

3. Section 304 Cr. P- 0. 

4. Emp. 7 . SKOrnamayee, 41 Col. 

Emp. V. Kondiba,^ Bom. 4I2t 
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will not ordinarily interfere unless the verdict is 
unreasonable and perverse^. 

Retrial of accused after discharge of Jury.—When¬ 
ever the jury is discharged, the accused is.kept in 
custody and he is subsequently tried by another 
jury^ 

Judgment in the case of trial by assessors.—After 
the evidence is closed, the Court sums up the evidence 
for the frrosecution and the defence ‘and requires each 
assessor to state his opinioh orally on all the charges 
on which the accused has been tried* The Judge 
records the opinion of the assessors and then delivers 
the judgment. The Judge is not bound to conform 
to the opinion of the asses.sors. If the Judge finds the 
accused guilty, (even against the opinion of the asses¬ 
sors), he passes a sentence according to law. 


. CHAPTER IX. 

% 

ADJOURNMENT AND COMPOUNDING OF OFFENCES. 

Adloumment of a ease.—If on account of the 
absence of a withess or any other reasonable cause, it 
becomes necessary to postpone the commencement 
of, or adjourn any enquiry or trial, the Court can do 
so and remand the.accu8ed (for a terip not exceeding 

, 1. Bmp. V. DktAtum*, U Cal. 53. £>np. t. I’ntmalal, 46 AU 266. 

Q. E. V. iPoda, 15 Booi. -J’)2. 

2.' Section 308 Cr. P*. C. 
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up 

15 days a time) or enlarge him on bail. The Court 
can also pass orders as to adjournment costs. If 
sufficient evidence is available againtst the accused 
-and if jt appears that furthbr evidence can be had 
by remanding, the proper course is to remand the 
accused^ 

Whether a Criminal case can be adjourned pending 
decision of a Civil suit regarding the same subject- 
matter.—There is«no hard and fast rule as to where 
or whether criminal proceedings should be stayed 
pending the determination of a civil suit. Each case 
must be decided on its own merits. One-test in 
whether the prosecution is public or private. Where 
it is public, the Court, as a rule, would not stay 
criminal proceedings. Where it is private, 'there 

would not be same reluctance to*interfere^ The mere 

# 

fact that some or ail o*t (hetmatters, material in issue 
in one case are the same as those in the other, cannot 
by itself be reason for iftaying the criminal proceed-- 
ings*. If the object of the criminal proceedings jie 
in reality to prejudice the trial Hn a civil suit or 
to coerce the accused to a compromise, the Criminal 
Court should, as a rule, postpone the criminal caso^. 

Compounding of offences.—-Section 345 Cr. C. 
lays down the law on the subject. Tlie section being 
very important is quoted below 

• 1. Section^314 Cr. P. C. JVafj?nrf/%t v. Aw/)., .‘16 Cul. UU». 

2. Qop(tl Chanitra v. King C. W. X. 1K59. . 

3. Subramanian Cbetli, 2 Weir 415. . , 

See Anna Agyar v. Kmp., 30 Had. 226. 6 Cr. J. 131 
Jahangir t. :i0 Bom. B. 062. 
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<1) CompoandiDg offences.—The offences«punish* 
Able under the*sections of the Indian Penal Code 
specified in tfie first two columns of the table next 
following may bo compounded by the persons men¬ 
tioned in the third column of that table :— 


C Offence. 


Uttering words etc. with deh* 
berate intent to wound religtoue 
feelings ot any person. 

Caiibini! hurt. 

Wron|»fully ri^traming or 
oonAoing any peiHoii. 

Assault or use ot cnmuial 


I’^rsons by ^vhonl 
u ^ I ofIem*e mav be 

IJptcSSl' -I- 

'iilh Tho poison wliose re* 

* ligions feelings arc in* 

* tended U) be wounded. 

The porboii to whom 
I the hurt is f'auscd. 

, 311,34:; The peV’ian rcstrai n od 
I or eon lined. 

i The pei son asvtulicd 

I * or to wliom criminal 

^ j force is used 

37 i The person (*om|>e]led 

^ ' to labour. 

126,437 The person to whom 

« the loss or daniago is 

caiisuL 

117/ Tile iKTson in posse* 

4 IS} ssion of the* property 

I trespabsed upon. 

lSA4Dl,4^ri The person with whom 
I thj offender baa con* 

truf'ted. 

J97j The husband of the 

! c married woma^. 


333331 

311,343 


}U3n.T>i 


UiiUt>(iil compulMiry iaboui. 37) 


Mischief, when the only loss 
•or damage is loss or dtvTtni^e to a 
prirate person. 

Criminal trespass. 

Mouse trespass. • 

Criminal hreneh of eon truest of 
aeivioe. 

Adultery i 

Enticing or taking awny or 
detaining with crimuial intent, 
a marries woman. * 

Defamation. t 

Printing or engiaviirf^ matter, 
knowing it to be defamatory. 

Sale of pfinted j>t enginTed 
•ubstMce containing defama* 
tory matter, tm^riog it to con* . 
tain flfcb matrsr. « 


120,437 


( 

I 4985 


! 500 


50] 

ooaj 


The peiBon defamed. 
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• 

Offence. 

•Scettons of^ 
' Indian 
'Penal Code] 
applicable. 

• 

Pcjsonfl by whom offence 
may be conii)OUiiiU^. 

A 

Insult intcndo<l to ];rovoke a 

304 

The person insulted. 

l)reach of the peace. ^ 

1 


Criminal intimidatiOTi. exeept 


The person intimidated. 


H'hcn the ofTeni'e is punUliablc 

with imprison men t for 7 years. , * 

At*t<'anse<i by makiiiK a per« • i The person a^raiust 

son bcliuva that he will an whom the nifeiicc 

object of divine displeasure. i w'as committed. 


(2) The offences pani:^hable under the sections of 
the Indian Penat ('ode specified in the firet two 
columns of the table nett following may, w'lth the 
permission of the Court before Vhich any prosecution 
for such offence is *p^nd4ng, be compounded by the 
persons mentioned in the third column of that 


table :— . 


• 

# 

Offence* « 

• 

Heclions of 
Indian 
Penal Code 
applicable. 

1 . * 

. Persons by whom 

offenne mav be 
rdinpounded. 

Voluntarily causinjc hurt by 
dangerous weapons or means. 

324 

1 

The person to whom 
hurt is caused. 

Voluntarily causing grievous 
hurt 

325 1 

Ditto 

K 

1 

Voluntarily causing grievous 
burton grave^and sudden pro- 
vocation. • * 

235 , 

4 

i 

, Ditto 

# 

% 

Causing hurt by doing an act 
'80 rashly and negligently aa to 
endanger human life or the 

337 

• . Ditto 

personal safetv of others.* 1 

f 
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Cnufing grievous hurt by do¬ 
ing on act so rashly and iicgli* 
mitty as to endanger human 
lifo or the puraoual Nifcty of 

others. 

# 

Wrongfully c'oniining a })or* 
son for Uirec days or more. 

Wrongfully confining a per* 
son in 6e<.'ret. 

Assault or criminal force in 
attempting wrongfully 
a person. 

Dishonest mifiappropriati 9 ;ii of 
property. ' 


Hoctions ot 
Indian 
PouaHVlc 
applicable. 


XW 


Persons by whom 
offence may be 
t*oropoundo<l. 






punls|tible with im 




:h;3 


:Mr> 


Tsl 


403 


417 

418 

t 


• Tlic perKon to h hoiix 
' hurt ]s cunseil. 


Cheating 

Cheating a person whoso in¬ 
terest the ofiendcr was bounds 
by law or by legal contract, to 
protect. 

I 

Cheating by personatjon, 41U | 

Cheating and dishonestly in- 42ti 

duoiog delivery of property or 
tbo making alteration or dee- 
traction of a valuable security. 

^Mischief by injury, to work ot 4.V) 
irrigation by wrongfully divert¬ 
ing water when the only loss 
dama^ caused is loss or damage 
to a privatc.pcrson« * 

House trespofls t6 cofbmit an 451 


' The person eonfineil. 


Ditto 


The })e 1*0011 assaulted 
or to whom the force 
was used. 

TJie owner of th«‘ pro- 
I»erty misuppropriutod. 

The person cheated. 

Ditto 


Ditto 

The person cheater L 


The person to whom* 
the loss or daroi^e is 
caused. 


The nersoii in posse¬ 
ssion or the bouse tres¬ 
passed upon. 
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T 


OffeiK'c. 


%So<;tion 6 of 

Tiitiiaii 

PcnalCoclc 

applicable. 


Peraoua by whora 
tjfrenco may )>e 
compouiKicd, 


TTsiiig a fftUe trutlc or pro¬ 
perty mark. « 


Oounterfciiini: a tnulc or pro- : 
]icrty mark uacil hy ui\f>tUcr. ! 


Knowingly Helling, or ih:poh* 
nig or ]X)sH 08 Hing for sale or for 
trade or man nfuetu ring pur pn»e, 
goods i7)arke<l with a <*ounter{cit 
trade or pmperty mark. 


482 





Marrying agiiiii during the 
lifetime of a liunbund or wife. 



% 


The pornon to whom 
loss or injury is (*au 8 cd 

j hy such UHC. 

I 

4 

] The person wliosc 
trade or propprty malk 
\» roil liter felted. 

Ditto 


^ The husbuJul or wife 
^ of the person H 4 /maiTy- 

i . 


Uttering words or souniN or , 
making gestnn^ or exhibitihg ^ 
any object intending to insult ' 
the modesty of a woman or ip- 
trudiiig u{>on the privacy of a 
woman. 




'rhe woman whom it 
is intended to insult or 
whose pri?ai*y U intru¬ 
ded upon. 


(3) Whon any offence is compoundable under this 
section, the abetment of such offence or an attempt 
to commit such offence (when such attempt is itself 
an offence) may be compounded in like manner* 

(4) When the person who would otherwise be com¬ 
petent to compound an offence under this section is 
under the age bf 18 years or is arf idiot or. lunatic* 
any person competent to contract on his behalf 
may, with the permission of the Court, compound 
such offence. 
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(5) When the accused has been committed for 

trial or when lie has been convicted and an appeal 
is pending, no composition for the offence shall be 
allowed without tile leave of the Court to which he 
is committed,*or as the case may be, before which the 
appeal is to be heard. < 

(S-A) A High Court acting in the exercise of its 
ppwers of revision under Section 439 may allow any 
person to compound any offence which he is compe¬ 
tent to compound under this section- 

(6) The composition of an offence under this section 
shall have the effect of an acquittal of the accused 
with whom the offence has been compounded. 

^7)^No offence shall be compounded except as pro* 
vided by this section-^ 

f 

From the above ii will bo foni^d that no unlcr from the 
Court ia necessary lor compouudiif^ the oirem^cs mentioned In the 
6 ub*BCction (I)'* An odViiec can be compoimdc«l only by the person 

a 

Mentioned in column 3 nnd by no hotly else. A csise which can be 
legally compounded can be compromised oven though setd up by 
JPoliee*. The compromise petition, after it is filed, cannot^ he with- 
drawn”. Aftc^ enactment of sub-seetipii Tv A {hy Act XVTII of 
1823) a case may be compounded even on revision. A case can be 
oomponnded before judgment is pronounced ^ In respect of offences 
mentioned in sub-section 2, a case cannot be compounded without 
the Court’s 8anctioTf^ The ao<msed is acquitted if the cose is legally 
compounded.] 


Makotnad Kani Pattanif 31) Mad« 840. , 

2. V. Nowabjan, 10 Gal. 551. 

3. MohAmad Ifoni t. Astfons, 38 Mad. 046. 

4. Aifam ?. Smp.^ 45 Cal. 816. 

5. '. KuppiUicamif 41 Uhd. 68i. 
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PROCEDURE WHERE ACCUSED DOES NOT 
UNDERSTAND THE PROCEEDINGS. 

If the accu^ied, though not insane, cannot follow 
tlie proceeding.*:, Ihe proceedings relating to the 
inquiry or trial ara submitted to the High Court with 
a report for necessary order^*. In the case of Qtiei'u 
Enipr£n:i'i. ftie accused was deaf and dumb 

and was unable to understand tlie proceedings 
or to plead to the charge, it was held that the 
High Court miglit treat the proceedings before 
the sub-ordinate Court as amounting to sufficient 
trial and sentence the accused. In 'this case, 
however, their lordships gave the accused, a further 
opportunity to be heard, and ordered the Magistrate 
to proceed accordingly. ' 


1. Section 341 Cr. P. 0, 

2. 22 W. R. 35. , 



CHAPTER XI. 

OFPENOES RELATING TO THE ADMINISTRATION OF 

JUSTICE : CONTEMPT OF COURT. 

Proceedings in case of offences*affecting the adminis¬ 
tration of justice.—‘‘(1) When any Civil, Revenue 
or. Criminal Court in, whether oij application made 
to it in this behalf or otherwise, of opinion that 
it is expedient in the interests of ju.stice that an 
enquiry should be made into the offence referred 
to in Section 19.>, Snb-Section (1) Clause (h) or 
Clause (c), 

which appears to have been committed in or in 
relation to’ a proceeding in that Court, such Court 
may, after such preliminary inquiry, if any, as it 
thinks necessary, record a finding to that effect 
and make a complaint thereof in writing, signed 
by the Presiding officer of the Court, and shall for¬ 
ward the same to a Magistrate of the Fii>8t Class 
having juiHsdiction, and may take sufficient security 
for the appearance of the accused before such 
Magistrate, or if the alleged offence is non-bailable 
may, if it thinks necessary so to do, send the accu¬ 
sed in custody to such Magistrate, and may bind over 
any person to appear and give evidence before such 
Magistrate; , 

. • * 

Providdd tha(, where the Court making the com* 

plaint is a High Court, the complaint may be signed by 
Buefa office; of the Coutt as the Court piay appoint. 
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For, the purposes of this sub-section, a Presidency 

9 

Magistrate shall be deemed to be* a Magistrate of 
the First Class. 

(2) Such Magistrate shall thereupon proceed 

• • 

according to law, and a.s if upon complaint made, 
iiiulev Section 200. 

(31 Where it is brought to the notice' of sucli 
Magistrate, or any other Magistrate to whom the 
case may have been transferred, that an appeal is 
pending against the decision arrived at the judical 
proceeding out of Which the matter has arisen, ho 
may. if lie tliinks fit, at any .stage, adjourn the 
hearing of tlie case until such appeal is decided^’* 

Who can order prosecution.—in some old cases it 
was held that only the Judge who tried th‘e case 
out of which the proceeding *aro.se {nud not /ns sue- 
cessor-in-office) could*cpmplain ; but after the amend¬ 
ment of the section the power is conferred on the 
Court and not on any iwrticular incumbent. • 

Delay.—Proceedings under this section shoulcLbe 
taken awithout unreasonable dela,y, but reasonable 
delay is excusable*. • • 

What the Court is to find?—The Court need not 
come to any finding regarding the guilt of the person. 
If a prima facie case appear to havd been made out, 
that will be enough®. 

Notice.—Notice of the preliminary enquiry may 
not be givpn* the person agayist whom the pro- 

1. Section 476 Gr. P. C. 2. Beyt/ ▼. .8., l-t4 Cal. 551. 

3. Chaniari Singh ▼. Proaeeutor, 4 Pat. 184. 

4. Bctt Ruturbai r. Vanamali Dot, 49 L!bm. 7iU. * 
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cee^^ings are drawn up. Tbe enquiry may bf even 
ex parte ; but generally an opportunity is given to the 
person to show Cause. (Durpa v. Bepiu, 1.5 O.W.N. 691). 

Nature ol enquiry.—The preliminary enquiry need 
not be an exhaustive one. It need be nf a summary 
nature^. 

Evidence.—In the preliminary^ enquiry the Court 
can take evidence on oath^. The evidence need 
nol he taken exlrn-io. hut only memorandum of oral 
evidence need be taken’. . 

Where enquiry as to tacts necessary.—Where the 
evidence-on the record is enough to satisfy the 
Judge, lie need not take further evidence in the 
enquiry, but where there is no such evidence an 
investigation into tlie allegation is necessary, e. </., 
where a pereon repofts obstruction to the execution 
of a process and the like; byt*evenin sucli a case 
(‘X parte evidence r-y., of the process-server etc. may 
be deemed sufficient*. In a • case under Section 
174 J. P. C., where service of summons is denied, the 
Court should take, evidence and allow cross-exami¬ 
nation of the witnesses’. Whare’a complaint is 
dismissed after examination of the complainant and 
on looking at the Police report, the Court should- 
hold ft prelirainat-y enquiry and allow an opportunity 


1. Biuban Okandra v. 0. W. N. 828aa8 Cr, L. J. 783. 

3. UbduHah v. Smp^'37 Oal. 52 ' ‘ 

3. Bmp\. Jogendranaik, 42 Cal. 240. 
i. Jldai-kamf^ v. Sar<ij*»dra, 47 Cal. 741. 

5 . --Lokpal T. JBmp., 10 A. L. I. R. 56 . • , 
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to the (Complainant of proving the truth and bonnfidea 
of the complaint*. , 

Discretion ot the Court in making the complaint.— 
'ft is absolutely discretionary with the Court to 
make u complaint or not''* as the responsibility of 
the prosecution rest.s entirely with tlie Court. 

Complaint by Court.—The Court makes a complaint 
by forwarding a copy of the final order (signed by 

the .fudge) passed in the preliminary enquiry. The 

% 

Court should state,,in the case of perjury, the 
particular statements which it considers to be false*. 
The complaint may not contain the sections under 
which the accused person is to be prosecuted. But it 
is better to mention the sections as far as possible*. 

When appeal is pending.-^o actmn should 
ordinarily be taken during the period of appeal from 
the original judgment *or order. When an appeal 

is filed it will be a matter of sound discretion to 

• 

wait till the appeal is disposed of^. 

Sanction by superior Court*—A superior Court 
may complain under ^Section 476 P. C,» when the 
subordinate Court failed to do so. 

Appeal.—Au appeal lies from an order, either 
refusing or directing prosecution* to, the superior 


1. Quet'n Emp. t. Yendata^ 7 Mad^lOQ (Judgment of ^ir Charles 
Tarii^.*Et., O. J., and Mathitsanuayyar* J.) 

2. Somatic AdiUhait iS Bom. -J01, 

3. KaUsadhan v. Nonif 52 Cal, 478. 

4» Ismail T* Emp., 2C Cr, li. J* 1115* 

5. Jadulal ▼. LcwiSy 31 Cal. 818* * 

12 '• 
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Court^. Only on* appeal is allowed and n<) second 
appeal will lie^. 

Limitation.—An appeal from an order of a subordi- 

e 

Date Court to the District Judge should be filed within 
30 days'*. Limitation runs from the date on which the 
complaint is actually made^. Burh an appeal may be 
heard by the Additional Judge, if transferred to him. 

• High Court’s power of making a complaint.—The 
High Court on revision may make a* complaint which 
the District Judge or a Subordinate Court might do‘‘. 

Direct commitment by Civil or Revenue Court— 
Without making a complaint under Section 476 
Cr- P. C., a Civil or Revenue Court may itself complete 
the enquiry and commit the accused to the Court 
of Session.s or to tl\e High Court**. If this is done 
the Civil or Revenue Court cap exercise the powers 
of the Magistrate and 'the proceeding shall be 
conducted ih the way it is done in a Magistrate'.s 
Court. No appufil from an order of commitment 
directly made by a Civil or Revenue Courts 

Contempt ot Court.—Where a^ny.offence as describ¬ 
ed in Section 175 (intentionally refusing to produce 
a document called for). Section 178 (refusing to take 

li Vide Section 476 (B). 

2. Afuunadar v. Dipefumd, a'> Cal. 76.1=32 C. W. N. 164. 

; Moid«n T. Miycusa. ol Mad. 777. 

3. Chandra Kumar v. Maihura, 58 Gal. 1009. 

4. Orcipn, Lahore 77. 

A. I. R. 1928 (Bom.) 64. 

5. - Kina ^dUan, 1925. 3 Rangoon 303. 

6. 8«ctk)o 42^.7. C. 

' 7.* .£. T. BampAvorlal, 49 &U. 89a 
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oath), Section 179 (refusing to answer a question), 
Section 180 (refusing to sign a statement), Sec¬ 
tion 228 (international insult or interruption to public 
servant sitting in any stage of a judicial proceeding) 
of the Indian Penal Code is committed in the view or 
presence of a Civil, Criminal, or Revenue Court, the 
Court may detain the offender and before rising, 
sentence him to pay a fine not exceeding Rs. 200/< 
and in default of payment of fine, to simple imprison¬ 
ment up to one month. This can bo done even where 
the offender is a European British subject*. The 
offence must be committed during the course of a 
judicial proceeding, otherwi.se the offender cannot 
be dealt with in the summary way. , 

Procedure.—The Court is to repord the ^articular.s 
of the alleged offence, pall upon the offender to show 
cause, and then record a'finding and pa.ss sentence. If 
the offender is punished under Section 228 I. P. C., the 
record should show the stage of the judicial proceed¬ 
ing interrupted, the nature of the interruption, an'd 
that the interruption w^s intentionaf, otherwise there 
can be no valid conviction*. Where the offence is 
of a serious nature the offender may be committed 
to a Magistrate having jurisdiction to tsy the case. 

If the Local Government so direct, a Sub-Registrar 
or a Registrar may be deemed* to be a Civil Court 
for the purpose of dealing with'contempt Proceedings. 
The CoutIT may* excuse the offender on tendering a 
suitable apology. 


1. Section 480 C{. P. C. 

2. Ja»uf«al 29 Cr. L. J. 880. 



CRIMINAL COURT PRACTICE 


[ PT. II 


i5o 

witness refusing to answer questions eto.-^If an^ 
witness refuse to answer a question or to produce 
a document the Court may commit him to the custody 
of airofficer of the Court for any term not exceeding 
7 days^. 

Appeal-—The person convicted in a contempt 
Proceeding may appeal to the Court to wliich the 
(decree ^or orders of such Court are appealable. 

An appeal from conviction by a Su*b-Regis6rar, when 

• 

such officer is also a judge o^ the Civil Court lies 
to the .District Judge. If convicted by a Judge of a 
Small Causes Court in a Presidency town, an appeal 
lies to the High Court. 


CHAPTER XII. 

MAINTENANCE PROCEEDINGS. 

Maintenance of wives and children : Who c&n order 
payment of maintenance : Enforcement of order.—If 
any person having sufficient means, neglects or refuses 
to maintain his wife, legitimate or illegitimate child 
as are unable to maintain themselves, the District 
Magistrate, Presid^icy Magistrate, Sub-divisional 
Magistrate or a Magistrate of the First Class may 
order such person to pay a monthly ^liowsmce at the 
rate not exceeding Rs. 100/- to the wife or the child. 
The order directing payment of maintenance, may 
1. Section 485. Crfp. C- * 


CH. XII 1 MAlKTBNAIfCR PR0CRKDTNG8 181 

be enforced by imprisoning the person for a term 
up to one month for eacli month’s default. 

Wife—who cannot claim maintenance.r-A wife, if she 
refuses to live with her hugband without reasonable 
cause or if slie lives in adultery, canr/ot claim 
maintenance. 

Cancellation or lAodification of orders.—On suffi¬ 
cient cause being si ewn, any order for payment 

of maintenance may be varied or cancelled. 

• • 

Procedure: Recording of evidence: Costs.—Evi¬ 
dence in a maintenance proceeding is taken in the 
presence of the husband or the father or his pleader* 
Evidence is recorded in the manner proscribed in the 
case of Summons cases. The Court can allow costs in 
maintenance proceedings* 

Where the application is to bp made.—Proceedings 
for maintenance against any person may be started 
in a District where he resides, nr is or where he last 
resided with his wife, or as the ease may be, with 
the mother of the illegitimate child. 

Poverty of father or husband.—A Magistrate can¬ 
not refuse to order ,maintenance against a man 
of slender means, but should order payment of a 
small amount every mouth. An able-bodied man who 
has no disease is presumed to have sufficient 
means*. 

Proof of marriage.—The Wife must prove her 
marriage with her husband before she can claim 
maintena'hce*. 


1. mi U. B. R. Utqr.OO. 
8. fivlab Da$, 10 Bom. 269. 
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The nature of proceedings.—These proceedings are 
of civil nature^S'nd the person against whom the 
proceedings ace started is a competent witness in the 
case on his own behal/^ The features of the child 
and the defendant cannot be compared or taken into 
consideration by the Magistrate, in a maintenance 
proceeding started by or on behatf of a child. 

IHegitimate child.—An illegitimate child, unable to 
support itself, can claim maintenance. 

Wife : Can she get maintenance if she can earn ?— 
A wife is entitled to get maintenance even if she 
can earn by doing work. (10 Burma Law Reports 166}. 

Amount.—Amount of maintenance should be 

reasonable. 

Offer of maintenance to wife.—If the husband 
undertakes^to tnainfcain the wife, he must maintain 
her with the considerations due^o a wife^. 

Can a wife refuse to live* with her husband ? 

^ A Christian wife may refuse tp live with her husband, 
if the latter become a Hindu and marry for the 
second time ; if the husband is guilty of adultery, 
the wife is.not bound to live vvih*him*. Where the 
husband drives the wife away after severely beating 
her, she can claim maintenance*. A husband offered 
to maintain hie wife in his house, but the offer was 
refused on the ground that the husband had, without 

1. Noormahomad r. Biamdlah, 16 Cal. 781. This is Calcutta 
view—Cb«<fa, Ajypadu f. Dayana, 39 Mad. 472.^ 

2. Mannalha, 17 Mad. 260. Read, however *6(d(ii Das, 16 Bom. 

209. . 

9. ’oantapaHi v. Oofttapalli. 20 Mad. 470. 

4.. Rtvpad V. Zleolt,«46 A1I..877. 
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sufficient cause, married a second wife. Held, that the 
fact that the husband married for (he second time 
was not sufficient reason within the meaning of Sec¬ 
tion 488 clause 4. Cr. P. C., and that the wife was not 
entitled to get a separate maintenance' ’ 

Wife committing en isolated act of adultery.—If the 
wife commit an isolated act of adultery but subse¬ 
quently leads a cha.ste life, she is entitled to main¬ 
tenance. Akiman,, J., ludd in .the case of Kulu v. 
KonnaiHn ^—that one lapse .of virtue does not disen¬ 
title a wife to receive separate maintenance. It was 
/«;/</that the words “living in adultery” in. Section 
488 Cr. P. C, means a course of adulterous conduct 
more or less continuous. 

Can the order for maintenance be enforced after the 
death of the person : Civil remedy : Difference.—An 
illegitimate child io entitled to maintenance from 
his father, under Section 488 Cr. P- C ; such a claim 
can only be enforced diying the life-time of his father.. 
The right of the illegitimate child to get maintenance 
terminates with the death of the father. But where 
there is statutary’right to claim maintenance against 
a husband under the common law, this right can be 
enforced by a civil action against the person during 
his life time or against his estate 'after his death. 
But a person ( e.tj. an illegitimate son ) who has no 
such statutory right to bring a'civil action, can claim 

maintenance only under Sectton 488 Cr, P. C.*. 

# • • _ 

1. Arumugam v. 'tulukanam^ 7 Mad. 187»2 Weir 640. 

2. 28 All. 326. 

3. Lingappa JCsudarsant 27 Mad. 13. 
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Civil Buit after aa order under Section 488 Cr. P. C.— 
The Magistrate's order does not take away the 
jurisdiction of,the Civil Court^. 

Subsequent effect of, a Civil Court decree for 
restitution of conjugal rights Parsons, C. J., in 
the case of* : Badnki Daft-, held, “that an 
order of a Civil Court for restitution of conjugal 
rights supersedes any previous order of a Magistrate 
for maintenance. If the wife, after tlie decree, 

persist in refusing to live with her husband.the 

Magistrate ought to cancel hii?. order or rather to 
treat it as determined”. 


CHAPTER Xlll. 

f 

RIGHT TO BE DEFENDED. 

Right of a pei^on against wbopi proceedings are 
Instituted and of an accused in any enquiry or trial, to 
be defended.—Section 340 Cr. P. C., gives the person 
such a right. He can. as a matter of right, claim to 
be defended by a pleader. Previously, a person against 
whom a proceeding under Section 110 Cr. P. C„ had 
been started could not defend himself by a pleader ; 

1, Deragi-v.Marati^Karhn, 30 Mad. 400 = 2 M. L. T. 344 = 7 
Cc. L. J. 23$. 

2. 23Bo<n. 484. 
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but such a right has been given by the amended 
Section *340 Cr. P. C. 

Right of Pleader or Huktear to appear before a 
Magistrate in a trial or in an enquiry.—A pleader has 
such a right under Section 340 Cr. P. C. ^FonherlJ^, the 
Muktear’s right was a limited one. Under Sections 4{r) 
and 340 of Cr. P. C.'as amended by Act XXXV of 
1923, a Muktear now coine.s within the definition of a 
pleader and has a, right to appear for any. persoh 
accused of an offence i.n a Court or during an 
inve.stigation. * 


CHAPTER XIV. 

TRIAL AND PROCEEI)INGS AGAINST EUROPEAN 

BRITISH SUBJECTS. 

Limit of punishment.—Under t.he old law, th& 
Magistrate of the' f^rst Class could sentence a 
European British subject to 3 months'R.I., and impose- 
a fine of Rs. 100/* ; a District Magistrate could award 
6 months’ R. I., and impose a fine of Rs. 200/* and the 
Sessions Court—one year’s imprisonment and unlimit- 
ed fine. These restrictions were removed by the Crimi¬ 
nal Law Amendjnent Act XXTlt of .1923. Under the 
present law ( vide Section 34-A Cr. P. C.) a Court of 
Session can pass sentence of death, penal servitude,, 
or imprisonmepjt with or without fime nr of fine cpi a 
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European British subject. The District Magistrate 
or a Magistrate the First Class may sentence any 
European Brilhsh subject to 2 years' imprisonment or 
fine, which may extend to Rs. 1000/- or both. A 
Masfistrftte o^ Second or Third Class has no power to 
enquire into and try any offence punishable otherwise 
than with fine not exceeding' Rs. 50/- against a 
European British subject who claims to be tried 
ds suob^> The law does not authorise any Court to 
punish any European British subject with whipping. 
For procedure in jury trial ot European British sub¬ 
jects, see Section 275 of the Criminal Procedure Code. 
When the accused claims to be tried as a I^uropean 
British subject in a case where the complainant is 
an Indian British subject, the Magistrate is to en¬ 
quire and bold if the* claim can be rightly given effect 
to. If the finding be against the accused,—he may 
■appeal to the Sessions Judge and the decision of the 
Sessions Judge is final in the matter. No special 
procedure is prescribed for a case where both the 
accused and the^ complainant are European British 
subjects. ' 

Formerly Security proceedings under Sections 109 
to 118 of the Criminal Procedure Code could not be 
taken against a European British subject. But after 
the 'passing of the Ammending Act XXII of 1923, 
Security proceedings can be started against a European 
British subject as,well.' 


h 6ee SedAin 29-A of tiie Otimiiud Procedare Code. 
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Onu^.—Where the accused claims to be a European 
British subject, it is for him to prove ■it^. A claim on 
the ground of status may be put forward before the 
committing Magistrate at any time before commit- 
ment“. . 

Waiver.—A European British subject can waive 
his right to be tried as such. Failure to make a claim 
amounts to waiver of such right*. 

In the case of a proposed joint trial of a European 
British subject with an Indian British subject, ( see 
Section 285*A of 'the Criminal Procedure Code ), they 
can claim to be tried separately by jurors and 
assessors who are their own countrymen. 

Special provisions relating to cases in which both 
European and Indian British subjects are concerned.— 
When it is proved that the cbmplainatits and the 
accused persons, or *apy of them are respectively 
European and Indian British subjects, the accused 
can claim to be tried (Under the special provisions* 
contained in Chapter XXXIII Cr. P. C. If the 
accused* claim to be tried under the .said Chapter, the 
Magistrate will ho'ld *an enquiry under Section 443 
Cr. P. C., and if he find against the accused, he can 
prefer an appeal to the Sessions Judge. If the Court 
find that the accused is entitled to be Iried under the 
special provisions, then in a Summons case the 
Magistrate directs the case to be tried by a 

1. Be. Ibrnbull.i Weir 11. 

2. .£Wp. 7. Uorctuira, 51. Cal. 980. 

3. Alexander v. Ruffe, 13 Cr. L. J. 197. 

Barindra Kvy»ar v. £tnp., 37 Cab 467. 
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Bench of two Magistrates, one of whom si^ail be 
European, as provided in Section 445 Cr. P. C. 
In a Warrant* case, the Magistrate commits the 
accused for trial to the Court of Session, where the 
accused will Ije tried by a jury, majority of which will 
be either Indians or Europeans or Americans, 
according to the nationality of the accused. Supple¬ 
mentary provisions as to the claim of the accused 
to be tried as a European British subject or as 
an American, are coutauied in Sections 528 (A) to 
528 (C) Cr. P. C. The omission* on the part of the 
accused to claim the privilege of the provision of 
528 (A) Cr. P. C., does not debar him from urging in 
support of his application for leave to appeal under 
Sectidn 449, sub-section 1, clause (c) that the con¬ 
ditions mentioned id clause (a) of Section 443 (1)’ 
exist, vide In the matter of T. (^. "Mcrtiviile v. Emp^. 

Appeal.—See Section 449 Cr. P. C. 


V 29,C.W?N.47»52Cilt347. 
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TRIAL OF LUNATICS. 

Trial of lunatics.—iWhen a Magistrate, holding an 
enquiry or trial, has reason to believe that the accused 
is of unsound mind, and incapable of making hie 
defence, such peKson is examined by the Civil 

Surgeon of the District or o^her Medical Officer as the 

0 

-Government ma^ direct. The Magistrate then 
examine.s the doctor as a witness. The Court c.an also 
consider the circumstances under which the alleged 
otfence was committed, to see if the circumstances 
suggest a doubt regarding the prisoner's state of mind 
at the time. Witnesses may also be examined regar* 
ding the ordinary habits, behaviour and -demeanour 
of the accused both before and immediately after the 
commi.ssion of the offence^- If it transpires that the 
accused is incapable-of making his defence, the Magis¬ 
trate is to postpone further proceedings in the case. 
It is the duty of the Magistrate, when a plea of lunacy 
is taken, to make an enquiry and come to a finding at 
the very outset. If the Magistrate fails to do it, the 
subsequent trial or enquiry will be bad in law^. If 
after the commitment, and bek>re the trial in the 
Sessions Court begins, it is alleged that the prisoner 
is of un90und *mind and consequently incapable of 
making his defence, then evidence is adduced and the 

1. Vaimbilee v. Empress, 5 Oa'. 826 (Jud^meut of Prlntjet), JJ.) 

2. Jhabbu,i2A[\.m. 
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question of lunacy is tried by the judge and the 
jury at the very beginning*. The trial will proceed 
where the jury find that the accused is capable of 
making bis defence. 

Onus.—When a plea of lunacy is taken, the onus 
lies on the prosecution to prove that the accused is of 
sound mind’'. If it is found that the accused is incapa¬ 
ble of making his defence, the Magistrate or the Judge 

I 

may release the accused pending the inve<>tigation or 
trial and pass necessary orders regarding the custody 
of the lunatic prisoner. If the accused be subsequently 
found to be in a position to make his defence—the 
enquiry (before the Magistrate) or trial (before the 
Magistrate or the Sessions Judged may be resumed. 
If any person is acqui/ted on the ground of lunacy 
the Court records a finding whotlier the accused 
committed the act complained of or not 

A lunatic may be delivered to the care of his 
relatives or friends on the terms mentioned in Section 
475 Cr. P. C. 


1 .1 Blmeht, Id W. B. Ktad HecUeo 464 Cr. P. 0. 

2 . BibdM7.Emp^5iqtl68L 
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RECORDING OF EVIDENCE : EXAMINATION OF 
ACCUSED: JUDGMENT : SENTENCE = 
NOTIFYING ADDRESS : 

YOUTHFUL OFFENDER : FIRST OFFENDER -AND 

OLD OFFENDER. 

4 

% 

The mode of recording evidence in enquiry and 
trial.—Evidence in an enquiry or trial is taken in 
presence of the accused. In Summons cases outside 
the Presidency towns, the Magistrates of the First and 
Second Class make a memorandifm of thef stibstance 
of the evidence of each yitness. In all trials before 
the Courts of Sessions and in all enquirie.s preliminary 
to commitment, and in Warrant cases evidence of each 
witness is taken down in writing in the language of 
the Court or in English. Evidence is recorded, not in 
the form of questions find answers but in the form of 
a narrative ; but important questions and answers are 
noted. Evidence is then read over and explained to 
the witness and corrected if necessary^* and signed by 
the Sessions Jud^e or the Magistrate- It is not enough 
if the Magistrate hands over the deposition to the 
witness to . rea^ it himself^*. If the deposition is 


1. Vide Chapter XXV Or. P. a 

2. King Etnperoy v. Jogendra, 42 c£l. 240. 
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recorded in a language which the witness dl)es not 
understand, it is inteipreted to him. When evidence 
is given in a language not understood by the accused, 
it is inte]y)reted to the accused in open Court. In 
every case fried by a Presidency Magistrate in 
which an appeal lies, the Magistrate is required 
to take down the evidence in his own hand or 
cause it to be taken down in writing from Ins dicta¬ 
tion in o’pen Court. The Court can.' during the trial, 
make notes regarding the demeanour of any witness. 

Examination of accused by thd Court: Filing of 
written statement by accused —There is no provision in 
law for putting in written statement of an accused in 
Court, but there is the practice of filing written state¬ 
ment on behalf of the,accused*. Even where written 
statements are accepted, they, cannot ordinarily be 
allowed to dispense with tfie examination of the 
accused. under Section 343 Cr. P. O'. Under this 
section the Court may, at any stage of an enquiry or 
trial, put questions to the accused, for the purpose of 
enabling the accused to explain any circumstances 
appearing in the evidence against him. The questions 
put, however, must be strictly limited to the above 
purpose. The Court can question the accused only 
after the examination of the witnesse.s for the 


1. Deputy v. Muttddkari, 20 C. W. N. 128. 

’ Kins^Emp.y. Dwijendra, 19. P. W. N. 1043. 

2. Amritalal r. Eitip., m -Cil 9*>7=19 C. W. N. 076*29 I. C. 
513. Ke«(^ however Bhagabal r. Emp., 4 Pat. 331. (W. S. filed— 

* acenaed was not'examified). * 
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prosecution** The Court cannot put questions to the 
accused*to fill up gaps in the prosecution evidence^. 

If there be no substantial compliance with the 

• 

provisions of Section 342 Cr. P. C., the trial is bad 

in law^. So, if the Court fails to examjne . the 

accused after the close of the examination of the 

prosecution witnesses and before the defence witnesses 

are examined, the conviction at the trial is liable to be 

set aside. , 

The examinaticni of the accused by a Magistrafe or 

a Ses.sions Judge should be Inude in conformity with 

the Section 364 Cr. P.*C., in the language in which the 

accused is examined or if that be not practicable, in 

the language of ilioCourt, or in English. All questions 

put to the accused and answers given are to be 

faithfully recorded, 'riiu statement will be then read 

over and explained to the accused and signed by the 

♦ 

accused and the Magistrate ; and the Court is re* 
quired to certify Chat the statement recorded contains 
a full and true account* of what the accused stated. 

Where the Magistrate himself cannot take down 
the statement, he c^n order a statement to be taken 
down by an officer of the Court. But the Judge or 
the Magistrate, in such a case, should take down a 
memorandum of the statement himself. If the accused 


1. 0. V. //or Oocinia, U All. 242=12.A. W. N. (1892) 83. 

King Etnp. v. B/iutnath, 7 C. W, S. 3^. 

2. Basaigt* Ohatak v. p., 26 Cal. 49. • 

Jt. Emp. T. AliMuddiKaakar, 52 Cal. 522 a29 C. W. N. 231 = 
26 Cr. L. J. 631. 

8. Sailmdra ▼. Emp., 38 C. L. J. 175. 
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is unable to write, his mark or thumb impression 
should be taken. But if he can write, th£ thumb 
Impression is not sufficient^. 

Gontession of aecuaed.—The confessions are record* 
ed under Section 364 Or. P. C. If the Magistrate 
fails to comply with the formalities he may be 
examined to cure the defecb under Section 533 
Cr. P. C. {Emp. v. Deo Oat, 45 All. 166.) 
c Judgment.—The judgment in every trial shall be 
delivere'd in open Court or its substance shall be 
explained in the presence of the accused or his 
pleader. Where a Magistrate died after pronouncing 
the sentence and before delivering the judgment, a 
retrial was ordered^. 

Where a judgment is lost, a fresh judgment is to be 
recorded from memor/’. The judgment should con¬ 
tain all the points for decision and reasons for 
decisions and clear findings Hgarding each offence 
and head of charge* The judgment should be record¬ 
ed by the Judge or the Magistrate or it may be taken 
down fl'om his dictation. The judgment shpuld be 
signed and dated by the Judge the Magistrate him¬ 
self. Id Sessions cases, the Judge prepares the heads 
of the charges to the jury and records their verdict 
and has to record an order of conviction or acquittal, 
as the case may be. A Presidency Magistrate, 
instead of recording- a full judgment, records the 
following particulars only :— 

---i---—--5__ 

1. -iSadatjOBda Pal v. Emperor, 32 Cal. 550. =2 Cr. L. J. 405. 

2. Q. E. T. Katnthia, 1 Bom. L. B. 160. 

3. Kamakthg/n m a .y. Emperor, 38 Mad. 498. 
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(a) t the serial number of the case ; 

{b) the date of commission of the offence 

(c) the name of the complainant (If any) ; 

(d) the name of the accused person and (except 
in the case of European British subject) Ijis parentage 
and residence ; 

(e) the offence complained of or proved ; 

(f) the plea of the accused and his examination 

(if any); , . . * 

(g) the final order ; • 

(h) the date of such order ; and 

(i) in all cases in which the Magistrate inflicts 
imprisonment, or fine exceeding two hundred rupees or 
both, a brief statement of the reasons for conviction. 

Accused to get copies of Judgment free of Costs.— 
A copy of judgment, when applied for by the accused, 
is supplied to him (othe];than in Summons cases) free 
of costs. In a trial by jury in a Court of Sessions, the 
accused is entitled to get a copy of the heads of the 
charges to the Jury ; 

Deatlt sentence : Appeal.—When .death sentence is 
passed by a Sessions *Courfc, the Court shall inform 
the accused that he can prefer an appeal to the 
High Court within seven days ( excluding the time 
for getting copies). The sentence of'death requires 


confirmation by the High Court. After the proceed* 
inga of the case are submitted, the High Court may 
confirm the sentence or annul, the conviction 
and acquit the accused person, or^ pass any other 
sentence. 


Execution of the sentence.—The sentence passed.by 
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the Court is executed according to law. Xhe death 
sentence is carried into effect after confirmation by 
the High Court. The High Court can postpone the 
execution of the sentence of death passed on a 
pre(^naift woman or commute the sentence to trans¬ 
portation for life. A fine imposed may be levied 
by attachment and sale of m'bveable properties of 
the offender. If the sentence directs imprisonment 
tn default of payment of fine apd if the offender 
has undergone the whole period of such imprisonment, 
the Court may not issue a warmnt for the realisation 
of the fine except in special cases. Where the 
Court issues a warrant to the Collector of the District 
for realising the fine by execution against moveable 
and -immoveable properties of the offender, the 
warrant is .treated s4 a decree*, and processes are 
issued as in the Civil Court^ execution proceedings. 
Where the offender is vsentenced to pay a fine only 
and to imprisonment in defaailt, the Court can allow 
30 days’ time under Section 388 Cr. P. C., for 
payment of the fine or direct payment by instaiments 
and can suspend the executicn *of the sentence of 
imprisonment by taking a bond from the offender 
for his appearance and payment. 

Whipping.—When the accused is sentenced to 
whipping only and furnishes bail to the satisfaction 
of the Court for his appearance at such time and 
place as the Court mhy direct, or ^s sentenced to¬ 
whipping in addition to imprisonment, the whipping 
is not inllioted until fifteen days from the date of 

( 


l,..YideSeeMDn38(,Sub.w.3. . 
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the sentence, or i£ an appeal is preferred until the 

sentence is coniiriried by the Appellat*e Court. 

* 

Where there can be no order as to whipping-—No 
^accused is sentenced to whipping in adejitiop to 
imprisonment where the term of imprisonment is less 
than 3 months. In case it can exceed 30 stripes 
and in the case of persons under 16 years of age 
it cannot exceed 15 stripes. No female can be sen¬ 
tenced to whipping. Whipping i.s not to be inflicted 
if the offender is not in a flt'.statc of health- 

Sentence on offen'der who Is undergoing another 
sentence.—The second sentence of imprisonment 
commences at the expiration of the first sentence 
unless the Court directs that the subsequent sen¬ 
tence shall run concurrently with the previous 

ft ^ 

sentence- Where, however, a person has been sen- 
tenced to imprisonment under Section 123 Cr. P. C., 
for default in furnishing security and is undergoing 
that sentence and he is sentenced to imprisonment 
for an offence committed prior to the order passed 
in the case under Section 123 Cf. P- C., the latter 
sentence is to commence immediately^. 

Youthful offender: How dealt with.—When any 
person under the age of fifteen, is sentenced by any 
Criminal Court to imprisonment, the Court may direct 
under Sec. 399 Cr. P. C-, that suoh person, instead of 
being imprisoned in a Crimin%l jail, shall be confined 
in any ^formatory (established by the Local 
Government as a fit place fur confinement), in which 


1. Section 39? Or. P. C- 
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there are means of suitable discipline and oPtraining 
in some branch of useful industry or which is kept 
by a person willing to obey such rules as the Local 
Government prescribes'with regard to the discipline 
and training of persons confined therein. All persons 
confined under Section 399 Or. f*. C., shall be subject 
to the rules so prescribed. This section shall not 
gipply to any place in which the Reformatory Schools 
Act, 1897 is for the time being in fnrce^. 

First offenders : how *may be dealt with.—When 
any person, not under twenty-one years of age, is 
convicted of an offence punishable with imprison* 
ment for not more than seven years, or any person 
under twenty-one years af age or any woman is 

9 

convicted of an offence, not punishable with death or 
transportafion for life and no previous conviction is- 
proved against the offender, if it appears to the Court, 
before which he or she is convicted, (regard being 
had to the age. character* or antecedents of the 
offender, « • • • and to the circumstances under- 
which the offence was comn|itted)^that it is expedient 
that the offender should be released on probation of 
good conduct, the Court may, instead of sentencing 
him at once to any punishment, direct that he be 
released on his entering into a bond, with or without 
sureties, to appear oc receive sentence when called 
upon during such perio^ (not exceeding three years)- 
as the Court mapdirect. and in the lAeantime to keep 
the peace and^be/)f good behaviour*. A first offender 

1. Vide 8^n 390 Ct. P. 0. 

u SeetloR Cr .)?. G. • 



Ch. XVI ] 


NOTIPYIKG ADDRESS 


199 

may, in certain cases, also be convicted and released 
with admonition. Section 562 can be e^pplied only in 
case of a first offender with good antecedents and 

4 

where extenuating circumstances exist. The Magis-* 
trates have been empowered to give men of character^ 
specially young men who succumb to sudden 
temptation* a chance to lead a better life. The section 
applies whether an offence is punishable under the 
Indian Penal Code or some other Act- Before the 
amendment, the old section applied only in case of an 
offence under the Indian Penal Code. An offender, 
dealt with under this section, should not be sentenced 
to imprisonment on failure to furnish security^ 

Appeal.—An order passed under Section 5fi2, is 
appealable^, even if passed in a S^nmmary triaP. 

Order tor notifying address of old offenders.—Under 
Section 565 Cr. P. C.,*a Session Judge, Presidency 

Magistrate, District Magistrate, Sub-divisional Magis* 

» 

trate or Magistrate of First class may in certain 
cases, 0 ^ second conviction, at the time of passing 
sentence of transportation or imprisonment on an 
accused person, also order that his residence and any 
change of or absence from such residence after 
release, be notified in the manner tvrescribed for a 
term not exceeding five years from the date of the 
expiration of such sentence*. Any person, acting in 

1. Nasu y^King Emperor, 2 Hang. 

2. Bahadur MoUah t. Utnail, 29 C. W. N. ir)lBr)2 Cal. 463: 
26 Cr. L. J. 455. 

3. .£mp. v.-Htrafof, 46 All. 828. 

4. Cr. P. 0. Se<?lion 565 (Clause 2).* 
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Violation of the order, is liable to be punished. (Vide 
Clause 5, Sectjon 565 Cr. P. C.) 

Procedure where the sentence of the accused ia 
liable to •enhancement on the gronnd of previous convie- 
Uon.—In a trfal by Jury or with the aid of assessors 
where there is a charge for an offence and a further 
charge that the accused is, by reason of u previous 
conviction, liable to enhanced punishment, such a 
charge is not read out in Court a£ the outset, nor is 
the accused asked to plead thereto, nor is the same 
mentioned by the prosecution unless ai^ until the 
accused has been convicted of the main offence by the 
jury or the assessors have given their opinion*. As 
the jury must not know anything about tlie pievious 
conviction, the judge,in his chw'ue has to refrain from 
referring to it’. Tiie accused may admit his previous 
conviction. If he does not dn'so. the prosecution iias 
to prove,the same and also to establish the identity 
of the accused in connection with the previous case. 
Simple production of the copy of the record of convic¬ 
tion in tfie previous case is no^ enough. Kemp and 
Glover JJ., have observed that sworn testimony of a 
witness is necessary to connect the accused with the 
previous conviction'*. (See Part III Chapter I-A). 


1. Section RlO CSr- P. C. 

2. • OhunH ^ Weir 39.9. Rothun v. Emp., 5 Uol. 768. 

5. ‘ Q. Ewp. V. Sheilch Ratinan, 13 W. R. 53 (Cr.). 
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The Law ot LimHation as applicable to appeals in 
«riminal cases.—The articles 150 to 154, J55. 157 of 
Schedule 1, Division li of the Indian Limitation Ac^t 
prescribes poriofl.s for preferring appea'ls from 
judgments and orders of Criminal Courts. Section 4 
provido.s that where the period of limitation 
prescribed for any appeal expires on a day when 
the Court is closed, the appeal may be preferred 
on the day the Court reopens. The Limitation 
Act applie.s to appeals preferred under the 
Criminal Procedure Code. In cases of appeals 
provided for in the Ltcal Acts, the question arose 
as to whether the appellant could get advantage of 
the sections of the LimUation Act, and the different 
High Courts took - different views. The recent 
amendment of Section 29 of thd Limitation Act 
by Act X of 1922 settled the law on the subject. 
Tbe amended section provides that,—“The provision 
■contained in Section 4, Sections 9 to ,18, and Section 
22 shall apply only in so far as and to the extent to 
which they are not expressly excluded by such 
Special or Local Law, and the remaining provisions 
of this Adt shall not apply.” ‘Section 5 of the 
Limitation Act provides that any appeal or any other 
application, which may be made by nr under any 
Enactment for*the time being hi forde. may be admitted 
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after the period of limitation prescribed ^herefor^ 
when the app>ellant or applicant satisfies the Court 
that he had sufficient cause for not preferring the 
appeal o^ making the application within such period. 

The fact 'that the appellant or applicant was 
misled by any order, practice ror judgment of the 
High Court, in ascertaining or computing the 
prescribed period of limitation, may be sufficient 
cause within the meaning of Section 5. 

Computation of period of limitation.—In coinpu- 

\ 

ting the period of limitation prescribed for any appeal 
or application, the day on which the judgment com* 
plained of was pronounced, and the time requisite 
for obtaining a copy of the judgment, or order 
appealed from shall be excluded*. 

Time requisite for obtaining a copy.—In deter¬ 
mining the "time n'tjuimte" r6ferred to in Section 12 
of the Limitation Act, the conduct of the appellant 
'must he considered. No period can be regarded as 
requisite under the Act which need not have elapsed 
if the appellant nad taken reasonable and proper 
steps to obtain a copy of the order appealed against’. 

"Sequisite” means properly required and throws 
on the appellaq): the necessity of showing that no 
part of the delay is due to his default’. 

1. SectioQ 12 Litoitstion Act 

2. ^vmafkanath Roy v. The lion, Auriher Lee, 27 

0. W. N. 15e»49 Cal. 990 (1». C.) 

3. Jy/ibhoy N. Surly v. T. S. Cbeityar, C. W. N. 84.3 (P. 0.) 

' »61Ung.'802(te P.'C. 
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It is*not necessary that the party himself should 
apply for the copy. Any one on his'behalf can make 
the application^. 

In computing the period of limitation i>Tescribed 
for an appeal from a sentence of a Criminal Court, 
the time taken in forwarding an application by the 
prisoner for a copy of the judgment and in transmit¬ 
ting the same from the Court to the jail must ^e 
excluded. In the’case of Jail appeals, presentation 
of the petition of appeal ‘to the ofhcer-in-charge of 
the Jail is, for the'purpose of the Limitation Act, 
equivalent to presentation to the Court^. 

Limitation tor starling prosecution.—On this point 
Ranade, J., in the case of Q. E. v. NatjcHitujjpa 
observed as follows ;—“The principles on which rules 
of limitation are framed, have no natural* application 
to prosecutions whicif are, in theory at least, in¬ 
stituted by the Crown* The general law of limitation 
and its schedules are cHiefly intended for civil matters.* 
Of course, for the greater protection of subjects, 
certain periods are laid down iir Special Laws for 
prosecutions to be instituted under them*" The 
Allahabad High Court has expressly ruled that rules 
of limitation are foreign to the administration of 
criminal justice and that it is only by express 
Statutory provisions that suoh rules can be made 


1. Aminuddin v. Pyari, 43 Mad. 633; Rndra v. Raghuraj, 
23 I. C. 209 ; Ramkrithna v. Kashi Bdi, 29 All. 264. 

2. Q, T/An^a^a, 9 Mad. 258*1 Weir 709. 

3. 20 Bom. 543. 
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applicable to criminal proceedings^. So theVe is no 
limitation for starting a criminal case except where 
by some Special or Local Act, prosecution under that 
Act ,is required to bo‘ started within the period 
prescribed in* that Act. But invariably prosecution 
which is not started immediately.after the occurrence 
is looked down upon with a degree of suspicion. 
Even if the prosecution be not started immediately 
after tlfe occurrence, the First Information should 
be lodged at the thana, ‘as soon as possible after 
the occurrence. In a rape case, where there was delay 
in lodging the F. I. R. It was held that there should 
not be conviction of the accused’’. 

Revision ; Limitation.—According to the practice 
prevailing in the Calcutta High Court, a revision 
petition shohld be filed within 60 days from the date 
of the order, exclusive of the time necessary for 
getting copies. This rule, however, is relaxed in 
' ©xcepliohal cases*. In Allahabad High Court, the 
practice is to file a revision petition within a reason¬ 
able time*. This «eems to be the practice of other 
High Courts also*. ' 


1. Q. Emp. V. Ajtidkia Singh, 10 AIL 350. 

2. Inder Singh ▼. Efpp., 0 Lah. L. J. 384. . 

3i Uoham v. Darpa Narain, 43 Cftl. 1029. 


4. ^Wtp.V iVaiv>m*27 Gr. L.J. 1021 (A1L>. 

Q. V. iZa» .ffar<un, 8 AIL 614. 

5; ■ AvodA v.^ipsnhi^ IF. J. 165 \E.y.De 




I, 43 Bom. 907. 
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SCHEDULES. 


No. of Art. 

Description of 
Apjxiil. 

PcriCNl of 1 
liinitAtioii. 

, Time from which 
period begins to 
run,’ 

j.in. 

i 

An A])iH*al from a 
ttuitciice of death 
passed by u Ifuurl 
of Session. 

7 Days. 

The <Iatc of the 
sen tenee. 

i 

r»o.A. 

Under llio ro<le of 
Criminul Procc<!nrc, 
1bt)8» ftom a fiinlitig i 
rcjoidiiiK a e/aim ' 
under SiN^tuni 443 
of tlnit Code.' 

7 Days. 

4 

1 

1 

The diit^ of the 
finding. 

i 

* 

Note fckiclion 4j:i Cr. V. 0., finds place In chai>ter XXXTII 
relating to cases in which European and Indian British subjects 
arc coneernciM. * » 

No. of Art. 

w ! 

Description of appeal. 

• 

1 

Period of 
limitation. 

• 

Time from which 
period begins to 
run. 

154. 

1 

An appeal to any Court| 
other than a High i 
CourV 

30 Days. 

/ 

The date of the 
sentence or order 
appealed from. 


Note Sections 5 and 13 of tlie LImitiition Act apply to this 
article (for jail appeals see Q. Etnp. v. lAfif/at/a, 3 Mad. 338). This 
article applies to appeals presented before the Sessions Judge and 
the District Magistrate. It should he remembered that the applica¬ 
tion under Sections 517 and SIO for ^restoration of property is not 
an appeal so this ariiale docs not apply to such a case*. 


1. Sec Criminal Law Amcndineiit Act (Act XII of 1928). 
2» XansAi Ram t. The Croicn, (1922) 4 Lahore 49. 
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Na of Art. : 

DeeciiptioQ of sppe&l. 

( 

Period of 
limitatbn. 

Time f fom which 
period begins 
to run. 

155, 

f 

i An appeal to a High 
Court except in cases 
provided for by art 
150 and art 157. 

60 Days. i The dnte of the 

1 Bcntenco or order 

I appealed from. 

1 

4 


Note.^Tbis article applies to any appeal to the High Court 
nRdcr the Qi. P. 0.^ excepting the cases falling under Arts. 1 TiO and 
IS?. Appeals from judgments of High Court (Criminal Sessions to 
the High Court arc governed by this article. Sections 4> and 13 of 
the Limitation Act apply to this article. ^ 


No. of Art. 

• 

Description of appeal. 

Period of 1 

Limitation. 1 

1 

Time from which 

1 period begins 
to run. 

1 

157. 

1 

An appeal! from an 
order of 
acquittal. 

6 montlis. 

1 ^ 

The <late of the 
orilcr ai)^)etilcd 
from. 


Note.^No court, excepting the High Court, can entertain an 
appeal from an order of acguittal. Such appeals are preferred by 
the Local Government 












CHAPTER kvill. 

% 

ARRANGEMENTS OF RECORDS OF CRIMINAL CASES. 

Reeord ot a Summons ease.— It contains files A *^IV\ 

The following papers are kept in lile ‘‘A’* 

• (1) Title page. 

(2) Table of <tontcjits. 

tU) Order alioet. , 

(4) Statement, if any, of the aecuacd. 

(5) Depositions of witnesses. 

t0> LUl uf articles, eonmrlctl with the olfbnce charged, \vhich 
oannot be attnchcil to t]\e reronl. 

(7) ICxamiiiution of the^uccuscHl. 

(8) I^bsaminution of the w itnesses for the defence in (dironological 
order. 

(0) Judgment, finding and sentence. 

(lU) Papers showing how the proccc<Hngs were initiated. 

(11) Copy of the judgment, or order of tlie Appellntc or 

Kcrisional Court. # 

(12) Warrant returned by the jail authorities after exe<mtion of 

sentence. * 

File “B^' containB all other papers. 

Reeord of an inquiry prior to eomraitment to the Court of 
Session.— This record also eontwis two files—“A” and 

The fih^^A*' contains the following papers : — 

(1) Title page. • ^ 

(2) Table of contents. 

(3) Or<ler sheet. 

(4) Papers showing how the proceedings w*erc initiated, the peti* 
tlon of complaint, the first information, report of the police under 
€eo. 190 (1) (c) Gr. P. C., on which the proceedings were taken, final 
report of the police. 

(5) ]')eposition of witnesses. 

(6) Beport of Uil chemical examination. 

(7) List of articles connected with the ofl^ce, proved and exhi¬ 
bited* 

(8) Examination, if any, of the accused. ^ , 
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(0) Order of the Magistrate. 

' (10) List of witaeeeos put in by the accused. 

(11) Commitment order. 

The File ‘'B” contains all other papers. 

Record of a Warrant ease.— It contains files '‘A” and “B". 

i 

The f(rflow«ng papers are kept in file “A” 

(1) Title page. 

(2) Table of <-otitciits. 

(3) Order sheet. 

> (4) Papers showing how the proceeilings weic initiated. 

{.'3) I'i'nal report of the i>olico under Sec. 173 of the Cr. P. 

(6) iJepoeitiun of witnesst.'s fdr tiiu prosecution. 

(7) lleport of the Chomical Examinci*. 

(H) List of articles cointected with the offence. 

(fl) The charge. 

(ID) Jlocuments, connected with the offence charged. 

(11) Confession, if uny. 

(12) Examination of the accu8c«l under Sec :142 Cr.P.C. and any 
written statement, filol by the accused during the trial. 

(13) Deposition of the witnesses, examined for the defence. 

(14) Judgment, finding and sentence. 

(15) Warrant returned by the](u|, authorities after execution of 
Bcntenue. 

The following papers arc kept in file “B” 

(I) Title page. ^ 

(2) Table of contents. 

(3) AH other papers not included in file “A”—except exhibits. 
Exhibits 3—Tbe Court marks documents which are admitted on 

behall of the prosecution, with figures in the order in which they axe 
admitted such as: EX. 1, EX. 2, EX 3, etc., etc., for the I'rosecutioA 
and the documents admitted on behalf of the defendant with capital 
- lettora, tiina: EX. A, EX. B,xEX c, etc., etc. 

When a oumbet of tiocuments of the tame ‘natuib ere admitted, 
thpw%)le'sfriee ebolltbear one number or oa^tal letter, a small 
number, or small letter being added to distioguish each paper of the- 
terips thus t 1^*1. U *)t K*) and EX A{%)f A(b), A(o), eto. 



FART II-A. 

Practice and Procedure (Contd.) 

CHARGE, BAIL, WITHDRAWAL FROM 
PROSECUTION, SECOND TRIAL, 
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PART ll-A. 

CHAPTER I. 

. CHARGE. 

What the charge sboald contain: Alteration : Amend* 
ment: Addition of *. New trial.—Every charge eball state 
the offence with which the accused is charged. If the 
law, which defines tHe offence, gives it any specific 
name, the offence may be described in the charge by 
that name only, 

The law and section of the law against which the 
offence is said to have been committed shall be 
mentioned in the charge. If the accused is liable to 
enhanced punishment* on account of his previous 
conviction, a charge on this head may be framed 
stating the fact of the previous conviction. In case 
of rioting—the common object of the unlawful assem¬ 
bly should be mentioned^ A charge'should be framed^ 
as far as possible, in the language of the section^. 

Sufficient particulars of the previous conviction 
should be mentioned so that the accused may under¬ 
stand why he is liable to enhanced punishment. 
The charge shall contain such p9,rticulars as to the 
time and place of the alleged offence, or the thing 
(if any) in^r'espebt of which it was committed, as are 

1. Buddha v. Laehrninia, 9 C. W. N. 599. 

3. JLmrita Lai v. JC Emp., 42 Cat 957. 
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reasonably sufficient to give the accused notice of the 
subject with which he is charged. 

The charge shall also contain such particulars of 
the manner in which the alleged offence was 
committed as will be sufficient for that purpose. 
Where intention forms the gist of the offence, it should 
be mentioned in the charge. Error in the charge will 
not vitiate the trial unless the accused is in fact misled 
‘thereby. The test is, whether the accused has been 
able to conduct his defence properly. Any Court may 
alter or add to any charge at a^y time before judg¬ 
ment is pronounced, or in the case of trials before the 
Court of Session or High Court, before the verdict of 
the Jury is returned or the opinions of the 
Assessors are expressed. But a charge (which will 
not be 8U4>ported by the evidence taken by the 
Magistrate) cannot be added^by the Sessions Courts 
Every alteration of, or addition to charge shall be read 
and explained to the accused^. The Court should see 
that the accused is not prejudiced by the amendment. 
If the Court think that the accused will not be 
prejudiced, it may proceed wUh ihe trial as if the 
new or altered charge had been the original charge*. 
If the new or altered or added charge is such that 
proceeding immediately with the trial is likely, in the 
opinion of the Court, to prejudice the accused or the 
prosecutor, the Court may either direct a new trial 
br adjourn the trial for such period as may be 

^ _ _ _ # j_ 

1. ' Ankamma E., 193211. W.N. 1162 = 66 M.L.J. 6. 

2. Section ^ Cr. P. 0. : Oulxari v. A. I. K. 1933 Oudh 375. 

3. ' Bectlon 938 P« 
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necessary*. In the new trial, witnesses may be 
recalled and examined with reference to the altered 
or the new charge- 

Joinder of charges.—For every distinct offence of 
which any person is accused there shall be a separate 
charge, and every such charge shall be tried separate¬ 
ly, except in the cases mentioned in Section 233 
Cr. P. C- 

This law has been enacted just to help the accused 
so that he may not be confounded, having to meet 
several unconnected charges in one trial. 

When two offences have no connection with each 
other they are deemed to be distinct offences. 
Offences falling under different sections of the 
I. P. C., are distinct offences. Offences committed 
on different occasions, though of the same nature 
are distinct offences. Misappropriations of money 
on different dates are distinct offences. For distinct 
offences though committed in the same transaction, 
separate^ charges should be framed. It maybe, that 
those charges will be tried togather Under Section 233. 

Three offences of the same kind within a period of 
one year may be charged together in one trials 

Trial for more than one offence.—If^ in one series 
of acts so connected as to form the same transaction, 
more offences than one are committed by the same 
person, he may be charged with and tried, at one 
trial, for •every* such offence. If 'the acts alleged 

1. Sootion 229 Cr. P. C. 

2. Surendra Ifath Oofwamiv, Emp., 54 C. b. J* 470-A. I. B. 

1932, Cel. a77. 
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oonstitute an offence falling into two or more leparate 
definitions of any law in force for the time being, the 
person acoused of them may be charged with and 
tried, at one trial, for each of such offences. 

If several‘acta, of which one or more then one 
would by itself or themselves constitute an offence, 
when combined constitute a different offence, the 
person accused of them may be charged with and 
tried, at* one trial, for the offence ccftistituted by auch 
acts when combined, and Tor any offence constituted 
by any one, or more of such acts**. 

Partieeps Criminis : Community of intention - Joint 
trial.—If a series of acts are closely connected and 
there be community of criminal intention as would 
make the co-accused purliceps criminis then they may 
be tried together. 

In order that a number of acts may be so connected 
together as to form part of the same transaction 
within the meaning of Section 235, Criminal Procedure 
Code, community of purpose or design and continuity 
of action are essential elemei\t6. To oonstitute 
community of purpose, the mere existence of some 
general purpose or design will not be sufficient. The 
purpose in vie^v must be something particular and 
definite There is no coutinuity of action where 
each act is a completed act in itself**. A Sub- 
Inspector of Police misappropriated some ornament 

SMtion 235 Or. P. C. 

Bodd^U Stdihaifya v. E., 33 Had. 502«7M.L.T.2g9«20 

M;L. J. 220^151.0»81?«H Cr.LJ. 58-1910 M. W. N. 65. 
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and chaAged the entries he had made in the Police 
<General Diary regarding the said property and 
inserted fresh pages showing that the 'property was 
never taken to the Thana. He was accordingly (ried 
for criminal misappropriation, for criminal breach of 
trust, under Section 4iP9, for framing incorrect records 
under Section 218, and for falsification of accounts 
under Section 477-A, I. P. C-, and was convicted o{ 
'offences punishable under Sections 2l8 and* 477-A, 
!• P. C. It was held that &11 the charges being in 
relation to acts whiSh were so connected together 
as to form one transaction, they could be legally 
joined and tried at one trial*. 

Where joint trial is permissible, but several trials 
are held and the accused persons are convicted, it has 
been held that the conviction is not bad inlaw. 

Separate trial—not * illegal.—Where persons are 
charged with rioting and also with causing hurt, 
although they may be tried as for one oUence, it is not 
illegal to try them for both the offences separately^. 

Alternative charge = Cognate offences.—Section 236 
■of the Code of Criminal Procedure, only authorises 
a charge in the alternative when it is doubtful which 
of the several offences, the facts which can be proved 
will constitute, and not where there maybe a doubt as 
to the facts which constitute one, of the elements of 
the offence*. Section 236 refers to cognate offences. 
It has baeh kdd by the Privy Council that under 

V. K. S.. 27 d W. N. 026. 

2. AmirudiliH v. Farid Sarkar, 8 Csl. 481 «>4 Shome L. R. 282. 

3. Wdfadar Khan v. Q. Fmp., 21jCal. 936. * 
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Section 237 read with Section 236 of the Clriminai 
Procedure Code* a man may be convicted of an 
offence although there has been no charge-in respect 
of itkif the evidence is such as to establish a charge 
thut might have been made^ * 

The above rule applies whefi a person is charged 
with one offence and the evidence discloses that ho 
committed a different offence for which he might have- 
been charged. Section 237 Cr. P. C., has no applica-' 
tion when it appears at thi trial that an offence of a 
different character was committed’. The accused 
was charged and convicted of theft. In appeal, the 
District Magistrate found that no theft was committed, 
but convicted the accused of having been a member 
of an unlawful assembly. Held, the accused was 
called upon'to answer only the charge of theft and 
not any other charge, so h^ could not be convicted, 
on appeal, of an offence of an entirely different 
character*. 

Conviction for minor offence—though no charge 
tor that offence ie framed.—When a person is charged 
with an offence, and facts arl proved which reduce 
it to a minor offence, he may be convicted of the 
minor offence, although he is not charged with it*. 

A person charged with dacoity may be convicted 

1. Begit V. K, 30 0. W. N. 581. 

,!J. OastariM S., 58 Cel. ©2. 

3; Dihakar v. BaUdiDhar Kaeiraj, 31 C. W. N. 627*54 Cal. 476. 

4. Section 238 Or. P. 0. and Q. Emp. r. fUtamiE, 22 Oal. 1005 v 
, Jogendka Stfigl^^^E., 33Ct. L. J. 315*A. 1831 Lab. 606. 
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of theff, the latter being a minor offence^. If the 
offence of rioting is not proved, the. Magistrate is 
competent to try the accused for the offence of 
assault^. But in a recent Madras case it.vras held 
that where the accused were charged with rioting 
they could not be convicted of criminal trespass, if 
that was not the common object*. Where several 
accused were charged under Sections 147, 149/304, 
149/323, 149/325, of'the Indian Penal Code, they could 
not he convicted under Section 325 of the Penal Code 
as they had not been called upon to meet such a 
charge, and as it was not minor to or included in a 
charge under Sections 149/325 of the I. P. Code*. 

Joint trial.—Law as to joint trial is to be found in 
Section 239 Cr. P. C. As the section is important it 
is reproduced below : 

"The following persons may be charged and tried 
together, namely;— 

(a) persons accused of the same offence committed 
in the course of the same transaction ; 

(b) persons accuse^ of an offence and persona 
accused of abetment or of an attempt to commit such 
an offence ; 

(c) persons accused of more than one offence of the 
same kind within the meaning of Section 234, com¬ 
mitted by them jointly within ‘the period of twelve 

% 

monkhs ; • 

Q. E/4p, 7. Khoda Uffta, 17 Bom. 869. 

2« Q, Shnp, V. Papadu, 7 Mad. 454 a2 Weif 551. 

3* in re Mongatu, 18 Cr. L* J. 860 (Mad). 

4. Panchu Das xk A>np..34 Ca!. C.W.1!^.GGG»5 Cr.LJ427. 
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(d) person accused of different offences coihmitted 
in the course of the same transaction ; 

(e) persons accused of an offence which includes 
theft) extortion or criminal misappropriation, and 
persons accused of receiving or retaining, assisting 
in the disposal or concealment of^property, possession 
of which is alleged to have been transferred by any 
auch offence committed by the first named persons 
or of abetment of or attempting ttf commit any such 
last named offence ; 

(f) persons accused of offences under Section 
411, Section 414 of the Indian Penal Code or either 
of those sections in respect of stolen property, the 
possession of which has been transferred by one 
offence ; and 

(g) persons accused of any offence under 

Chapter XII of the Indian ^enal Code relating to 

counterfeit coin, and persons accused of any other 
• « « 

offence under the said Chapter relating to the same 
coin* or of abetment of or attempting to commit 
any such offence ; and the provisions contained in 
the former part of Chapter XIX (Cr. P> C.) shall so 
far as may be, apply to all such charges 

CMispiracy Cooater eases: Receiving stolen pro- 
perCy: Joint trial ete.— The persons to be jointly 
tried must have been associated from the first in the 
series of acts which fprm the same transaction^. 
Oi)oe, a charge of conspiracy is frafned.’ any thing 

-i. ^Uon 289.0r. PXi 

S'. Smptror^.JiOtalal Burloehand, 3d Bom. 4490 7 Bom L,R. 

987'ofa.Tj.J.l80. 
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done id pursuance of the conspiracy can be tried at 
the trial for conspiracy, for the offence^ of conspiracy 
and the offences committed in pursuance thereof form 
one and the same transaction^. In counter.cases of 
rioting the' two parties should be tried separately as 
they cannot be considered to have acted in the same 
transaction. Abduction of the same girl by different 
persons on different dates cannot be said to form 
the same transactibn and the accused persons should 
not be tried together. Dacoity and receiving stolen 
property can be said ^o be in the course of the same 
transaction and these can be tried together^. 

Joint trial: Prosecution to establish claim :—Where 
prosecution claims a joint trial it is for the prpsecu- 
tion to justify the prayer’. 

Is Joint trial absolutely necessary ?—The Magistrate 
has a full discretion Zo . try the accused persons 
jointly or separately*. 


1. Ahdul y. K. Rmp., 36 C. N. GgO. 

3. Durga Prosad v. Emp., 45 All. 333 ; 20 A. L. .T. OSl. 

3. For the Principles of Joint Trial— &iaggan t. K, 11 Luck. 
VOoA. I. B. 1035 Ondh 327. 

4. Ootittda v. Bmp., 21. Cr. L J. 700. 
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Bail-—“When any person, other than a person 

accused of non*baiIab]e offence, is arrested or detain- 

»d without warrant by an officer>in-charge of a police 

station, or appears or is brought before a Court, and 

is prepared at any time, while in the custody of 

such officer or at any stage of the proceedings before 

such Court, to give bail, such person shall be released 

on bail : Provided that such an officer or Court if he 

or it thinks €t. may instead of taking bail from such 

person, discharge him on his executing a bond 

without sureties for appearance as hereinafter 
* 

provided : . * 

Provided, further, that nothing in this section-. 
shall be deemed to affect t{ie provisions of Section 
107, sub-section (4) or Section 117, sub-section (1)”*. 

An under-trial prisoner is ^det^ined generally to 
secure his appearance’. When any person accused 
of a non'baiiable offence is detained or arrested 
without warrant by an officer-in-charge of a police 
stition or appears or is brought before a Court he- 
should be immediately released on bail. When the 
accused iV chained with a non-bailable offence he 
shaU .not be so Released if there ai^ear'reasonable 

1. Section 4i»Or. F. O. 

- 2. T. Cal. 174 (-1 I. C. 910-18 C.W. N. 51 

WttiL.?. 408-4^11^ T. 482). . 
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grounds for believing that he had been guilty of an 
offence punishable with death or transportation for 
life ; provided that the Court may (direct that any 
person under the age of 16 years or any woman />r a 
sick or any infirm person accused of such an offence 
be released on bail^ 

Bail: amount of bail.—The amount of every bail bond 
should be fixed with due regard to the circumstances 
of the case and .should not be excessive, that is to 
say, the bail must be fixed According to the position 
in life of the uccuifed^. It will be denying justice 
to demand security which the accused cannot possibly 
furnish. 

The principle to be applied in granting bail was 
enunciated by Mookherjee and Chatterji JJ., in the 
-case of Nagemlra Chakravarty v. ISnip^. I like to quote 
the following portion from the judgment of the said 
case and 1 hope this may be read with advantage 
by the junior practitioners and the subordinate 
Courts. 

“It is indisputable that bail is not to be withheld 
merely as a punisfam'ent. The requirements as to 
bail are to secure the attendance of the accused at 
the trial; Ji. v. Bose*. The proper test to be applied 
in the solution of the question, whether bail should 

1. Section 497 Cr. P. C. Jahana v. £.,*36 Cr. L. 3. 227=A. I. R, 

J934Lah.609(2). • 

2. £^>.v.:Salae%and, 6Cal.l4=6C.L. r!i2S. 

3. 38 0. L. J. 388. (Read also E. y. Md. Panah, A. I. R. 1934 
Sind 131). 

4. (1898) 18 Cox ;i7. 
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be granted or refused, is whether it is proba'ble that 
the party wilf appear to take his trial: Jie 
Hobinson^ ; Ji. v. Caife^> The test is applied by 
reference to the following considerations : 

(a) the nature of the accusation ; R. v. Barrowt^: 

B. V. Butler*. , 

(b) The nature of the evidence in support of the 

accusation ; Re Robinson^ ; R. v. Butler^ ; R. v. 
McCormic'^ . • 

(c) The severity of pubishment which conviction 

will entail; Re RMnson* ; B. v. Andreivt,^. In 
this connection we may recall that in England, bail 
in treason or felony is discretionary in the High 
Court.or Courts having jurisdiction to try the offence ; 
B. v. McCartie^^ 5 B. v. ; on the other hand, 

bail in misd'emeaner is said to be of right at Common 
Law; R. v. Spilebury^^ ; R. v. Bwh/ur^*; R. v 
Froat'* : 

1. (1834) 23 L. J. Q. B. 286 ; 2 W. R. (Eng.) 4i 1. 

2. (1841) 9 Dowling P. C. 553 ; 3 jur. 700. 

3. (1853) 1 E. A B. 1; Dearale; 51., 

4. (1881) 14 Cox 530 : 8 L. R. (Ir.) 39. 

5. (1854)23L.J. Q.B.280 ; 2W. R. (Eng.)424. 
e. (1881)14 0oz530: 8L.K. (It.)39. 

<1864) 17 Ir. a L. B. 411. 

8. (1852) 1 E. & R 8; Dearsley 6a 

9. (1814) 2 D. & L. 10; 13 J. M. C. 113. 

10. (1W9) 11 Ir. a L. B. 180 (192). 

„ IL. (1777) 1 Ufnh 187. 

];2.i'''fl898) 3 0, & 61^ 

13. (1843) 4 ^ B. 468 (472); D. & H. 875,4 6t T. N. 6.1387. 
u /irMRi4LI>.B^?S7 
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see als« if. v, Crom^ ; R. v. Beardmore^ ; R. v. 
OaftorTie*; ATtnf; v. Fortier*. 'fhie distinction 
is reflected in Sections 496 and 497 of the Criminal 
Procedure Code which treat respectively of tjie g^rant 
of bail in cases of what are described in the phraseo¬ 
logy of the Indian legislature as bailable and non- 
bailable offences. 

The substance of the matter is that the disore-, 
tionary power of She Court to admit to bail is not 
arbitrary but i^ judicial: Manikmn v. Queen^, and is 
governed by established principles. The object of the 
detention of the accused being to secure his appearance 
to abide by the sentence of law, the principal 
enquiry is, whether a recognizance would effect that 
end In seeking an an.swer to this enquiry, the Courts 
have considered the seriousness of the c'harge, the 
nature of evidence, the severity of punishment pres¬ 
cribed for the offence; and in some instances, , the 
character, means and .standing of the accused ; see 
R. v. Bennett^ ; R. v. Atkins^ ; R, v. Man7un(f* ; 

R- V. W'oAd* ; B. v. Gfilla<//ter ^*; R. v. Stuart^°. 

- ^ » 

1. (1829) 4 0. A P. 251. 

2. (18il6) 7 C. & P. 497. 

3. (1837) 7 C. A P. 799. 

4. (1992) 13 Quebec K. B. 251 ; 6 Canada Cr. Cas. 191; I Am. 

Cbb. 10. 

5. (1882) I. L. R. 6 Mad. 63. 

0. (1907) 49 L. T. (Newepaper) 387. 

7. (1907) 48 1. J. "tel. 

8. (1886) 5 T. L. R. 139. 

9. (1845) 9 Ir. L. R. 71. 9a. (1855) 7 W. a L. 19. 

la (1900) 4 Canadf Cr. (^ 1 .131. 
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Section 497 of the Criminal Procedure Code leaves 
Ample room for exercise of discretion on these lines, 
and we are in agreement with the view expressed by 
Mitca J* in Re Johur MuU^, and Jamini Mallic/c v. 
Emp*. We may also recall that Section 497 has been 
materially altered by Section ^36 of Act XVIII of 
1923 which substitutes the words “an offence punish¬ 
able with death or transportation for life" for the 
words “the offence of which he*is accused”. This 
cannot be regarded as b result of liberalising in¬ 
fluence on the policy of the legidlature.and discre¬ 

tion of tbe Courts will henceforth be less fettered than 
before”. Tlie grant of bail is tbe rule and refusal 
is the exception, as an accused person is presumed 
to be innocent till his guilt is proved’. 

Bail by High Coui^ or Court of Session.—Tbe High 
Court or Court of Session may, in any case, whether 
thei;e an appeal on conviction or not, direct that 
a^y person be admitted to ball, or that the bail required 
by a Police ofdcer or Magistrate be reduced*. Section 
498 is not controlled by Section 497, and fhe High 
Court and Court of Session cdn allow bail on suffici¬ 
ent grounds even in non-bailable cases’. The above 
power of granting bail may be exercised during the 


1. (1906) 10 0. W. N..1093. 

2. (1908)l.L.B.36CaLl74. 

3. Emp. T. Buickinsim, fid All. 931. , . 

Vi. Sftion ^ Gr. P. 0. ; Jogleka t. E., 54 All. fiS [Practice of 
lefusiBg bail fa aerioas oon-bailable catea—discussed]. 

6. Re 2 657 (F.B.); King Stnp. ▼. Badri, 5 

’ A. L. J, 419. • 
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police investigation and also during an enquiry or 
trial. A bail bond is required (with.or without sure¬ 
ties) to enforce attendance of a person at the time and 
place mentioned therein and the person is released as 
soon as possible after the bond is executed and test¬ 
ed. If sufficient bail was not taken at the outsat due 
to mistake, fraud and the like, the Court may issue a 
warrant for arresting the person and then release him 
on his furnishing sufficient security. 

Discharge of surety.—An/ surety may at any time 
apply to the Magistrate for discharge and the 
Magistrate has to discharge the bail bond after calling 
upon the accused person to find other suretie.s. If the 
accused fail to do so the Magistrate may commit him 
to custody. 

Bonds : Deposit instead of bail bond.—rWhen any 
person is required by any Court or officer to execute 
a bond, with or without sureties, such Court or officer 
may, except in the case^ of a bond for good behavi* 
our, permit him to deposit a sum of money or Oovern- 
ment promissory notes of such amount as the Court 
or officer may fix, in lipu of executing such bond^ 

Forfeiture of bond.—-If the terms of the bond 
are broken it can be forfeited by the Magistrate after 
issuing notice to the surety. The Court is required 
to record reasons for the forfeiture. After forfeiture 
the penalty can be realised in' the way mentioned 
in Section 514 Cr. P. C. The Court has discretion 


1. eeetioQ 513 Or. P. C. 
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to remit any portion of the penalty if eufiioient cause 
be shown'. ^ * 

Appeal.—An order of forfeiture passed by a Magis* 
trate is appealable to the District Magistrate. He 
can alsoiTevise the order*. 


CHAPTER III. 

WITHDRAWAL FROM PROSECUTION. 

Withdrawal from proseoution. —Any Public Prose¬ 
cutor may with the consent of the Court, in cases 
tried by jurjy before ^he return of the verdict, and in 
other cases before the judgment is pronounced, 
withdraw from the prosecution of any person, either 
generally or in respect of any ^or more of the offences, 
for which he is tried ; and upon such withdrawal, 

(a) if it is made before a charge has been ^framed, 
the accused shall be discharge^ ui respect of such 
offence or offences ; 

' (b) if it is made after a charge has been framed, or 

whan no charge is required, he shall be acquitted in 
];eiM) 0 ct of such offence or offences. 

In accQr4>jag or withholding consent to an appli- 
^ion by the Fublio Prosecutor for withdrawal, the 

—'— 7 '« - - 

1. .9«nn Dai t. S., A. I. R. 1935 Oal. 246. 

a. 8 e 9 tl«i 616 Or. P. a: A r, PandhUthan, A;il.R. 19B4 Sind 168. 
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Court aQta in a judicial capacity and as such must 
record its reasons^ for orders passed, so that the High 
Court in revision may be in a position to say whether 
the discretion’ vested in the Court has been properly 
exercised. * 

If after commitment of the accused to the Court of 
Session the Public Prosecutor applies for withdrawing 
the case and the Judge allows it, the Judge has to 
record an order of acquittal and not of discharge’* 


CHAPTER IV. 

• * 

WHEN PREVIOUS CQNVICTION OR ACQUITTAL 
BARS A SUBSEQUENT TRIAL. 

When previous convicOon or acquittal bars a subse¬ 
quent trial.-~A person who has been tried by a Court 
Of competent jurisdiction and convicted or acquitted 
of such offence, shall not be liable to be tried for the 
same offence nor on the same facts for any other 
offence for which a charge different from the one made, 
might have been made or for which he might have been 

1« Bdction 494 Or. P. C» The Lahore *High Court 19 of opinion 
that it is not ntceesary to record any msoju Lakhmi Naroym y. i?., 
A. I. B. 193Midi. 3^ 

2e Utne$h Chimdra Roy y« iSo^M Chandra22 0. W« Iti* 69* 
8kor Sing ▼. Jiimdranaih Sen, 36 (X W« N. 16»69 Cal. 273* 

8s S}mpr€$$ tv jSfteMmf 13 Mad. S6i» 
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convicted under Section 237 Cr. P. C-^ The dismissal 
of a complaint, tdia stopping of proceedings, and the 
discharge of accused are not considered as acquittal. 
Law bars a second trial when the accused is acquitted 
in the fifst trial, but not where he is simply discharg' 
ed. To bar a second trial it must be shown that the 
first trial was held by a Court which had jurisdiction 
to try it*. When the jury is discharged before the 
trial is finished, a second trial is i\ot barred, because 
the second trial is in fact tJie real trial of the accused*. 
A Court in a second trial cannet say that the trial 
is barred under Section 403 Cr. P. C., without investi¬ 
gating into the facts put forward ou behalf of the 
complainant*. In the case of M. iV. Mookerji v. 
MntaAgi Charan, the complainant petitioner charged 
the opposite party with cheating and criminal breach 
of trust. A preliminary objeqtion was taken that the 
aroused had been tried before on the same facts and 
acquitted. The Magistrate heard both sides, looked 
into the record of the previous trial and held that the 
second trial was barred. On revision the High Court 
sent the case back for due enquiry observing that the 
MRgK‘(trate ought to have determined on evidence that 





Oagodin v. £, 9 Luck. 517s A. I. R. 1934 Oodb. 259(1). [Freth 
trial barred). * 

JtamDaar.S., 1934*A.L.J. 852-35 Cr.L.J. 1349 (Freak 


trial not barret). 

8. Sectitm 403pr.JP. C, and Re Praiapy 2 W. R. 9. 

▼. Emta, 41 Cal. 10^. 

, 4 . BadhaKithftfiFale^kandMC.W.t(^bii. 
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the facts of the two cases were the same*. The second 
trial is barred only when the facts o£ the two cases 
are identical and fait within the provisions of Sections 
236 or 237 Cr. P. C.* A person who was acquitted of 
of the charge of cheating cannot be charged again for 
falsification of accoutre, if the facts of the two cases 
are same^. A second trial may, however, proceed 
for a distinct offence for which a charge mig^it have* 
been framed under Section 2.35 sub section (1)*. When 
the facts indicate a, different kind of offence for 
which there could be no conviction in the first trial, 
the second trial is not clearly barred. 


CHAPTER V. 

TRANSFER OF CASES ETC.—IRREGULARITIES. 

Tran|(er of Criminal cases by High Court from one 
‘Court to another.—The, High Court has powers under 
Section 526 Cr. P. C'.to transfer a case from one Court 
to another within its jurisdiction. The High Court 
may act either on the report of the lower Court or on 
the application of a party interested or on its own 
initiative. * 

1. 23 C. JV: N. 599. 

2. Queen Smp. v. Subedar, 1 R. Ij. R. 15. . 

3. Emp.v. Nand Kuhore,2dCT.'L.3.WI.' 

4 6oe Section 4(p Or. P. 0. oUuae^. See Earn Dae v. £,^35 
Cr. Lj J. 1349y«i<pro]. 
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Appltflation tp High Court for transfer of ease.— 

Everf applic^ion. for the transfer of a case, to the 
High Court is to be made by motion which should be 
supported by an affidavit. If the application appears 
to be frivolous or vexatious, the High Court may 
order the applicant to pay costs*to the opposite party. 

Notice of application. —Notice of the application 
4ia8 to be given to the Public Prosecutor. 

Grounds of tran8ter^''Whenaver it is made to 
appear to the High Court that a fair and impartial 
enquiry or trial cannot be had in any Criminal Court 
subordinate thereto, or 

(a) that some question of law of unusual diffi¬ 
culty is likely to arise, or 

(b) th^t a view of the place in or near which any 
offence has been committed may be required for the 

fi • 

MBatisfactory enquiry into or trial of the same, or 

(c) that an order under t^iis section will tend to 

the general convenience of the parties or witnesses,, 
or o 

(d) that such an order is expedient for the ends 
of justice, or is required by any provision of this 
Code/’-^the High Court may order that the case be 
transferred from one Court to another. 

A case or appeal may be transferred from one 
Court to another within the High Court's jurisdiction 
or the High Court can itself try the case or hear the 
appeal. . * 

For furtltpV particulars see Section 526 Cr. P. C. 
'jAdjoanim#^4p subordinate Court tor making an 
appllootiim Ikr vdbsfer to the High €wt.-~If in the 

1 c • • 
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course of any enquiry or trial or/before the com< 
mencement of the hearing of any appeal, the Public 
Prosecutor, the complainant or the accused notifies to 
the Court before which the case or appeal is pending, 
his intention to make an application in respect of 
such case or appeal'^ the Court has to adjourn the case 
or postpone the hearing of the appeal for such a 
period as will afford a reasonable time for the applica¬ 
tion to ba made and an order to be obtained thereon. 
A Judge presiding in a Court of Sessions is nob 
required to adjourn a trial, if he is of opinion that the 
person notifying his intention of making an applica¬ 
tion for transfer had a reasonable opportunity of 
making such an application beforehand and ha-s 
failed, without sufficient cause, to take advantage 
of it. 

Procedure before application is made to the High 
Court.—The High Courts generally insist that before, 
an application is made for transfer under Section 
Cr. P.C., the party should move the District Magistrate 
for the purpose*. Serbion 526 has lately been amended 
by omitting the word ‘‘criminar’ before the word 
"case". So, the High Court has now powers to 
transfer miscellaneous proceedings also, e-g., a case 
under Section 14 Of the Legal Practitioners’ Act and 
the like. 

Party to make out a earn tor transfer. -The appli- 
cant mfist place and prove, before the High Court, 


1. Ran €haT]flra r. Sufidsr, 26 Qr. L. J. 660 (ML) 
In the matter of F/m*eeea 1 Cc L. Jt 689. 
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some faofcs from, which the Court; may draw an 
inference that .the accused believes that be may not 
get an impartial trial^. 

Ccmfid^nce in the administration of justice is an 
•essential element of good Government. A reason* 
able apprehension of failure of jastice in the mind of 
the accused is, therefore, taken into consideration on 
aA application for transfer. If the words used by or 
the actions of a judicial officer, though susceptible of 
explanation and traceable to a superior sense of duty, 
are calculated to create in the mind of the accused an 
apprehension that he may not have an impartial 
trial, the case is liable to be transferred to some other 
judge for trial’, or in other words, the transfer of a 
case is order^ed when .there are circumstances which 
may reasonably lead the petitioner to believe that 
t^e Magistrate has to some extent prejudged the case 
against him, and that the petitioner will in conse* 
<luenoe be prejudiced in the trial*. 

If a Magistrate expresses a strong opiniot^ about 
the guilt of the accused the cas^tie.- as a general rule, 
transferred from his file*. 

If the Magistrate has knowledge about the case 
from outBide and. not from the materials on. the 
record, the case deserves to be transferred from his 
file. Next to the importance of deciding a case fairly 


1. Anutr St^dku Singh, 6 Lahore 390»26 Cr. L. J. 853. 

2. Jfh/t CAcnM CHu/tt v> Efmp; 33 Cal. 1183*3 Cr. L. J. 477. 
\ lo the mat^ ef^)etlttoii,of 7. ITtbon, 18 CW. B47. 

4. 
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-and impartially, is the importance to inspire in the 
minds of the parties, a confidence that nothing but 
absolute justice would be done. If, therefore, any 
party reasonably apprehends that there is-.a bia.s 
against him in the mind of the officer concerned, ic 
would be expedient for the ends of justice to transfer 
the case from his file to that of some other officer 
competent to try it, tiiough there may not be any 
actual bias*. 

Transfer of Communal eases.—Where strong com¬ 
munal feeling exists, e. 0 .,ina case between the Hindus 
and Mahomedans regarding a mosque or grave-yard, 
the case should be transferred to the file of the District 
Magistrate or some European Magistrate’. • This 
principle was followed by their lordships of the 
Calcutta High Court in the celebrated Khord Oovinda- 
pur riot case and the trial was ordered to be held by 
a European Christian Judge with the aid of assessors. 
(See 40 C. W. N. notes, page lOO), According to Addison 
J.of the Lahore High Court.—'it is no ground for trans¬ 
fer of a case from the Court of a Hindu or Mahomedan 
Magistrate to that of a European Magistrate that 
the parties belong to different religions or the dispute 
is of a communal or guasi-communal nature. In 
order to obtain a transfer it must be shown that 
there is a reasonable apprehension in the mind of the 
person applying for it that he 'will not get a fair trial*. 


1. Lain Hohan Moilra v. Suryya Kania Aoherjee, 28 Oal. 709. 

2. JCot&r A&bA 0. Suttdar £a/, 1916.P.X>. It. 127. 

3. Naifm, y. Joti Protad, A. I. B. 1934 Ub. 73»35 Cr. L. J. 624. 
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Where on ap application being made by the accus¬ 
ed to the trying Magistrate for time to enable him to 
move the High Court for transfer of the case pending 
agalnstkhim, the Magistrate did not pass an order 
at once, but examined 13 witnesses for the prosecution, 
and then passed an order allowftig 14 days’ time and 
where, after the fact of the issue of a rule by the 
* High Qourt on the application for transfer, had been 
communicated by a telegram from a Vakil of the 
High Court, the Magistrate instead of postponing 
the case at once examined four witnesses and then 
made an order for adjournment, it was held that these 
proceedings on the part of the Magistrate were suffi* 
cient to justify the transfer of the case from his file^. 

Traneter of case, by Chief Presidency Magistrate, 
« District Magistrate or Sub-divisional Magistrate.—Any 
f Chief Presidency Magistrate, District Magistrate or 
Sub-divisional Magistrate may withdraw any case- 
from, or recall any case which he has made ovet to 
any Magistrate subordinate to him, and may inquire 
into or try such case himself, or refer it for inquiry 
dr trial to any other Magistrate competent to inquire 
into or try the same. The Local Government may 
authorize the District Magistrate to withdraw from* 
any Magistrate subordinate to him, either such classes 
of cases as he thinks proper, or particular classes of 
cases. 

Any M^strete may recall any case maide over by 
him under^eotidn 122i sub'sectlon (2) to any other 
—: ^---^-- 

L ireJM iftUtt n Skai Datoradii, 11 0. W. V. S07. 
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Magistrate and may inquire into qr try such oaae 
himself. A Magistrate making an order of transfer, 
has to record in writing his reasons for ordering the 
transfer^. 

Procedure: Notice.—On general principles, notice 
should be given to the other side so that he may place 
hie case before the Court at the time of the hearing of 
the rule^. But if no notice is given and an order is 
passed, it does not amount to an illegality*. 

Irregularities which vitiate proceedings and which 
do not.—The law on the subject has been laid down 
in Ch. XLV of the Cr. P. Code 

Section 529 gives a list of the irregularities which 
do not vitiate proceedings Similarly Section 530 
gives a list of the irregularities which ar,e fatal and 
vitiate proceedings. 

"If any Magistrate not empowered by law to do 
any of the following things, namely :— 

(a) issue a search-warrant under Section 98 ; 

(b) .to order, under Section 155, the police to in¬ 
vestigate an offence 

(c) to hold an inquest under Section 176 : 

(d) to issue process under Section 186, for the 
apprehension of a person within the local limits of his 
jurisdiction who has committed an offence outside 
such limits ; 

(e) to take cognizance of an offence under Section 

190. sub-section (1), clausa (a) or clause (b); ; 

T Section. 526 Cr. P. a . ^ 

2, Ajodhiya Ca> r. Prayag Norotfl. 7 O. W. S. 114. 

3. la re Baienji, 21 Bom. L. R. 276 >601 C. 406. 
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(f) to transf^ a case under Section 192 ; 

(g) to tend^r a pardoi^ under Section 337 or Sec* 
tion 33d: 

(hr) to sell property under Section 524 or Section 
52S; or 

(i) to withdraw a case and try it himself Under 
Section 528 : 

« erroneously in good faith does that thing, his 
proceedings shall not be^set aside merely on the 
ground of his not being empowered^'' 

‘*lf any Magistrate not being empowered by law in 
'this behalf, does any of the following things, 
namely :— 

(a) > attaches and sells property under Section 88 ; 

(b) issups a search*warrant for a letter, parcel or 
o^er thing in the Post Office, or a telegram in the 
niegraph Department; 

(c) demands security to k^ep the peace ; 

(d) demands security for good behaviour ; 

(e) discharges a person lawfully bound tp be of 
good behaviour; 

(f) cancels a bond to keep the peace : 

(g) makes an order under Section 133 as to a local 
nuisance ; 

(h) srPhibits, under Section 143, the repetition or 
ooivtinuance of a public nuisance ; 

(0 issues an order ulider Section 144 : 

(j) order under Chapter XII; 

(k) takes ooflfnisanoe, under Section 190. sub- 

s egtion^CD, cl»^d*(c) of an offence ; __ 

1. .Bectloa SHl Or. iTa 
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(I) passes a sentence under Section 349, on 
proceedings recorded by another Magistrate ; 

(tn) calls, under Section 435, for proceedings ; 

(n) makes an order for maintenance ; 

(o) revises, under Section 515, an order passed 
under Section 514: 

(p) tries an offender ; 

(q) tries an offender summarily ; or 

(r) decides an appeal; 

his proceeding shajl be void*.” 

Other irregularltiqp.—Proceedings in wrong places, 
irregular commitment, omission to prepare a charge, 
error, omission or irregularity in issuing summons, 
etc., misdirection in any charge to Jury will not 
render the trial and conviction bad in law unless it 
has occasioned failure of justice. If a iCase triable 
with the aid of assessors is tried by a Jury, the trial 
is not invalid. But if the offence triable by a Jury is 
tried with the aid of assessors, the trial shall not on 
that ground only be invalid, unless the obj’ection is 
taken—ibefore the Court records its finding^. 


1. 8ecUon 530 Cr. P. 0. 

2. Sectioo 536 pr. P> G> 
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PROCEDURE WHEN MAGISTRATE CANNOT LEGALLY 

TRY OR DEAL WITH A CASE. 

TRIAL BY MORE THAN ONH MAGISTRATE. 

^ Procedure when a Magistrate himself cannot legally 
try a cacfe.—The Magiscratie is to report the case to his 
superior Magistrate and the latter may try the case 
himself or may send it for trial or enquiry to a Bubor> 
dinate Court or can commit the accused to the 
Sessions for trial 

Trial: Commltmentt—where necessary.—Where a 
Magistrate after commencement of the trial finds that 
the case shduld be committed to the Court of Session 
he can do so*. If there be 4nore than one accused 
and the case against one can be tried by the Magis¬ 
trate and against the other by the Court of Session 
or High Court, the Magistrate may (if so empowered) 
commit all the accused to Sessions^. • 

Procedure of enquiry or trihl by more than one 
Magistrate.—When a Magistrate after having heard 
and recorded the whole or any part of the evidence 
in any enquiry or trial, ceases to exercise jurisdiction 

1. ffampanm, 45 Mad! 646, 23 Cr. L. J. 710. 
eectien 346 Cr. P. a «- 

2. Section 347 Or.*P. C. For Procedure reai^ takhmi Narayan v. 

1032 BC. W. N. 634aA. I. R. 1932 Mad. 502-63 

& OluM* V. 0'<Mctt»21 Cr. L. J. 791.- , 
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therein, his. successor may act on the evidence 
recorded by /hljs ^edecessor and on the evidence 
recorded by himself or he can re-summon the 
witnesses and re-commence the inquiry or trial,—but 
the witnesses must be re^summoned if the qccueed, 
before the trial by the second Magistrate commences, 
demands that the witnesses or any one of them be 
re-summoned and re-heard (Section 350 Cr. P. C.)^ 
This law does not apply to trial by Benches of* 
Magistrates^. It i^ for the accused to claim the 
privilege of a (i<? novo trial before the new Magistrate, 
and the Magistrate is not bound to ascertain whether 
the accused demands a fresh trial’. 


- - - ■ - 

!• Jangi^Lal, lOVjr. L. J- (Nag.) ; /Vosad t. Ring 

£mp., 25 Cr. L. J. 1075* « 

2. Damn Bhotfiani, 23 Cul* 194. 

8« ^ga Po T. Kiug Upper Burma Rulings (1912) 161. « 
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CHAPTER I. 


APPEAL. 

Appeal--'No appealMs allowed from any judgment 
or order except as provided for in the Criminal 
Procedure Code or by any other law. But the Judicial 
Committee of the Privy Coungil exercising prerogative 
right on behalf of theCfown can encertain any appeal 
though the Code of Criminal Procedure does not 
provide for it*. 

Orders appealable.—An appeal lies from the follow¬ 
ing orders :— 

(1) from an order rejecting an application for 
re.storation of attached property (Sec. 89 Cr. P. C.); 

(ii) from an order requiring security for keeping 
the peace or for good behaylour ; (Sec. 1L8 Cr. P. C.) 

Note.—If tho order was passed by a Presidency Magistrate the 
appeal lies tq the High Court. In any other case, an appeal will lie to 
the Court of Session. , 

(ill) from an order refusing to accept or reject¬ 
ing a surety (Sec. X22 Or. P. C.) 

Note.—If the order is made by a Presidency Magistrate an appeal 
lies to the High Court; ii made by the District Magistrate—to the 
Court of Bession and if mode by any other Magistrate,—to the 
Diatriet M^istrate. 


1. Jo^kithors Mockherjee, 1 W.R. IS (P.a) (See Chapter XXXI 
Of. P. C.) 
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Appeal to whom and when lies 


Court pasBiu^ the 
sentence. 


Court to 
which appeal 
lies. 


RetnAfks. 


(1) Sentence passed 
by Asst Sessions Judge 
not exceeding 1} ears or 
sentence passed by a 
. Magistrate of Ist claes. 
(See No,^5 for meaning of 
imprieonmeni.) 


(a) 

District $ 
J udge 

{Ste Sec. tOfy) 


(a) In a joint trial, if 
appeal of some accused 
Vhh to the Hession Judge 
auri of other to the lligb 
Oourt> the appe^ of all 
the accused wiU lie to the 
High Ooiiri. 


(2) When convicted 
bv a Mngistrate under 
Sec. 124-A I. P. a 


High CoorL 
(Set See /OA 


(3) Sentence passed 
by the Magistrates of 2t\d 
or 3^ class and sen* 
tencs or order passed 
under BecUoiis 34H and 
380. 


ih\ 

District 
Magistrate 
(Sec. 407) 




(41 . Any sentence 
pasB^ by tne Sessions 
Judge or Addl. Sessions 
Jud^. 


High Court 
(Sec. 4J0) 


(5) Sentence passed 
by a Presidency Magis¬ 
trate awarding imprison* 
ment exceeding b naouths 
or fine exceeding Rs«200/- 


(c) • 

High Court 
(See. ni) 


(b> The District 
Magistrate may transfer 
tlic appeal to any other 
Magistrate specially em* 
poaored; Audi. District 
Magistrate, if so em- 
))ouered. can hear the 
appeal 


I 

(c) The word ‘smpn*- 
aemmenV means a sub* 
stantive one and not one 
in default of payment of 
fine ^ 


B, The aggr^te; sentence oounto as one sentence for the 
purpose of an appeal. 


-- 9 - ■ 

t ^Selnin 16 Cal. 70&. 

Bqim Cfmnder Skmo y. Bmp., 6 Oal &75«8 L R* 2S0» 
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Coijirt passing tlie 
eentence. 


4 ^^ J 


Oauii to 
which Appeal 
lies. 


Uemarks. 


(6i Sentence paFsed 
by Seasions Judge ora 
Presidency Magistrate or 
A Magistrate of let clase, 
when accueed ploada 
guilty. 


(7) Sentence not ex¬ 
ceeding 1 month passed 
by a ^ssions Court or 
whero a Court of Session 
or a District M<^;istrato 
or a 1st Class Magistrate 
imposes a fine not es* 
ceediDg Be. 00/*. 

Note The words, *'a 
SenUnct of include 
a case where the aggre¬ 
gate sentence does not 
•exceed Us. 50. Nabal Ali 
y. Jainab Bibi, 59 Cal. 
1113.^36 0. W, N. 407. 
Head Akbof Ali v. Emp., 
53 Cal. 19*35 C W. N, 
752. 

fS) In a Summary 
trial--sentence of fine 
not exceeding Us. 2W/- 
passed by a Magistrate 
specially empower^. 


{Set Sec. 412)^ No appeal lies except 

I as to the extent and the 
I Imlity of the sentence ^ 
« [ It convicted by a 2nd or 

I 3rd Class Sfagistratc, 
I appeal is not barred 
' ^iion 412 bars appeal 
I where the conrietion is 
: by a ist class Magistrate. 


No appeal 
lies. 

(See. 413) 


No appeal 
lies. 

(See. 414) 


^ There is no appeal 
\ where imorisonment is 
j awarded in default of 
\ payment of fine*. An 
* appeal lies from an order 
awarding coinpensatiou 
! less than Rs.50-under 
, Section 22 of the Cattle 
Trespass Aofc*. 


If sentenced to 1 day’s 
imprisonment an app^l 
will lie to the Sessions 
judgk 


1. Bmp.\ Aiub Alt, 31 C L. J. 122. 

2. OkuniM 7. Smp., 28 Bom. L. R. 1023. * 

3. Bectlon 413 Cr« P. 0. 

4 BodriJa v. 46 Bom. 58., 22 Or. L. J. 624. 
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Imprlsonmeiit and Hue.—Where ac 6 uBed i» 

sentenced to 1 day's imprisonment and fine of Ks. 50/v 
the two sentences are combined for the purposes of 
appeal.^ But if a person is sentenced and also ordered 
'to find a surety—no appeal lies if the substantive 
sentence is.not appealable*. , 

Joint trial—eonvietion—appeal.—Where several per* 
sons are tried together and convicted and an appeal* 
able judgment or order is made in respect of any one 
of such persons—all or any of such persons convicted 
may appeal*. 

Appeal from an acquittal by the Local Qovernment.— 

The Local Government may direct the Public Prose¬ 
cutor to present an appeal to the High Court from an 
original or appellate order of acquittal passed by any^ 
Court other than a High Court*. 

There is no distinction between an appeal from 
an acquittal and that from a conviction. In an appeal 
from an acquittal, the Appellate Court can, go into 
the facts as well as into the questions of law. A 
SesslODS Judge has no power to set aside an order of 
acquittal*. The District Magistrate cannot entertain 
an appeal from an order of acquittal*. 

]. Jifc^w V. King Emp., I Or. L. J. 1064 ; E. Nga Tunlu 13. 
> Bang. 287 (193)). 

2. Vide 56V Bee. 415 <A) added by Act XVIII of 1923. 

3., -Section 41? Or. P. G. Bead E. v. Natku Sing, A. I. B. 1934 
'vLah 213. (? 0 /bvr Khan v. E., 6 Lack. 639» A. I. R. 1981 Oudb. 

110. *For Priociplee in Appeal against acqnittal, See Eam^ 
^ murH v.JaUnira, 34 Cr. L. J. 661>iA. I. B. 1938 Oadb ^7. 

4,4 Ea^^Iieflk Paadry v. Qauri JSbnfs Mandal, 20 Oal. 6^ 

A .^^361Iad.478. a8Wetr48S-t9M.I..J.26S. 
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Appeal: Jury'trial.—An appeal Ues on a matter 
of fact as well as on a matter of law ; but where 
a trial is by a jury the appeal is confined to matters 
oflawonly^ The High Court does not ordinarily 
reverse the finding of the jury unless there was 
serious misdirection* If in a case of a trial by a. 
jury any person is sentenced to death, any other 
person convicted in the same trial with th^ persoA 
so sentenced may appeal op a matter of fact as well 
as on a matter of law,. The alleged severity of sen* 
tence is a matter of law’*. 

Petition of appeal.—Every appeal is made in the 
from of a petition in writing, containing the grounds 
and the petition is presented by the appellant or his 
pleader before the Appellate Court* The. petition of 
appeal has to be accompanied by a copy of the judg¬ 
ment or order appealed against and in a case tried by a* 
jury) a copy of the heads of the charge recorded. In 
an appeal from a conviction at a Sessions trial, the 
petitiontshould contain, the questions of law raised'. 
iSee Model in Part VW\ 

.V. R—Where a copy of judgment ie not filed with the petition ctf 
appeal, it should he filed before the hearing {&np v. 

3 Bom. L R. 704) 

Vakil's clerk—whether he can present a petition of 
appeal.—A vakil's clerk can present a petition of 


1. Wafadar v. Quttn Bmp., 21 Cal. 956. 

2. Section 418 Cr. F. C. : Einp. v. liramtuldin, 39 All. 348. 

3. Oopal, 1 W. It. 21. 
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appeal if the vakil signs the petition s4d accepts the 
vak(Uatnama^.» 

Jail appeal.-*A prisoner gets copies of judgment or 
jprder and heads of charge to the Jury, free of costs, on 
applying to the Court, through the Jail Superinten* 
dent. The copies with the petition of appeal are 
presented to the offioer>in*charge of the jail who 
TorwarcU them to the Appellate Court. 

Appeal in a case ot depth sentence—Pleader.—In a 
■ease where the prisoner has b^en sentenced to death 
by the Sessions Judge, the Local Government appoint 
a pleader for conducting the appeal, on behalf of the 
prisoner, before the High Court. 

Summary dismissal.—The Appellate Court may on 
perusing the judgment and the petition of appeal 
•and after hearing the appellant or his pleader, diemisK 
the appeal summarily or may call for the record, 
but it is not bound to do .so. When an appeal is 
summarily dismissed the Appellate Court is not 
bound to record a judgment’. But the Allahabad 
High Court is of opinion tha^ the Judge even when 
summarily dismissing an appeal should shortly 
state the rea'sons for his rejection of the appeal’. 

Rij^t of Appellant to be heard :—No diemissal tor 
default—The appellant hae a right to be heard by a. 


I. $udtg^i Satnuet, 2 Weir 469. 

. 2. JiaskBefu^ v. Balgopal, 21 Cal. 92. 

3. V. 17 All. 241 (F. n.) »15 A. W. N. (1895) 68. 

Ump. Bihari, 39 All. 393. • 
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pleaderC Criminal appeal can ,be dismissed for 
default of appearance by the party (as |n a civil case). 
The dismissal shall be on the merits of the case*. 

What the Appellate Court can do.—In ay appeal 
from a conviction, the Appellate Court can reverse 
the finding and the sentence and discharge or acquit 
the accused or order a re-trial. The Appellate Court 
can also order commitment of the appellant to tho 
Court of Session. * The Appellate Court has powers 
to alter the finding maintaining the sentence and to 
reduce the sentence but it has no power to enhance 
the same. ' 

Appeal to the High Court.—The High Court in case 
of an appeal from a jury trial, cannot alter the verdict 
of the jury unless in its opinion such ^ a verdict is 
erroneous owing to a misdirection by the Judge or 
where the jury did not apparently understand the 
law, Where the conyiction is set aside on the 
ground of misdirection, the Court can order a 
re-trial*. 

Commitment in appqal.—-If the Appellate Court finds 
that the accused pnwa/ocie committed an offence tri¬ 
able by the Court of Session, it can order commitment. 
But the High Courts are not unanimous if the offence 

be not triable exclusively by the Court of Session^. 

— . , , 

1. Tmperntrix Shitram Oundo,'^ Bom. 14. 

2. SAoA T. £., A. I. R. 1935 Sind 84 (F.*B.). 

3. 8adAu Soiceh v. Etnp., 4 C. W. N. 576. . 

4. Queen Emp. v. Sukha, 8 All. 14.>5 A.W.N. (1885) 208. 

MieriM r. Laehmi. 23 Cal. 360. 
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Where the Appellate Court orderer^^commitment 
further enquirjir is not neoessary^- 

What amounts to enhancement of sentence.—If 
sentence of imprisonment is reduced but whipping 
is ordered it amounts to enhancement^. If rigorous 
imprisonment is ordered in hen of simple imprison* 
ment it is enhancement*. If imprisonment is reduced 
•but solitary eomlinement is ordered that is enhance* 
ment*. * If fine is altered to imprisonment it amounts 
to enhancement*. 

Notice.—If the appeal is admitted notice is given to 
the appellant and to the Magistrate who convicted th» 
accused. Then the appellant or his pleader and the 
Crown pleader (if any), or pleader for the complainant 
(if any) are heard and the judgment is delivered. 

The Appellate Court forwards a copy of the judg* 
ment (or order) passed by it to the trial Court. 

Power of Appellate Court to take additional 
evidence.—An Appellate Court, if it thinks fit do to so 
can take additional evidence, or direct it to ^e taken 
by a Magistrate. The additional evidence has to be 
taken in the presence of the accused or bis pleader. 
The discretion of the Court to take additional 
evidence cannot be exercised to the prejudice of the 


1 Monvnuui, 2 W^ir 479. 

8, ^ti, 2 Weir 487. 

8. V. Jitkamid 7ahA, 45 Ai] o94. 
4. timaH, 18 B 0 A W. N. 17a 
U J>aft«en9liatatl8BoiD.'76I. 
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accused^. Thv law does not empower an Appellate 
Court to take additional evidence where there is no 
evidence for supporting the conviction- But where 
there is prima f^ie evidence against the accused and 
the Appellate Court thinks further evidence is neces¬ 
sary it can Cake farther evidence. The Appellate 
Court then comes to a finding on the old as well as on 
the new evidence- 

Abatement of «ppeal: Death.—An appeal 'abates if 
the appellant dies. * 


CHAPTER II. 

% 

REVISION : FURTHER ENQUIRY : 

POWER TO SUSPEND OR REMIT SENTENCE. 

Revision.—The provision as to revision of judg¬ 
ment or order of a subordinate Court is contained 
in Section 435 Cr- P- C. As the section is important it • 
is reproduced below : 

"(1) The High Court or any Sessions Judge or 
District Magistrate or any Sub-divisional Magistrate 
empowered by the Local Government in this behalf 
may call for and examine th9 record of any proceed* 
ing befoi^ any inferior Criminal Court situate within 
the local limits of its or his jurisdiction for the 


1. Voradarajuhi, 42 Mad 885. 
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purpose of satisfying itself or hitnSAtf as' to the 
correctness, legality or propriety of an^ finding, 
sentence or order recorded or passed, and as to the 

regularity of any proceedings of sucfi inferior Court, 

0 

and may, w/ien calUntjfor such record, direct thcU the 
execution of uh-/ sentence be suspended and, if the 
ciccuaed is in confinements that he be relea'*ed on bail 
or on hia own bond pendintj the narfi/winn/ton of the 
record. ' ' 

Explanation.^AW Magistrates whether exercising 
original or appellate jurisdiction, shall be deemed to 
be inferior to the Sessions Judge for the purposes of 
this sub-section and of Section 437. 

(2) If any Sub-sdiviaional Magistrate acting under 
sub'section (1) considers that any such finding, 
sentence or order is illegal or improper or that any 
such proceedings are irregulah he shall forward the 
record, with anch remarks thereon as he thinks fit, to 
the District Magi-itrate. 

(3) Omitted. 

(4) If an application under this section has been 
, made either to the Sessions Judge or to the District 

Magistrate, no further application shall be enter¬ 
tained by the other of them^''. 

Notes. —The Sessions Judge, the District Magistrate 
Jind the High Court heve concurrent revisional juris¬ 
diction, but the practice pf all the High Courts on this 
point-is .that the *High Court will iftit entertain an 
application for revision save on some special grounds 

- / , ' - 

Bsotion ^ Or. P. a 

N > 
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and unless a previous application shall have been 
made either to the District Judge nr to the District 
Magistrate^. The High Court does not ordinarily 
allow a point to be raised which was not taken up 
by the petitioner before the Sessions Judge or the 
District Magistrate*. Under the old Code, the 
revisional powers existed only in respect of some 
judicial proceedings but under the present law the 
High Courts may.cail for records of any proceeding 
(including proceedings under Section.s 143, 144, 476) 
and examine them. >11 the Sessions Judge makes a 
reference and it is rejected, still the High Court may 
entertain an application for revision^. Ordinarily* 
only one application can be made either before a 
Sessions Judge or a District Magistrate. A District 
Magistrate being subordinate to the Sessions Judge 
for the purposes of SciCtion 435 Cr. P. C., he cannot 
refer the proceedings of a Sessions Court to the High 
Court*. The High Court can call for the records 
of proceediugs of a Presidency Magistrate^. As the 
District Magistrate and the Sessions Judge have 
co-ordinate jurisdictien—an application for revisioni 
after it is rejected by one cannot be entertained by 





s 

4. 


Queen Emp. v. Reolah, 14 Cal. 887. 

Sheriff Ahmed v. Quabul, 43 All. 497, 22 Cr. ly. J. 71.}. 

Bepin Behari, 3 P. L. J. 303. 

Emp. T. Bhufemal, 45 AIL 
Emp. T. Khonaram, 45 All. 11. 

Emp. T. LtAo, 41 Bom. 47. 

/Vfltop v. Khan Mahmed, 36 Cal. 994 (■■ 13 C. W. N. 1221 
•3 1. C. 861^10 Cr.L.J. 385). • 
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th« other, unless the epplioation was dismissed for 
want of prosecution- A Sessions Judge or a District 
Magistrate, if hh thinks fit to do so,,may report to the 
High Oourt, the result of his examination of the record 
—reoomnlendlng that the sentence or order passed 
by the Subordinate Court may be reversed or altered 
and may also order that the execution of such 
sentence be suspended pending the orders of the 
High Court and can order release of the accused on 
bail. This power can be exercised b; the Additional 
Sessions Judge, where a revision application is 
transferred to him for hearing. A District Magistrate 
or a Sessions Judge cannot make a reference if he 
himself can pass necessary orders in the case*. A 
oase cannot be reported to the High Court unless 
it is primn/bcie evident that the conviction is bad in 
law*. Before making the reference a Sessions Judge 
has to call for an explanation from the lower Court 
and submit the explanation a'long with his letter of 
reference to the High Court. The High Court in 
revision is not confined to the question of law* alone 
but in a fit oase can also consider'‘the facts’. 

Farther enquiry.—On an examination of any 
'record under Section 435 the High Court or the 
Sessions Judge or the District Magistrate may order 
further enquiry into a^y complaint which has been 


1. BmOiAv. Jloii, 28 Cid. 102 

2. gHdaawmv.Ai»p44d AIL 661,28 Cr.L.J. 329(400). 

3. A.L. J. 33 Or. L. J. 241 a I. &. 1032, 
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dismissed und«r Seetion 203 Cr. F. G., (after examina¬ 
tion of the complaint) or under suh-section (3) of 
Section 204 (for failure to deposit neceesary process 
fees), or into the case of any person accused of an 
offence who has been discharged. 2^o order can, 
however, be made for further enquiry without giving 
the accused an opportunity to show cause'. 

Powers of Sessions Judqeand District Magistrate 
are co-ordtnate. —The powers of the District .Magis-’ 
trate and the Sessions Judge being co*ordinate— 
where a District Magistrate has directed a judicial 
enquiry, the Sessions Judge is not competent to pass 
any further order*'. Both the Sessions Judge and 
the District Magistrate are competent under Section 
436 Cr> P. C., to order further enquiry, but the 
Sessions Judge has no jurisdiction to 'review an 
order made by a Dts{rict Magistrate refusing to 
order a further enquiry. It has been held by Sir 
Comer Petheram, Et., C. J., and Beverley J. in the 
case of Dcu-bari Mondal v. Jaqoo Lai* that the 
Session ^udge can, in such a case, refer the matter 
to the High Court (under Section 438) for orders. The 
District Magistrate is not competent to recommend 
the revision of orders passed by the Sessions Judge 
in appeal*. 

1. Vide Section 436 Cr. P. 0. Bead Paridat v. SarihiUa, 

15 Cal. 608. , 

2. SiddiJ^v. Shade Chakottri, 17 C.W.ta. 461. 

8. 22 Cal. 573. 

.4. E.y, BaiJmtk Pershad, 14 pat L, T. S64«A. 1. R. 1988 Pat. 
'305. 
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Which Court chonld make rurtirn' enquif^.—The 
further enquiry, •when ordered, can be made by the 
dame Magistrate who made the first enquiry. This 
is desirable when it becomes necessary to take addi¬ 
tional evidence’* 

Farther enquiry—against whom can be ordered.— 

A Court has no Jurisdiction to difect a further enquiry 
in respect of a person who was not named in the 
^etition,of complaint and against whom no regular 
process was issued’’. 

Farther enquiry.—when refused. Prooeedinge under 
Sections 110 and 183 Cr. P. C.—The Revisional Court 
does not ordinarily interfere and pass an order for 
further enquiry when the Magistrate after discuss¬ 
ing the evidence in detail has assigned good reasons 
for the order of discharge’* It has been held in the 
case of Dayanath Talugdar v. and other cases’ 

that a District Magistrate has no powers to order a 
further enquiry in a proceeding under Section 110 
Cr. P. C. or in a proceeding under Section 133 
Cr. P. C. (removal of nuisance). The reasontis that 
the persons against whom sucb proceedings are start¬ 
ed cannot be said to be accused persons—since they 
cannot be said to have committed any offence. 

1. BHiKitkorev.Oopal.nC.Vf.li.U6. 

8. Ay>d>ar Aliy. Alt, 39Cal. 238 *13 Cr. I.. J. 304«14 
1.0, 768. 

AMkl Batkid gimkk y. Uomtax Sktikb, ^ C. L. J. 206. 

4. 33(M.a 

8.' QuMp hitem Moddal. 27 CsL 6St. SrttataUi r. 

^ 0rOhl.8U-lC.W. 11.217. r. T.«o«A(is 5i>v, 4^ AU. 235. 
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Ordcf of ooBimltment in revision,—If a Sessions 

Judge or a District Magistrate, on examining a record 

of a case, thinks that the case is triable exclusively 

by the Court of Session and that the accused was 

% 

improperly discharged, the Sessions Judge orthe Dis¬ 
trict Magistrate ma; order commitment of the accus¬ 
ed to the Court of Session. No such order can be 
passed without giving an opportunity to the accused 
of being heard- If it appears that the accused com¬ 
mitted some offence other than that with which he 
was charged, the ^ssions Judge or the District 
Magistrate may order the inferior Court to enquire 
into such offence. It ie competent for a District 
Magistrate, in a fit case, to order further enquiry 
instead of committing the accused direct to the Court 
ofSession*. • 

General powers ol .the High Court on reviaion.— 
The High Court on revision^ may exercise all powers 
conferred on a Court of-Appeal by Sections 423, 426, 

s 

427, 428 or on a Court by Section 338 and may en” 
hance «6entence, but cannot convert a finding of 
acquittal into one of conviction. Where an aggrieved 
party has the right of appeal and no appeal is filed, 
no proceedings by way of revision is entertained 
by the High Court at the instance of such a party. 
In the case of Hariprtisad v. E-, it has been observed 
by a Full Bench of the Calcutta High Court 
that in interpreting Section *439. Sections 435 and 

1. Qttten Emp. v. iionirvddin Mondal. IS Cal. 1ft. 

2. Seetion 430 (^. P, C. 

17 
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439 must be read together. It hae furtlier be^n held in 
the said case that in case of an order'passed bjr a Civil 
or Revenue Court under Section 476 Cr. F. C , Section 
-439 ban no application, but that the High Court can 
exercise the powers of revision vested in it by Section 
1X5 of the Civil Procedure Code or Section 15 of the 
High Courts Act. A Bench of the High Court exercis* 
ing Criminal jurisdiction cannot deal with such 
‘matter .unless authorised to do so by the Chief Justice 

I 

under Section 14 of the Htgh Courts Act^ 

When the High Court ioterf^s In revision.—The 
High Court may exercise its power of revision when 
moved or on its own initiative on perusing the record. 
The High Court does not interfere in revision where 
a different view might have been taken, but interferes 
only wbera there is clear error in law or in the proce¬ 
dure or where the subordinate, Court failed to consider 
some important evidence’. 

Pending proceeding—interference with.—The High 
Court will not interfere in a case during its pendency 
in a subordinate Court unless it is of an exceptional 
nature ; and one test of its bamg of such a nature 
is tb|||(a bare statement of the facts of the case with¬ 
out lE^ elaborate aigument is sufficient to convince 
that the case is a fit one for its interference at an 
intermediate stage*. 

Bnhene a—nt of senlence : Notice to show cause. 
TIns Moused in's^owinfe cause agaii^st enhancement 

t'lOCaLm r~ 

i. NiteMin|liw23rt7-fiop..23 0.W.K.488. 

1.tHoe Xait V. imsif Prwri, 26 Ctl. 983. 
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of sentence ^In.'-a eonviction in & Jury trial cannot go 
behind the Jury’s verdict and show'upon the evidence 
that the conviction was wrong^. 

Acquittal: application for revision by private. prose¬ 
cutor.—There is nothing to prevent the High Court 
from interfering in^ revision with an order of acquittal 
at the instance of a private prosecutor^. 

Power to suspend or remit sentence by the Govern- 

meot.—When any person' has been sentenced to 

punishment for an offence, the Governor'in-Council or 

the Local Oovernaient may, at any time, without 

condition or upon any condition which the accused 

% 

sentenced accepts, suspend the execution of the 
sentence or remit the whole or any part of the punish¬ 
ment to which he has been sentenced, but this does 
not interfere with the right of His Mtijesty or the 
Governor-General to grant pardons, reprieves, respi* 
tes or remissions of punishments*. Any Court may 
report any extraordinary circumstances to the' 
Governor, for mitigation of the sentence passed on a 
prisoner*. In Bengal such recommendations are 
made through the High Court. 

The Governor-General in Council or th|k Local 
Government may commute any one of the following 
sentences for any other mentioned after it ; e.g., death, 


1. AlafShaik v. E., 62 Cal. 952 {Judgment of Costello & M. C.- 

6h<^ JJ.> • ' ’ . 

2. Praident, Municipal CommiUee v. Banahulhar, 151 I. C. 

78L (Read 56 Cal. 921,5 Uh, 16). ' 

3* ■ Section 401 Cr. P. C. 

4. Quten Emprtaa v. Kador, 33 Cal. 004. 
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transportation, penal servitude, rigorous imprison' 
ment, simple imprfsonment and fine^ 


CHAPTER III. 

LOCAL INVESTIGATION—EXAMINATION OF 
MATERIAL WITNESS & DISPOSAL OF 

PROPERTY. ' 

Local investigation. —Any Judge or Magistjate in 
a case may, after giving due notice to the parties, visit 
and inspect the place of occurrence or any other place 
necessary for appreciating the evidence in the case. 
In a Jury trial, the Judge and Jury may make a local 
inspection. A Magistrate may, if he thinks fit to do 
. so, inspect the place of the occurrence of an offence, 
before trial : he does not, merely by doing so, dis¬ 
qualify himself from trying the case. Every possible 
precaution should be taken that the inspection is 
confiiM|d only to a view of the local features. An 
immc|9«ie report of what is seen should be placed 
on tl)e record, and laid open to the scrutiny of the 
, parties*. 

The Coart*s power tb summon a material witness.— 

At a trial before ^the High Court or the Court of 

- ‘ *___» _ 

1.. BeeUon 402 Cr. Pt C. 

AUon V. Ahip., 37 Cal, S40»UCW.N. 423«11 Or.L.J. 
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Session, the Grown cannot demaqd as of right that 
any witness who was not examined by the committing 
Magistrate either before commitment, or under Sec* 
tion 219 of the Code, after it, should be Qaltdd and 
examined. The Court may call and examine such a 
witness if it considers it necessary in the interests 
of justice^. If a witness i« called and examined 
by the Court, the prisoner should be allowed an 

opportunity to dross-exaniine him*. A committing 

♦ 

Magistrate may, under Section 54’) Cr. P. C., examine 
the witnesses examined by the Police during the 
investigation^. 

Disposal of property.—The Court may order for the 
■disposal and cu.stody of any property regarding which 
any offence appears to have been committed, pending 
the trial of a case. If no offence was committed the 
property seized from t*lie cu.stody of an accused should 
be returned to him. The complainant, if he claims 
the property, may seek relief in Civil Court*. A sub¬ 
ordinate Magistrate may refer, under Section 518 
Or. P. C., any case r^arding the disposal of property 
to the District or Sub-divisional Magistrate for orders. 
A Magistrate, under Section .521 Cr. P. d., may 

1. Sec. 540 Cr. V. C., Q. Emp. v. 0. W. Hayfiald, 14 All. 212-12 

A. W. N. (1892)65. • 

2. *ln matter of Emp, v. Oirish Qbandra Jblukdar. 5 Cal. 614—5 

C.Jj. R. 361. 

3. RAayuati v. E., 9 Luck. 638. 

4. Sectiona 516 (A) A 517 Cr. P. C. and Kedar Bfauas v. MeUltur 
Eaih mira, 18 C. W. N. 959., Nani Lai v. Emp., 24 Or. 

804 (All.).* 
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order destruction libellous matter, ‘and can also 
pass orders, under Section 522 Cr. P. C., for restoring 
possession of any immoveable property to a person 
dispossessed therefrom by force or show of force or 
criminal intimidation. An order under Section 522 
Cr. P. C., may be made on a conviction of the accused. 


CHAPTER W. 

INHERENT POWER OF HIGH COURT TO STAY 

PROCEEDINGS. 

Inherent power of High Coart: Stay of Criminal 
proceedlnge pending a Civil ca^.—Nothing in the 
Code of Criminal Procedure shall be deemed to limit 
.OP affect the inherent power of the High Court to 
make such orders as may be necessiary to give effect 
to any order passed under the Or. P. Code, .or to 
prevent abuse of the process of a<ny Court or other¬ 
wise to^cure the ends of justice^ The High Court 
by exafiming the inherent powers cannot order any 
thing iro be done contrary to the provisions of the 
Cr. P‘ 0.* Under the inherent powers the High Court 
''ban stay a criminal case during the pendency of a 

civil action relating to the* same matter', 

, • 

< I I ^ , V ‘ I I ,1. 

' 1. ^tion Stt Or. P. D. 

2. igiirf.^w3Ma,"95Roia. L. R. 719 1 2& Or. L. J. 1283. 

“ w Dot, 48 AU. 6a 
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THE INDIAN PENAL CODE. 
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{important portions) 

WITH COPIOUS NOTES. 




PART III. 


CHAPTER I. 

INDIAN PENAL CODE. 

(A) 

I like to give below an idea of the different 

Chapters of the Indian Penal Code dealing with 

offences of various kinds. 

The Scheme of the Code. 

Chapter I. (Secs. 1 to 5) ... Introduction- 

Chapter II. (Secs. 6 to 52) ... General expla¬ 

nations. 

Chapter HI. (Secs. 53 to 75) ... Punishments. 

Chapter IV. (Secs. 76^ to 95) ... General excep¬ 

tions. 

” (Secs. 96 to 106) ... Right of private 

defence. 

Chapter^V. (Secs. 107 to 120) ... Abetment. 

” V-A. (Secs. 1?0-A to 120-B) Criminal cons* 

piracy. 

Chapter VI. (Secs. 121 to 130) ... Offences against 

.State. 

Chapter VIT. (Secs. 131 to 140) ... Offences relating 

* to the Army, 
Kavy and Air 
’ Force. 

Chapter VIZI. (Secs. 14 L to 160) ...* Offences against 

the Public tran¬ 
quillity. ‘ ■*' 



266 


CRIHJKAL COrAT PRAGTICB 


[Pt. Ill 


Chapter IX. Oeos. 161 to 171) 


Chapter IX'A. (860*3. 171-a to 171 

171-1) 

Chapter X. (Secs 172 to 190) 


9 

Offence by or re¬ 
lating to public 
*tervdntb. 

Offenceb relating 
to elections. 


... Contempts of the 
lawful authority 
• of the public 
servants 

Chapter XI. (Secs 191 to 229) * ... False evidence 

and offences 
against public 
justice 

Chapter XIJ. (Secs. 230 to 263-A) ... Offences relating 

to coin and Go- 
vernment stamps 

C&iapter XIII. fSecs 264 to 267) .. Offences relating 

to weights and 
measures'. 

Chapter XIV. (Sec** 268 to 294-*a) . Offences affect¬ 
ing the public 
health, safety, 
convenience, de*- 
. , cency & morals. 

Chapter XV, (Sees. 2^5 to 298) ... Offences relating 

io religion. 

Chaptar 311) ... Offences affect¬ 

ing the human 
.iMdF. 
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Chapter XVI. 

(Secs 312 to 318) 

% 

... The causing of 
miscarraige. of 
injuries to un* 
born children, of 
the exposure of 
infants and of 
the concealment 
of births. 

ft 

n 

(Secs.'319 to 338) 

# 

... Hurt. 

II 

9f 

(Secs 339 to 348) 

... Wrongful res¬ 
traint and wrong¬ 
ful confinement. 

|i 

it 

(Secs. 349 to 358) 

... Criminal force 
and assault. 


ft 

(Secs. 359 to 374) 

... Kidnapping, ab¬ 
duction, slavery 
andforced labour. 

11 

It 

(Secs. 375 to 376) 

... Rape. 

It 

It 

A 

(Secs. 377) 

... Unnatural of¬ 
fences. 


Chapter XVII. (Sees*. 378*to 382) ... Offences against 
' property, theft 

'* ■’ (Secs. 383 to 389) ... Extortion. 

•' (Secs. 390 to 402) ... Robbery and 

I dacoity. 

'• " (Sacs. 403 to 404), ... Criminal misap- 

, * pfopriation of 

property. 


tf 


(Sees. 405 to 409) ... Criminal breach- 
* ' of trust. 


II 



26 S 


CBIMtNAI oonin PftACTICS 


[ Pt. Ill 


Chapter XVII.^ (Sees. 410 to 414) ... Receiving of 

stolen property. 

" '* CSeca. 415 to 420) .. Cheating. 

• ’ ^ “ (Secs. 421 to 424) ... Fraudulent deed-* 

and disposition 
• of property. 

” *' (Secs. 425 to 410) ... Mischief. 

” " (Secs. 441 to 462) ... Criminal tres- 

‘ inns. 

ChapterXVIII.^Secs 463 to 177 -a)... Offences relating 

to documents 
and to trade or 
property mark. 

" " (Secs. 478 to 489) ... Trade, propeity 

and other marks 

” '' (Secs. 489-A to 489 -d) Currency Notes 

and Bank Notes 

Chapter XIX. (Secs 490 to 492) ... Criminal breach 

of contract of 
service. 

Chapter XX. (Secs. 493 to 498) ... Offences relating 

to marriage. 

Chapter XXI. (Secs. 499 to 502) ... Defamation. 

Chapter XXII. (Secs. 503 to 510) ... Criminal intimi¬ 
dation, insult 
’ « and annoyance, 

‘Chanter XXIII. (Sec..511) ... Attempts to com* 

mit offences, 
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(B) 

DEFINITION : COMMON INTENTION = PUNISHMENT. 

Dellnitiona.—The Penal Code defines offences 
which are punishable under it. . 

Throughout the Per^al Code ever^ definition of an 
offence shall be understood subject to the General 
Exceptions contained in the Chapter IV^ Any 
section defining an offence does not say that a* child 
under 7 years of age cannbt commit the offence. 
But the definition hat) to be understood subject 
to the ‘'General Exceptions" which provide that 
‘nothing shall be an offence which is done by a 
child under 7 years of age'. Chapter II of the I. P. C.^ 
contains the definitions of the terms used in the body 
of the I. P. C. In the definition of theft, the words 
"moveable property" appear. "Afoveable property'* 
has been defined in Section 22. In many sections 
"wrongful has" and "wrongful gain” appear. These 
have been defined in Section 23. The terms ''dis- 
honestly' *a.nd "fraudulently' are the essence of the 
various offences. These*have been defined in Sections 
24 and 25 respectively. In an offence relating to coin, 
the word "counterfeit" appears in the definition. The 
said word has been defined in Section 28. The word 
"document" finds mention in varipus sections. The 
explanation of the word "document" will be found in. 
Section 29.^ Similar words mentioned* in the various 
sections have been defined in Chapter,II, I. P. C. 


1. SeetkiD 61. P.O. 
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Aet done la the lortheranee of a eomaion Inteo- 
tioii.—When i criminal act is done by several persons 
in furtherance of a common intention each of such 
persons is liable for that act in the same manner as 
if it h*as been done by him alone* Section H4,1. P. C-, 
■does not dehne any offence bu^ lays down the princi¬ 
ple on which each person, committing an apt in fur* 
therance of some intenlion. will be liable Sometimes 
it is ‘difficult to ascertain what individual part was 
taken by a member of a party in committing an 
offence. Where several persons assault and beat a 
man to death—sach one of them can be convicted of 
murder under Section 34,1. P. C , read with Section 302, 
I. P. 0*- If several persons go out together to appre¬ 
hend a man and take him to the T/innn on a charge of 
theft, and some of the party, m the presence of the 
others, assault and illtreat ^ the man, then all men 
present do not necessarily, by their presence, assist 
every act done Consequently, all of them cannot be 
liable as principals for assault, (f the common intention 
Ao assault the man was not present ^ The mere 
circumstance of a person bein^ present on an unlawful 
occasion does not raise a presumption of that person’s 
complicity in an offence then committed so as to 
tnake Section 34 of the Indian Penal Code applicable*. 


'1. gection WC. ‘ 

*.2. Jour CSiinfitf Va$, 24 W. R. j. 

8» V. Okmd Oopet, 3 W. R. 43. 

< 4. Avttr, 8 C. A F. 106 referred to in Q. E. v. Mafpin Lai, 
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SiroiUrlj', whenever an act, which is criminal only by 
reason of its being done with a crimitlal knowledge or 
inteniioii is done by several persons, cAch of such 
persons who joins in the act with such knowledge or 
intenfxon is liable for the act in the same manher as if 
the act were done by him alone with that knowledge 
■QT hilentinv^ . Section 37, I. P. C., says that when an 
offence is committed by means of several acts, who- 

i 

ever intentionnlhi co-operates in the commission of 
that offence by doing any one of those acts, either 
singly or jointly with Any other person, commits that 
offence- A and B agree to murder Z by severally and 
at ditferent times giving him small doses of poison. 
A and B administer the poison according to the agree' 
ment with intent to murder Z. Z dies from the effects 
■of the several doses of poison so administered to him. 
Here, A and B intended.to co-operate in the commis¬ 
sion of murder, and as each of them does an act by 
which the death is caused, they are both guilty of the 
offence, though their acts are separate. Three 
brothers^attacked with Intht a fourth brother against 
whom they hore a grudge, and beat him with great 
severity so that he died shortly afterwards. His 
skull was badly fractured, and numerous other in¬ 
juries ware inflicted upon him. It did not appear 
which injuries were caused by which of the assail¬ 
ants, but evidence showed that tkey were acting in 



1. SectiOD 331. P. 0. 
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concert and intended to cause such bodily injury as 
was likely to caflse death. In this case all the three 
assailants wer% held guilty of murder^ For meaning 
of criminal acts done by several persons and appli' 
cability*of Sections 35. 37 and 38 I. P. C-, read the 
judgment of the Full Bench in the case of K- E. v. 
Barendra Kumar Ohose, commonly known as the 
Bakharitola Post Master murder cuse^. 

Good faith.—You will find the term "yood faith" in 
several Sections of the I. P- C. Nothing is said to be 
done or believed in good faith wluch is done or believed 
without due care and attention^. All acts should be 

done with due care and attention. But such care or 

% 

attention cannot be of equal standard from all persons. 
So the question of "yood faith" has to be judged with 
reference tn the position of the accused and the cir* 
cumstances under which the act was done*. For wean¬ 
ing of "good faith" read Oayadin v. K. E^. 

Punishment. —The Penal Code prescribes the 
following punishments :— 

Death, transportation, penal servitude, knprison* 
ment of two descriptions namely, (1) rigourous impri'- 
sionment, that is with hard labour, (2) simple impri* 
sonment; forfeiture of property and fine. Besides 
the above, whipping may be inflicted under the 

1. 35 AIL 506. 

t 28 C. W. N. 1^0. 

„ e^tion G21. B. C 

4. j^eicN J<ra><v.JrH{;<ray<i{.]2BoD.3?7. 
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'Whipi>iiig Act of 1909. Tho Local ■ Government 
may commute the sentence of de&th .to transpor- 
tion for life. The Local Government iday also com¬ 
mute the sentence of transportation for life .into 
imprisonment not exceeding 14 years. An offender 
who can be sentenced to imprisonment for 7 years or 
more can, in terms of Section 59,1. P. C-, be sentenced 
to transportation* The sentence of imprisonment 
may be'wholly o;* partly rigourous or>simpl«.. The 
amount of line may be unMmited- But in no case it 
shoTild be excessive. If an offender be sentenced to fine 
—he can, in default of payment of fine, be sentenced 
to imprisonment as laid down in Sections 64 and 65 
I.P.C. 'the imprisonment, which is imposed in default 
of payment of fine, shall terminate whenever the fine 
is paid or levied by process of law. The Sentence of 
imprisonment for default in payment of fine may 
be proportionately reduced on proportionate payment 
of fine^ For limit of punishment of offence which ia 
made up of several offences see Section 71, I. P, C. 

Solitary continemeDt. —Whenever any person is 
convicted of an offencd for which under the I P. C., 
the Court has power to sentence him to rigourous im¬ 
prisonment, the Court may by its sentence order that 
the offender shall be kept in solitary confinement for 
any portion or portions of the imprisonment to which 
he is sentenced, not exceeding three months on the 
whole, in the following scale, that is to say :— 

(a)~ A time nofexceeding one ip^onth if the term 
of imprisonment,shall not exceed six months , 

1. Vide SeotioD 1. P. a 
18 *• 
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(6) A time not exceeding two monthi if ^e teria 
of imprisonment* shall exceed six months and shall 
not exceed ond year : 

(c) A time not exceeding three months if the termi 
of Imprisonment shall exceed one year*. Solitary 
confinement in no case shall exceed 14 days at a time. 

Enhanced punishment in case* of prevlons eonyie- 
jtion.—Provisions for enhanced punishment for certain 
offenders who were previously punished with impri¬ 
sonment for similar offence or offences have been 
embodied in Section 75,1. P. C. A person is not liable 
to enhanced punishment unless the subsequent 
punishment be for an offence which is committed 
after the last offence. The Prosecution is to prove 
previous conviction in the way provided for in the 
Cr. P. C. The matter has been dealt with before*. It 
Is necessary that a separate charge under Section 7% 
I. F. C, for enhanced punishment be framed and the 
prisoner be tried after he has been found guilty of the 
offence. 


r 6^?3(tP.*a 
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CHAPTER II. 


CASES—BY WHOM AND WHERE TRIABLE. . 

$ 

Charts given below will enable a junior practi¬ 
tioner to find out ' the following without dif9- 
oulty :— 

(1) The Court where any particular offence is* 
triable. 

(2) Whether the offence can be tried as a summons 
or as a warrant case. 

(3) Whether the offence is bailable or not. 

(4) Whether the offence is compoundable or not. 

(5) Whether the case is a cognizable one or not. 

(6) The offences punishable with fine only. 

Olfenoes by whom triable. 

(A) 

Offences under the following seetlone of the I. P. C.» 
may be tried by any Magistrate.—140, 143, 144,145,147, 
151, 153,160, 170, 171,172, 174, 277, 278, 279, 285, 286, 
289, 290, 294-A, 323, 334,'336, 341, 352, 356, 357, 358.374, 
379,380, 403, 426. 447, 448, 451. 504, 510. 

(B) 

Offences under the following aeetlons of the L P. C.t 
may be tried by First or Second Class Magistrates,—' 
135,136. 137, 138. 154,155, 156, 157,* 158. 165. 166. 173, 
175, 176, 177, 173,179,180,182*. 183,184,185,186,187, 
188,189,190, 202, 203, 206, 207, 217, 221-A, 241,254, 259» 
260, 261, 262. 264, 265, 266, 267, 269. 270,271, 272. 273. 
874» 275,276, 280,. 282, 283. 284, 287, 288, 291, 29S, 296^ 
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297, 298, 309, 324. 325, 335, 337, 338, 342, 343^ 353. 354, 
355. 381,384,385, 404, 405,406.408,411, 414, 417, 418, 
419. 421, 422; 423, 424, 427, 428, 429, 430. 431, 432, 434, 
451,. 452, 453, 454. 456, 457, 461^462, 482, 483, 486, 487, 
488, 489, 490. 491, 492, 498. 508/ 

(C) ( . 

Ofteoces under the following sections of the 1. P. C.* 
•are to be tried by First Class Magistrates only.—124*A, 

129, 133. 148, 152, 153-A, 161. 162, 163, 164, 167. 168. 169, 
17i-E. 171-F, 171-G. 171-H“. 171-1, 181, 193. 196. 197, 198, 
199. 200. 201-A. 204, 205, 208, 20S, 210, 211, 212, 213-A, 
214.A, 215, 216, 221. 222-A, 223. 224. 225, 229. 233. 235, 
237. 239, 240. 242, 243, 246, 247, 248, 249, 250, 251, 252, 
253, 263, 292, 293, 304-A, 317, 318, 326, 332, 344, 345, 346, 
347, 348, 363, 365, 368. 369, 372, 373, 377, 382, 392, 393. 
394. 401, 407, 409, 420, 435. 440. 455, 458, 465. 468, 469. 
477-A, 484, 485, 494. 497, 500, S'Ol. 502, 505, 506. 507, 509. 

(D) 

Offences under the following sections of the I. P. C., 
are tried exclusively by the Court of Sessions,—121 to 

124,125, to 128, 130, 131, 132. ,134, 194, 195, 201. 211 
(partly), 213, 214, 218 to 221, 222, 226, 231, 232, 234, 235 
(if Queen's coin), 236. 238, 244, 245, 255, 256 to 258, 302 
to 3Q4, 305 to 308,310 to 316, 327 to 331,333, 364, 366-A, 
366r3, 367. 37.0, 376. 386 to 391, 395 to 400, 402, 412, 413, 
433, 436 to 439. 449,450. 459. 460, 466, 467, 471 (partly), 
472 to 477, 489*A to 489-0,492,493.49f. 496,511 (partly), 

' (E) 

OftaiMji Made? t|ie foUowlng ae^tlon^ of the I. P. C.» 

dalwacntMt eaaea.‘7lU;133, ^44448, 
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163, 153-1, 159, 161-170, 177, 181. 189-201, 203-227, 229- 
267,270, 281, 295-333. 335, 338, 342-348,. 353-357, 363- 
424, 427-440, 448-489, 493-509, 511. 

(F) 

Offences under the following sections of the I. P. C., 
are to be tried as summons cases.—137-143, 151, 153- 
158,160, 171-180, 182-188. 202. 225-B, 228, 263-A.269, 271^ 
to 280, 282-294A. 334, 336, 337, 341, 352, 358, 426, 447,’ 
490-492, 510. 

• (G) 

Offences under the following sections of the L P. C., 
are to be tried sometimes as warrant cases and some¬ 
times as summons cases.— 153 to 177, 225. 

(H) 

Fine only. 

Offences under the following sections of the I. P. C.* 
are punishable with fine only.—137, 154,155,156,171-0, 
171.H, 171-1, 263-A. 278, 282. 290. 294-A (partly). 

(I) 

I 

Offences under the following sections of the I. P. C.» 
are bailable.—119 (partly). t20-B (partly), 129, 135 to 
138,140, 143, 144, 145, 147, 148,149 (partly). 150 (partly) 
151, 152, 153, 154, 155, 156, 157, 158, 160, 161, 162. 163, 

164, 165, 166.167,168, 169, 170, 171,*171-E, 171-F. 171.G* 
171-H. 171-1, 172, 173,174,175,176,177,178, 179,180, 181. 
182, 183,184,185.186, 187, 188, 189, 19d, 193, 196 (may 
be). 197 to 221.222 (partly), 223, 224, 225. 225-A, 225-B, 
228. 229. 264 to'^ 294-A. 295 (not 295-A). 296, 297. 298, 
30i-A.30S, 309, 3li, 317. 318,323, 324,325.330. 332, 334 to 
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388» d41 to 348. S52 to 355, 357.358,363,370, 37i 376,384, 
385. 388, 389. 403, 404, 41? to 424. 426, 427, 428, 429. 
430 to 435, 447, 448, 451, 461, 462. 465, 469, 471 to 475, 
477:A. 482 to 489, 489-C. 490 to 492, 494, 495, 497, 498, 
500.*501, 502, 504, 506, 507, 508, 509, 510. 

N.B, :—The rest of the offences under the I. F. C., 
are non-bailable. Abetment, cotispiraoy, and attempt 
cases are bailable or non-bailable according to the 
nature of the main offence 

(J) 

Olfeaees under the following seetione of the 1. P. C.. 
are oompoundable.—323, 324 (with permission of 
Court X 325 (with permission of Court), 334, 335 (with 
permission of Court), 337 (with permission of Court), 
338 (with permission of Court), 341, 342, 343 (with 
permission of Court), 346 (tfith permission of Court), 
852, 355, 357 (with permission of Court), 358, 374, 403 
(with‘permission of Court), 417 (with permission of 
Court), 418 (with permission of Court), 419 (with 
permission of Court), 420 (with permission of Court), 

426 (oompoundable when private person is injured), 

427 (oompoundable when private person is injured), 
439 (with permission of Court), 447, 448, 451 (with 
pen^ssion of Court\ 482 (with permission of Court), 
483 ‘(with permission of Court), 486 (with permission 
of Court)> 490-492, 4^4 (with permission of Court). 
‘ 493 J to 498, 500 to 502, 504, 506, 508,'509 (with permis- 

Court)*, • 

a ' —||h«j«at of the offences uifder the 1. F. 0.. 

^tr^^brthoiJl^&dahls* Offenses relatlog to abetment* 
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conspiracy and atlompt are compopndable or not 
according to the nature of the main offence. 

(K) 

Ottencee under the following sections of the L P. C*t 
are cognizable* i.e., in these cases a Po]iee*officer may 
arrest without a warrant.—120*B (may be) 131 to 136. 
138, 140, 143 to 145, 147 to 148, 149 (may be), 150 
to 153, 157 tolSS. 170tol71.213,215eo216-A,224to 
225, 225-B to 226, 231 to 263-A, 269 to 270, 277, 279 to 
283, 285 to 286, 289, 291 to 294. 295, 296, 297. 
302 to 309, 311, 317 to 318, 324 to 333, 335 to 338, 341 to 
344, 346 to 348, 356 to 357, 363 to 369, 371 to 373, 376 
(partly), 377, 379 to 382, 392 to 402, 406 to 409, 411 to 
414,419 to 420, 428 to 430, 431 to 433, 435 to 440, 447 to 
462, 467 (partly), 471 (partly), 48g-A to 489-D, 511 (may 
be). 

tJ.B. All other offences are non>cognlzable. 


CHAPTER Ill. 

I 

GENERAL EXCEPTIONS. 

The Chapter on 'General Exceptions' as stated 
before obviates the necessity of repeating the 
limitation in case of every o^ence. The following 
general exceptions have been mentioned in Chapter 
IV of tl^ Indian Penal Code.' • 

No otfenea : (1) An aot done by, a person bound, 
or by mistaha of fact believing himself to be bound by 
law. (Sec. 76). 
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(2) An' act a Judge acting in judicial capacity^ 
(Sec. 77). 

(3) An act done by a person pursuant to the judg- 
menf or prder of the Court. (Sec. 78). 

(4) An act done by person justified, or by mielake 
o| fact believing himself justified by law* (Sec 79). 

(5) Accident in doing a lawful act. (Sec 80). 

‘ (6) An act likely to cause harm* but done without 
any criminal intent, and to prevent other harm, 
(Sec. 81). 

There ia no justification for intentionally cauaing 
harm. 

Note.*~Afottve, though not a atne qua non for 
bringing the offence home to the accused, ia relevant 
and important on the question of intentton. It is not 
always easy to apply the rule of English law, which 
runs to the effect that a man roust be presumed to- 
intend- the natural or probable consequences of 
his act, to the Indian Criminal Law in view of 
the distinction that the Indian Penal Code^ makes 
between "intention” and "know[edge”^. 

(7) An act of a child under seven years of age. 
(See. 82). 

(8) An act of a child above seven and under 
tw«lve years of immature understanding. (Sec. 83). 

Note.—The law jfresumes maturity in child over 
seven years and it is forHhe defence to prove that the 
child is of immature understanding, ^^en the 

of Mukberjee 3^ in rt: Sutrat fftMum, S2 

a v;jt. Mdwitf a L. j. 
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acouaed la under 12 years of age, the Magistrate has to- 
come to a finding'that the accused attained maturity 
of understanding and was able to judge tVe nature and 
consequence of his act^ 

(9) An act of a person of unsound' mind. 
(Sec. 84). , 

Note-—A person, whose cognitive faculty is not sd- 
impaired as to make it impossible for him to know the. 
nature of his act or understand that he was doing what 
was wrong or contrary to laVr, is not exempted from 
criminal responsibility under Section 84. I. P. C- 
The burden of proving unsoundness of mind rests 
on the accused^. A person subject to insane^ 
impulses, but whose cognitive faculties appear to be 
unira^ired, is not according to Section 84 of the- 
Indian Penal Code, exempt from criminal liability’. 
The law presumes every'person to be sane*. 

Insanity : mental and Intellectual.—On this point I 
like to quote the following portions from the judgment 
of O'Einely and Banerjee JJ., in the case of Q. ^mp- 
V. Kader Hasyer 8hah^. 

“We learn, however, from medical and legal 
authorities who considered the subject of responsibi¬ 
lity in Mental disease (see Mandsley's Responsibility 
in Mental disease,—Ch. III., Bucknill and Tukes* 

1. Q. ^p. T. Maiimuddirt, 2 ? CaUl34 

2. Rei fiam Chandra Da»$, 23 Cal. 621. 29 C. L. J. 20dr 
5001.0.;991, 20 Or. L. J. 

3. Q. Smp. V. Sadar Shah, 23 CaL 604. 

4. SAMdtn,21 A.,W.N.132. 

6. 38 Cal, 604. 
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Ptyehologioal M«dioin«t pp. 269. and Btophsn’A History 
■of ths Criminal Law of Bngiand, Tol. II, Ch. XIX) 
•that insanity' affects not only the cognitive faculties 
-of the mind which guide our actions, but also emotions 
which prompt our actions, and the will by which our 
auctions are performed. It may be that our law, like 
4he law of England, limits non-liability only to those 
.•oases in which insanity affects the cognitive faculties: 
because it is thought that those are the oases to 
which the exemption rigrhtly applies, and the oases 
in which insanity affects only the emotions and the 
will, subjecting the offender to impulses whilst it 
leaves the cognitive faculties unimpaired, have been 
left outside the exception, because it has been 
•thought that the object of the Criminal Law is to make 
people control their insane as well as their sane 
impulses, or to use the ^rds of Lord Justice 
Bramifsii in Beg. v. Hamphregs^ (see Taylor's Manual 
of Medical Jurisprudence. 10th Edition, pp. 745) '*to 
guard against mischievous propensities and homicidal 
impulses'*. Whether this is the proper view to*be taken 
<A the matter, or whether th4 exemption ought to be 
extended as well to the oases in which insanity 
affeote the emotions and will as to those in which it 
affe^S the cognitive faculties, is a question which is 
not for us to oonsjder here. There are no doubt 
eminent authorities who are in favour of extending 
exemption to those cases, but* our dpty is to 
ad&in^ller the Jaw as we find it. It might be said of 


e 


OBKBBAli BZCBmOHS 


283 


<jh. ml 


•our law as it has beau said of the l^w of England by 
.Sir J. Stephen (see his History of tb^ Criminal Law 
43f England, Vol. II, Ch. XIX, pp. 167) that even as it 
stands, the law extends the exemption as well to 
oases where insanity aflects the offender's will and 
emotions as to those where it affects his cognitive 
faculties, because where t)ie will and emotions are 
affected—the offender being subject to insane impulses, 

i 

it is difBoult to say that his cognitive faculties are not 
affected. In extreme cases, that may he true ; but we 
are not prepared to accept the view as generally 
correct that a person is entitled to exemption from 
criminal liability under our law in cases in which it 
is only shown that he is subject to insane impulses, 
notwithstanding that it may appear cl^ar that his 
cognitive faculties, so far as we can judge from his 
acts and words, are left unimpaired. To take such a 
view as this—would be to go against the plain language 
of Section 84 of the Indian Penal Code, and the 
Accepted interpretation of that section."^ 

Doty of the Court when plea of insanity is taken.— 
The Court should decide the question of insanity 
first and then record evidence*. This matter has 
been dealt with in detail in the Procedure Part. 
■{Part /i, Chapter XV page 189.) 

(10) An act of a person incapable of judgment by 
reason of intoxication cause doagainst his will. (SeG.85). 

1, Bead aleo Q. Smp. v. Laitkman Dagdu, 1C Bom. 512. 

Q. Simp. V. Venkakuami. 12 Mad. 450.^1 War 42. 

Q. Kmp. T. .Ratki Mia, 92 CaL 817. 

2. Vide Seotiohs 464,405 Or. P. a 
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. Note :HVolun{ary intoxioatiOD is not a valid 
excuse for an offence^ 

(11) An offence requiring particular intent or 
knowledj^e committed by one who is intoxicated. 
(Sec 86). 

Note :—The above speaks of kuowledqe as well as 

intention. In many cases intention forms the essence 

♦ 

the offence Voluntary drunkenness may be taken 
into account for considering whether the prisoner 
had the inteidion for committing the offence*. The sec¬ 
tion gives drunkenness—the knonleUfje of the sober 
man but does not give him that intention*. A habitual 
**ganj(i'* smoker committed murder in a temporary 
state of intoxication. The accused was sentenced 
to transportation for life as there was no evidence 
of motive. It was obberved that a state of intoxica¬ 
tion afforded sufficient excuse for not imposing the 
extremepenalty^. 

(12) An act not intended and not likely to cause 

death or grievous hurt done by consent. (Sec. 87). 

% 

Note :—Generally speaking every person is free to 
inflict any suffering or damage he chooses, on his 
own persoo and property and if instead of doing this 
hio} 9 elf, he consents to its being done by another, the 
doer commits no offence*. 

. L Q. Fntp. r Bedkei Khan^ W. R. 79. 

8 .«In 'Bf : Rtim Sakvg Bhur <18$4) W. R. (Gtp n u mb^r) (Cr.) 84,. 

8.1912 6 L.B.B.100, F. B.-6 Bur. L.T. 193- 
17 1, a 800-18 dr. L.J. 864 (P.B.) 

T&wowv Dkopi, (1982) 2T C,W N. 290. 

5. MergsaasAMsophersoa. 
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(13) t An act not Intended to cause death done by 
consent in good faith for the person's benefit^. (Sec. 88). 

Note A, a surgeon, knowing th&t a particular 
operation is likely to cause the death of Z, who suffers 
under a painful complaint, but not intending to cause 
Z's death and intending in good faith, for Z’s benefit, 
performs operation on Z with Z’s consent. Z dies. 
A has committed no offence; 

A Kaviraj or a quack who has no training in 
surgery cannot get advantage of Section 88 for 
causing death by unskilful operation’'. 

Where a man of full age (t.s., above 18 years) 
submits himself to emasculation, performed neither 
by skilful hand, nor in the least dangerous way, and 
■dies from the injury, the person concerned in the 
act is guilty of culpable homicide not ahiounting to 
murder*. 

A School master inflicting corporal punishment 
to'a child below twelve years for maintaining school 
discipline comes under this section^. 

Consent.—Consent is no consent if given under 
fear of injury or a misconception of fact or given by 
a child under 12 years of age‘. Consent must be a 
free consent. Causing miscarriage (unless caused 
in good faith for saving the life of the woman) is 


1. Section 881. P. C. ' 

2. iSutoroo fiteimy V. Q. llCal. 566. 

3. Q. Smp. V. Sabcolun Uijrah, S W. B. V. 

4. Maung Ba Thaung, (1925) 27- Cr. L. 636^89 A. 1, R. 


Raog. 107a3 Rang. 669>94 L. C. 41^. 

5. BeotioD 901, P. 0. 
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ao offanoe by itself and the oonsent of the woman 
or of her guardiah to the causing of such miaoarriaga 
does not justify the act*. 

(1^) An act done in good faith for the benefit of 
a per8on*without his oonsent. (Sec. 92). 

Note :~Thi8 section has four provisos and ezpla< 
nations. Please read them. 

Z is carried off by a tiger. A fires at the tiger 
knowing it to be likely that the shot may kill Z, but 
not intending to kill Z, «nd in good faith intending 
Z's benefit. A*8 ball gives Z, a mortal wound. A has 
committed no offence*. 

(15) Communication made in good faith. (Sec. 93.) 

A surgeon, in good faitb, communicates to a 

patient, his opinion that he cannot live. The patient 
dies in consequence of the shock. A has committed’ 
no offence though he knew it to be likely that the 
communication might cause the patient’s death. 

(16) * An act to which a person is compelled by 
threats. (Sec. 94.) 

Note :-*-Read the explanations to the section. To 
obtain the benefit of the exceptions it must be shown 
that the prisoner was compelled to act as he did from 
an apprehension that instant death would be the 
oonieQuence of a refusal’, 

(17) An act oausir^ slight harm (See. 95). 

t 

I." BEiiNiatbn to Seotkn 911. P. a 

8,.. nioitr^loo to Ssstlon 921. P. a 

to* 
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This Section is meant to cover cases which Call 
within the letter but not within the spirit of the law^. 

(18) Nothing is an offence which is done in the 
exercise of the right of private defence. (Sec. 96.) 

Note :—The law as to the right of private defence 
is to be found in Sections 97*106 I. P. C. (.Vido 
next Chapter)- 


CHAPTER IV. 

THE RIGHT OF PRIVATE DEFENCE. 

The right ol private delenee.—This should ordi¬ 
narily be pleaded by the accused by giving a full 
account of the occurrence before the Court. It is 
for the accused to prove his plea*. 

Person in possession of land has right to maintain 
possession.—In investigating a case of dispute as to 
land between two parties a Magistrate found that one 
party was in possession, but there being a charge 
against both the parties, of rioting under Section 147 
of the Indian Penal Code, he punished both the parties. 
It was held that the persons in possession were pro¬ 
tected in maintaining their possession*. 

^e right of private detenee : Seope of such right.— 

The right of private defence of property only cornea 

- - * 

1. Ja^ariahna Samanta v. i>Np«ror, 210. W. K. 95. 

9. Jamltm Qiriar, 10.L.R.62. 

8. TaoUmaimaK^Thi^ aingh tmiMheru 10W.R.94. 
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intd operation when certain specific offence^ against 
property are committed or attempted to be committed. 
The law on th*e subject has been discussed by Patter- 
eon. and Guha JJ., in the case of the Supdt. and 
Remembrancer of Legal Affairs, Bengal v. Bfiagerati 
Mahato^. , 

The right of private defence of the body and pro- 
,'perty.'~Every person has a right, subject to the 
restrictions contained in Section 99, I. P. C. to 
defend :— 

First.—His own body and the body of any other 
person against any offence affecting the human body ; 

Secondly.—The property whether moveable or 
immoveable of himself or any other person, against 
any act which Is an offence falling under the defin- 
tlon of theft, robbery, mischief or criminal trespass, 
or which is an attempt to (A)mmit any one of those 
offences. (Section 97). 

The right of private defence not pleaded but raised 
dn the Court by pleader in the coarse of the arguments : 
Effect—If the accused simply plead ‘not guilty' and 
do not admit the act, but the pleader for the defence 
advances in the course of his arguments the plea of 
''the right of private defence,’ the duty of the Court is 
to accept the plea if it appears upon the evidence, 
either for the prosecution or for the defence, that 
was done by the accused, was done in'belf- 
defence’. • ' 

.1. «1 OiL 991. 

%, Rambkanjon Ojkot 10. W. N. &46. 
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Plea of private defenee and other alternative pleas ^ 

The plea of the right of private defence and othet 
inconsistent pleas in the alternative may be taken 
by the accused'. 

Aete against which there Is no right ot private 
defence : Extent of rl^t.—There is no right of private 
defence in cases in which there is time to have 
recourse to the protection of the public authorities. 
The right of private defence .in no case extends to the 
inflicting of more hanm than it is necessary to inflict 
for the purpose of the defence (Sec. 99). For further 
details regarding resistance to a public servant, etc., 
read Section 99. I. P. C. Where the complainants are 
aggressors and the accused acts in the exercise of his 
right of private defence of person and property and 
does not inflict more haxm than what is necessary, he 
commits no offence*. 

ResUtanee to a Civil Court peon—no right ot private 
defenee.—An accused person was convicted under 
Section 353, I. P. C., for assaulting a Civil Court peofi 
when executing a writ of delivery of possession in a 
share in a tank by ordering some fisher*men to cast 
nets in the tank, for catching fish, on behalf of the 
^-decree-holder as provided in the writ ; the High Court 
held that whatever mistake there might be in the 
procedure of the Munsif in giving 'the direction in the 
\rtt, the petiticpier had no nght of private defence 
uf der Section 99, I. P. C., against the peon, who was 

■ i. 40 AU. 264. 

' 8 . Q, Smp. V. Nantmg Poikabhai, 14 Bom. 441. 
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. ' 
a public servanl actingc under colour of hUi office and 
in good faith ^ 

The right of private defence against the act of a 
|>6raoD pf unsound mind etc —Such a right exists under 
Section 98, I.P.C. Z, under the influence of madness, 
attempts to kill A; Z is guilty of no offence. But A 
has the same right of private defence which he would 
*9iave if.Z were sane. 

Arrest of a wrong person : right of private defence.— 
A District Magistrate issued a warrant for the arrest 
and production of a witness for {he purpose of giving 
evidence at an investigation held by the police* In 
attempting to execute such warrant the Police-officer 
arrested a wrong person and was assaulted in the 
attempt. offence was committed by the 

person arrested’. 

No one can take the law *into hie own hand*—The 
petitioner went with three ploughs on a plot of land to 
which the complainant had the right of possession, 
and of which he was in possession till such entry, and 
haggn to plough the land, to uproot some castor plants 
and throw them away. While they were thus in 
actual but temporary occupation, the complainant 
and /hU party went on the land and tried to unyoke 
thf cattle, whereupon a riot took place. The peti¬ 
tioners were convicted by the trial Court. Their 

lOrdehipe ^ while, upholding the conviction oburved 

• # 

I I, * ----wie. 

^ IV«ol4 T. £ £mj>., 16 C. W. N. 54& 

9 : Q, w JogtnAtikUh U OeL 8aOwiO.V.S. 
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that the ])8titioaers werQ undoubtedly members of'an 
unlawful assembly and that the complainant did not 
use force of an aggressive kind. The complainant might 
have recourse to the proper authorities for *the 
prevention of any wrongful act, and redress in other 
ways, but that was nc^ justification of the conduct of 
the petitioners ; for. even if they had a right to the 
land, they had no right to take the law into their own 
hands^. The plea of defence of property or person is 
not available when either party invites the other to 
the contest’.' ’ 

Exeeedlng the right ot private defence.—A weak 
semi'Starved old woman was detected in the act of 
stealing: she was mercilessly beaten : the ulna of 
the fore-arra was broken : the phalanx of the left 
finger was also broken: there were contusions and 
abrasions all over the body and the marks of two 
severe blows on the head : death ensued within a few 
hours, and was without the least doubt, caused by 
such beating, held —injuries inflicted were not simply 
an excess, and beyond what the law would have allowed 
for the purpose of such'defenoe : they were altogether 
beyond the pale of law. The accused was convicted 
under Section 302,and was sentenced to trans¬ 
portation for life*. 

Jnstifiable Injnry.—For injuring another in self- 


1. JbtraiaJroMdnv. £mp.,35CiiL103a7Cr.L.J.l23. 

, 2. Sing v. £. AXR. 1935 Nag. 141^66 Cr. L. J. 8Q1, 

8, Q. V. Odool Bowrte, 5 W.& 3fX S^ilar eau of txottUng 

loti, }g. 1988 0. W. N. 9S4 (Oedh ou^ > 
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defence there mast be two thioge : (1) thdre must 
be no more herm inflicted than is necessary for the 
purpose of defence and (2) there must be a reasonable 
apprehension of danger to the body from the attempt 
or threat on the part of the aggressor to commit some 
offence. 

Where the right of private defence of the body ex- 
' tends to eanslng death.—This is the subject-matter of 
Section 100,1.P.O* The section is reproduced below 
"The right of private defence of the body extends under 
the restrictions mentioned in the last proceeding 
Section (99) to the voluntary causing death or of any 
other harm to the assailant^ if the offence which 
occasions the exercise of the right be 'of any of the 
descriptions hereinafter enumerated, namely 

First—Such an assault as may reasonably cause 
the apprehension that death will otherwise be the 
consequence of such assault; 

Secondly—Sucli an assault as may reasonably 
cause the apprehension that grievous hurt will other¬ 
wise be the consequence of subh assault; 

tUrdly—An assault with the intention of com¬ 
mitting rape ; 

fourthly—An assault with the intention of grati*' 
fying unnaturel lust; 

Fifthly—An ^saulf with the intention of kidnap* 
ping or ab^etinf % 

vSijttlyt—Am assault with the intention of wrong* 
f^ly conteins s person,,unitar oiroiunstanoea which 
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ma 7 reasbnably eause him to apprehend that he will 
be unable to have recourse to the public authorities 
for his release^. 

In other cases the right extends to causing any 
other harm but not death. 

Private defence of property.—It extends (subject to 
the restrictions contained in Sec. 99) to the voluntary 
causing death in cases of (1) robbery, (2) house-break* * 
ing by night, (3) mischief by fire on human dwelling 
or place for custody of property, (4) theft or house- 
trespass under circumstances as may reasonably 
cause the apprehension that death or grave assault 
will be the consequence if such right of private defence 
is not exercised^. In other cases the right extends 
to causing any harm other than death. 

Commeneement and eontinuanee ot the right.—The 
right commences when the apprehension of danger 
commences and ends when the apprehension ends. 
In case of apprehension of deadly assault, if the 
defender is so situated that he cannot effectually 
exercise his right without risk of harm to an innocent 
person,—the right extends to the running'of the risk. 

Private defence of person and property : when one 
exceeds the right and when not.—The deceased and 
three others who formed his party attacked with 
lathia, the accused and his party of equal number ; as 
a result of the quarrel one of the party of the deceased 

L Beotloa too, I.P.O. 

8. Beotioa 1(8, tfjQ, < 
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struok A blow or the socused which felled him to thw 
ground* The accused rose up and inflicted a blow on 
the head of the deceased which fractured his skull 
causing death within a short time. Jfe/d that under 
the circumstances of the case the accused did not 
exceed his right of private defence, and that a man 
in the predicament of the accused could not be 
'expected to judge too nicely^. 

Under Section 103. I. P. C., the right of private 
defence of property to the extent of causing death 
arises hot only when the house is broken into but 
when an attempt is made to break into the house* It 
is not the intention of law that the right to defend 
property is available only when the thief has already 
effected entry. Property may be protected by attack>^ 
ing the thief inside the house as much as by prevent*- 
ing his entry into it*. 

Where the aggressors were armed with deadly 
weapons and actually committed house-trespass and 
the accused reasonably apprehended that death or 
grievous hurt to himself and ^is men would be the 
coniequence, and wounded the aggressors —held the 
r^ht of private defence was not exceeded*. 

A police constable, at midnight, entered upon the 
preinisea of a person who was regarded by the police 
as a euspiotoue ohai^cter and knocked at his door to 
adoertain he'^was ibere ; whereupon, the man oame 

I • I 

III y ■ 11I g iii j * . . - M l 11 I, .. . .. . 

'i S^t NaiKVm*r.Z.£lmp^ 13 (XW.ia. 119^ 
k A^.fifep.V.ii<A«a,4BO.L.»^. 

& O. mLv, flfce 92 w; A. 51. 
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Out and'abusad and pushed the constable and lifted a 
stick as if he were about to bit the constable with it. 

P 

A oomplaint was preferred against the man under 

Section 353, 1. P. C., for using criminal force to deter 

a public servant in the execution of his duty. It waa 

held that in the cireimstances of the case no offenca 

had been committed; the constable was not engaged in 

the execution of his duty as a public servant and was 

% 

technically guilty of house^trespass. and his action 
was calculated to cause annoyance to the inmates of 
the house and was insulting to the accused and that 
he was in consequence justified in causing the slight 
harm which he had inflicted on the constable. The 
constable could not be regarded under Section 99, 
I. P. C., as acting in good faith—under colour of his 
office, as his actions were not authorized by any police 
circular or order'. * 

Accused persons, while in the peaceful possession 
of their property, were attacked by the opposite party. 
Men of opposite party began to reap crops grown by 
the accused. The accused party armed themselves 
with sticks and opposed the cutting of the crops, and 
in the riot which took place, two men of the aggres* 
sing party were wounded. Held, the accused did not 
exceed the right of private defence of property^. 

A commits no offence if in exercising the right of 
private defence of his property against B, whom hn 

b * 

m _ 

1. Doratama PHlai t. Rmf., 97 Had. 52»(1 Weir 529 sad 346» 
13 M. J. 98S). a 

9. (), imp. V (7icriwtefMdpkMi|r oad ofketv, 14 W. R. QQ. 
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£iida i),«&r ft hole on A’s house, strikes hit& with a, 
ftiok in the dark st rendom, whereby B is killed^. 
When the accused believing that the deceased had 
been stealing paddy from his field gave him lathi 
blows oh the vital part of the body causing immediate 
death —held the right was exceeded and the accused 
iras liable to be convicted under Sec. 304,1. P. C.‘. 


CHAPTER V. 

ABETMENT, CONSPIRACY AND OFFENCES 

AOAINST STATE. 

Abetment.—A person abets the doing of a thing 
who instigates any person to do that thing or iaten> 
tionally aids by an act or illegal omission of doing 
that thing and does other acts mentioned in Section 
107,1. P. C- An abettor has been defined in Section 108 
I. P. 0. Other sections of Chapter V of the I. P. 0., 
enumerate various kinds of abetments. To constitute 
the otfence of abetment it is not necessary that the 
act totted should be committed or that the effect 
requisite to constitute the offence be caused. Where 
A instigates B to murder C, but B refuses to do so, 
A is guilty of abettingf B to commit murder. The 


Xi Q- v« PtUnc Ntukyo attd otkm, 9 W. B. 4S 

^ ♦a ^ 
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•offence ef abetment is complete notwithatanding that 
the person abetted Involuntarily fails in doing the 
act abetted or is interrupted before the aCt is complete. 
The offence of abetment by instigation depends upon 
the intention of the person abetted^. Whenever any 
person, who if absent would be liable to be punished 
as an abettor, is present when the act or offence (for 
which he would be punishable in consequence of the ^ 
abetment) is committed, he shall be deemed to have 
committed such act or offence^. Where A gave a 
■dao to B, who had given out his intention to coerce G 
and B inflicted grievous hurt on C with the dao, — hold, 
A was guilty of abetment*. 

Sympathy— if abetment.—The offence of abetment is 

a substantive offence. Mere show of sympathy is no 

_ • 

abetment. Persons of influence being aware of the 

•objects of the members of an unlawful assembly 

deliberately absented themselves from the locality 

where such an assembly was formed and shqwed 

sympathy. Princep J., held that the conduct of those 

persons did not amount to “in8tigation'’or ‘‘abetment" 

of an offence*. 

In order to convict a person of abetting the commi* 
ssion of a crime it is necessary not only to prove 
that he has taken part in some steps which may be 


1. Z>. P.^Minwallah v. £., A.I.B, Sind Cr. L. J. 88 

2. Section lU, I.F.C. 

3. Q, Bmp. T. £$hm and Bedoo Utah, 12 W.R. 52. 

4. BHm Alt Uajamder v. Bmp., 4 O.W.N. 500. 
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iiin6o«nt but that he is oonneoted with other stepd 
of the transaction which are criminai^ 

It the principal offence taU.-~An offence of abetment 
may fail through if the principal offence is not 
substanUated*. But it cannot be said as a general 
rule that an abettor must be acquitted if the principal 
is acquitted*. 

. Conspiracy.—Under the Indian Penal Code oons^ 
piracy, except in the cases provided for in the Code* 
is a mere species of abetnient when an act or illegal 
omission takes place in pursuance of that conspiracy, 
and amounts to a distinct offence for each distinct 
offence abetted by conspiracy*. 

Dlllerent consequences ct abetment.—When one act 
is abetted and a different act is done, the abettor in 

liable for the act done in the same manner and to 

• 

the same extent as if be had directly abetted it, 
provided, the act done was a probable consequence 
of Ifie abetment, and was committed under the 
ioflaence of the instigation, or with the aid, or 
in pursuance of the conspiracy,whiob constituted the 
abetnient*. 

The tast of ffuilt in a charge of abetment must 


1. Q. Shop. ▼. ?r»ni«&a«ui Mookerjft. 20 W B. 41. 

2. Jiaj» Kk^n v. K. Smp ^32 CLJ. 478-22 Cr. L. J. 448. 

3. VmaDapi Da^v.JT Emp., 280.W.N.'1046-&2 OaL 112* 
S 40C.L.7.8^2ffOr.L.J.ll. 

IT V, fiemmal Be^t, 24 Med. 823*11 M.tJ. 2I1« 
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always be whether having regard to the immediata 
object of the instigation or oonspirady, the act dona 
by the principal is one which, according to ordinary 
experience and common sense, the abettor must hcvo 
foreseen as probable^. 

Criminal conspiracy. —This subject has been dealt 
with in Chapter V>A of the Indian Penal Code» 
Criminal conspiracy has been defined in Section 120-A.» 

t 

L P. C. Except in respect of the offences parti* 
cularised in Section 120-A, conspiracy m is not 
an offence under the Indian Penal Code^. 

Oefittltion : punishment: gist of the offence.’—When 
two or more persons agree to do, or cause to be done*— 

(1) an illegal act, or 

(2) an act which is not illegal by illegal means* 

such an agreement is designated h criminal 
conspiracy: • 

Provided that no agreement except an agreement 
to commit an offence shall amount to a criminal 
conspiracy unless some act besides the agreement is 
done by one or more parties to such agreement in 
pursuance thereof. 

Explanation :—It is immaterial whether the illegal 
act is the ultimate object of such agreement or is 
merely incidental to that object*. 

Section 120-B prescribes punishment for criminal 

conspiracy. Whoever is a party to a criminal 

_ _ _ > _ _ 

1> Q,titnp.y. 'hbihur Dot and otJurs, 6 All 491 b 4A.W. N, 
(1884) 251 >8 lad Jar. lid. 

2. Btetemesk of object and teaconi. 

3. Beatioo 190-i, I.P.O. 
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tonapiraoy to commit &a oileoee punUhftibJa with. 
4oatb, transportation or rigorous imprisonment for 
« term of two years or upwards shall, where no 
ttpr^es provision is made in the Code for the 
punishment of such a conspiracy, be punished in the 
name manner as if he had abetted such offence. 

Whoever is a party to a criminal conspiracy 
pther than a criminal conspiracy to commit an offence 

I 

punishable as aforesaid shall be punished with 
imprisonment of either description for a term not 
exceeding six months, or with fine or with both*. The 
gist of the offence under Section 100-B, 1. P. C., is an 
agreement between the accused persons: when one of 
the two accused under trial is acquitted of the 
eharge under Sections 120*6/302, I. P. C., the other 
Pannot be convicted of that charge^. Criminal cons* 
piracy consists simply in the agreement or con¬ 
federacy to do a criminal act—no matter whether 
it is done or not^. 

Criminal eonspiraey: proof*—To establish a charge 
of criminal conspiracy, the prosecution must prove 
an agreement between two or more persons to do or 
^ause to be done, some illegal act, or some act 
whioh is not illegal by illegal means. Any act 
done by any of the parties to the agreement in 
parsuanoa of it need not be proved*. 

1. Section 12(V6,1. F-C. • 

2. JElmp.?. OeMan Sordor, 39C-LJ. 26d/ 

3. *f lot Bm t. K. Emp., 19 aW.N. e?6«-42 CsL 95?- 

291.0. bia. 

£seAa^jtnJf*,AI.B.l935 AU.162«36C;.UJ.68l. 
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San6lloo.-~Und9r Section 196-A. Cr> F. C., no Qourt 
can take cognizance of a case under Section 120>B; 
I. P. 0., without the sanction of the Local Government* 

Section l96‘A of the Criminal Procedure Code onl^ 
renders sanction necessary when the prosecution 
is for criminal conspiracy punishable under Section 
120’B of the Indian Penal Code. Prosecution for 
abetment by way of conspiracy punishable under 
Section 109 of the said Code requires no sanction^. 

Offences against the State and offences relating to 
Army* Navy and Air Force-—These matters have been 
dealt with in Chapters VI and VII of the I. P. C.* 
—Sections 121 to 140. 

Offences against the State are : Waging or 
attempting to wage war or abetting the waging 
of war, conspiracy to commit the aforesaid offences* 
collecting arms with.the intention of waging war, 
sedition and similar other offences. The most 
common offence under Chapter VI,—I.P.C., is sedition. 

Sedition-—This has been defined in Section 124-A. 
As the said section is important, it is reproduced 
below : 

“Whoever by words, either spoken or written, or 
by signs, or by visible representation, or otherwise* 
brings or attempts to bring into hatred or contempt* 
or excites or attempts to excite disaffection towards 
His Majesty or the Government established by 
law in British Jndia, shall be punished with trans¬ 
portation for life or any shorter term, to which fine 


1. ▼. JT. a L. J. S79. 
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may ba added, or with imprisonment whibh may 
axtend to three years, to which fine may be added, 
pr with fine. 

Explanation 1 :—The expression ''disaffection'* 
Includes* disloyalty and all feelings of enmity. 

Explanation S :—Comments expressing disappro¬ 
bation of the measures of the Government with a 
view to obtain their alteration by lawful means, 
without' exciting or attempting to excite hatred, 
contempt or disaffeetioii, do not constitute an 
offence under this section. ' 

Exj^anation 8 Comments expressing disapproba* 
tion of the administrative or other action of the 
Ooyernmeht without exciting or attempting to excite 
hatred, contempt or disaffection, do not constitute 
an offence under this section*. 

Qlst of the olteoee : Intention.—The gist of the 
offence under Section 124’A, Indian Penal Code, 
lies in the intention of the writer and the intention 
is to be gathered from a fair and generous reading 
of tbe article in respect of which the charge is laid 
and not from isolated or stray passages here and 
there* In gathering the interUiont allowance must 
be ma^e for a certain amount of latitude to writers 
$n the jmblic press. 

SfiectioS'l^A, In^an Penal Code is to be so con- 
^ earned as do |3tet stifle a\togetber legitimate criticism*. 

-r-7-r:—rW--^- 

WfisDttaB h f. C. 

', 8<.'<?«pW v« £ Smp., Vol. it aL. J, 106-IW L 0. 

Cal. 751. 
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DUaffsetion.—StMchdy J., la the case of Q. Emp- y. 
Bal Gangadhar 7ilak^ (Editor of ‘Eesori* who was 
charged under Section 124’A, LP.C.)> in his charge to 
the Jury said, "I agree with Sir Comer Fetbram in the 
^Bangabasi’case that disaffection means simply the 
absence of affectioi>. It means hatred, enmity, 
dislike, hostility, contempt, and every form of ill-will 
to the Government, 'Disloyalty* is perhaps the best 
general term, comprehending every possible form of 
bad feeling to the Government. That is what the law 
means by the disaffection which a man must not 
excite or attempt to excite ; he must not make or try 
to make others feel enmity of any kind to the Govern* 
jnent." 

Construction of document: evidence of intention.— 
When the meaning of a document has been truly as¬ 
certained that documeht itself is evidence of the inteif 
tion of the writer. Intention is a psychological fact 
and can be proved under Section 14 of Che Evidence 
Act, when the existence of intention is in issue or 
relevant, provided that the collateral fact is not too 
remote. 

Tn judging the question of intention the publisher 
must be deemed to iniend that which is the natural 
result of the words used. In the Privy Council case 
of Annie Beaeant v. Advocate Genertd, it was held : 
*'In judging the question of intention the publisher, 
must beseemed to intend thht which is the natural 
Result of the words, having regard, amongst other 

y 

I *. . ^ 

hm. 112*al page 134. 
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things, to the cljaracter and description of that part 
of the public who are expected to read the articles^.*' 

dedlttons speech: relevAney of other speeehes.-^ 
It was held by Sir Arnold White, C. J*, and Miller J.^ 
in the case of V. 0. Chtdambaram Pillm* : that: “Where 
certain speeches form the subjeot matter of a charge 
for sedition and when such speeches form part of a 
•seri^ of speeches or lectures on the topic, delivered 
within a short period of time, any of such speeches or 
lectures will be admissible, under Section 14 ot the 
Evidence Act, as evidence to prove the intention of 
the speaker in respect of the speeches which form the 
subject of the charge.'* 

When no sedition.—A speech charging the Govern¬ 
ment with discriminating against Class organisations 
and recommending Bolshevik form of Government as 
preferable to p(>r se Capitalist Wm does not amount 
to sedition”. 

Sanction*—Government sanction is necessary for 
prosecution of the offender for sedition and other 
offences against the State*. The order according 
sanetion need not contain the different sections of the 
I. P. C., under which the offence comes. 


1. AAnie Saamt V. Adppeate Oenerai of ^ Oovemmmt of 
' JKodroa ^ 0-Wv K. 21 Bom. L. B. : (567 F. 0^ 

& 32,Vsd.,9«9€K.S<.J. ISO. 

K 'ASfK iWw V. E,59 a W. K IS45-A. 1. B, 

ioacr.p.c. 




CHAPTER VI. 

CONTORTS OF THE DIFFERENT SECTIONS OF I. P. C. 

This Chapter is virtually the table of contents of 

• 

the Indian Penal Code : it is calculated to help faci* 
lity of reference to sections of the Code by the 
description of the <fffence. The next two Chapters 
are devoted to treatment of the law bearing on some 
very common offences which have been numbered 
serially and treated severally. Bold type figures in 
the left hand colunvi of this Chapter refer to the 
serial number given by the author to these offences 
in the next Chapter. 


Brief Contentit Sections 


Title ... ... 1 

Punishment ... ' ... Z 

Punishment for offencbs committed beyond 

but triable within the territories ... 3 

Extention of the Code ... ... 4 

Laws not to be affected by this Act ... 5 


Definitions to be understood subject to excep¬ 


tions 

Sense of expressions 
Gender' 

Number • 

“Man/’ and "Woman" 
“Person^'* 

"Public’*, 

''‘<3ueen*’ 

‘''Servant of.the ^uden’* 
"dritish-India"* 
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•Sediong’ 

*‘<}Dytrbniadt of )ndia" 

* 

• ae 2 . 

•^9 

|6 

“Govarnment"* 

• ae 


17 

*ppeeidency" 

• * • 

1 

1» 


# * t 

9 • • 

IF 

“Court of Justice'’ 

••• # 


' 20 

‘"Public Servants” 


PP P 

21 

THo^able property" 

# # # 

^94 

22 

Wrongful gain/' "Wrongful loss," “Gaining 


wrongfully", “Losing'Wrongfully" 

99 P 

23 

“Dishonestly’' 

e.e • 

4 P 4 

24- 

“Fraudulently" 


^ 9 P 

25- 

“Reason to believe" 


444 

26 

Property in possession of wife and others 

444 

27 

"Ounterfeit” 


9 % 9 

23 

“Document" 

% #• 

4 44 

20 

“Valuable security* 

ate 

4%4 

30 

“A will’’ 

« # # 

444 

31 

Words referring to acts include illegal omission 

ZZ 

‘^Aet," "Omission” 


4 P 4 

33 

Acte done by several persons 

in furtheianoe of 


1 oomtPbn intention 

• 


34 

When an act is criminal by reason of its being 


doonwlth a criminal knowledge or inten- 


tto« 


eee 

35^ 


Bffeofe QAvtBed partly, by act and partly by 


^ omiaaioQ ^ •«# 36> 

G<H>paration by d«iiig one of seTeral acts 
: . BCl^uU^ an ^ffanoa '•v $7 

4pf!Qion8 oon<Mtead in a orimtnid aofe ipay.ba 

•diJIiy Qffances ut •" l 9^ 
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Sedtons 

•Toluntarily" ' 
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3» 
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. men^hPpro^srtr 
Itisohief ‘ 

KU4iU( onttsing damage to the extent of fifty 

♦ 


418 

419 

420 

421 

422 


428 

424 

485 









Ch. VI} coirruTTB 327 

Brief dontenta Sectiona 

HUohUf.by killing or maiming cattle .etc. of 

the value of ten rupees ... 428 

Jifischief hy killing or maiming cattle etc. of 
any value or any animal of the value of 
fifty rupees • ... ... 429 

Mischief by injury to works of irrigation or by 

wrongfully diverting water ••• 430 

Mischief by injury to public road etc. ... 491 

Mischief by causing inundation or obstruction. 

to public drainage attended with damage 432 
Mischief by destroying or moving or rendering 

• less useful, a Ught>house or sea-mark ... 433 

Mischief by destroying or moving, etc., a land 

mark fixed by public authority ... 434 

Mischief by fire or explosive substance with 
intent to cause damage to amount of one 
hundred or (in case of agricultural 

produce) ten rupees ... 43S 

Mischief by fire or explosive substance with 

intent to destroy house, etc. ••• 436 

Mischief with intent to destroy or make unsafe 

a decked vessel or one of 20 tons burden 437 
Punishitxent for the mischief described in Sec¬ 
tion 437 committed by fire or explosive 
substance... ... * 488 

Punishment fo{ intentionally running vessel 
agrcfbnd or ashore with intent to commit 
theft •$% ••• 439 

Mlaohief oommitited after preparation made for 

oadtlng death or hurt » • w. 440 

A 
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Brief Contents *8ection» 

Criminal trespass ... ... 44/1 

House-trespass ... ... ... 442- 

Lurking house-trespass... ... ... 443 

Lurking house-trespass by night ... ... 444 

House-breaking ... ... ... 443 

House-breaking by night ... ... 446 

^o. 70 ... ... ... ••• 447 

No. 71 ... ... ... ... 448' 

House trespass in order to commit offence 

punishable with death ... ... 44^ 

House-trespass in order to commit offence 
punishable with transportation for 
lile ... ... ... ... 43i^ 

House-trespass in order to commit offence 

punishable with imprisonment ... 451 

House-trespass after preparation for hurt. 

assault or wrongful restraint ... 452 

No* 72 ... ... ... ... 453 

Lurking house-trespass or house-breaking in 
order to commit offence punishable with 
imprisonment ... .... ... 454 

Larking house-trespass or house-breaking, 
after preparation for hurt, assault or 
' wrongful restraint ... ... 455 

Banishment for lurking house-trespass, - or 

housnybreaking by night ... 456 

Lhrking bouef^eepass, or house-breaking by 
'flight in order to commit offence punish* ' 

eblOL with Imi^lsonmeDt . 457 

^^ii|f.||<ufMreepan.flr bonse-breakiBg y 
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Brief Contents , Sections 

night after preparation for hurt, assault 

or wrongful restraint ... ... 453 

Grievous hurt caused whilst committing lurking 

house'trespass or house-breaking ... 459 

All persons jointly concerned in lurking house- 
trespass or house-breaking by night 

punishable where death or grievous hurt 
caused by one of them ... ... 460 

Dishonestly breaking open receptacle contain* 

ing property ... ... ... 461 

Punishment for same offence when committed 

by person entrusted with custody ... 462 

Porgery ... ... ... ... 463 

Making a false document ... ... 464 

No. 78 ... ... ... ... 463 

Forgery of record of Court or of Public register, 

etc. ... ... ... ... 466 

Forgery of valuable security, will, etc. ... 467 

Forgery for purpose of cheating ... ... 468 

Forgery for purpose of harming reputation ... 469 

Forged document ... ... ... 479 

Using as genuine a forged document ... 471 

Making or possessing counterfeit seal, etc., with 
intent to commit forgery punishable under 
Section 467 ... . ... ... 472 

Making or possessing counterfeit seal, with in- 
' tenhto commit forgery punishable otherwise 473 
Having possession of document described in 
Section 466 or 467 knowing it to be forged 
and intending to use it as genuine .t. 


474 
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Brief CorUente 






#♦4 


# 






### 


#•» 








i • # 






### 






Coanteifeitin^ device or mark used for autbea- 
tioatiog documents described in Sec. 467. 
or possessing counterfeit marked material 
Counterfeiting device or mark used for authen* 
ticating documents other than those des- 
oribed in Section 467, or possessing count* 
* erfeit marked material 
Mo. 74 
No* 76 

Trade mark ... 

Property mark 
tfsing a false trade mark 
Using 8 false property mark 
Mo. 76 ... ••• ••• 

Counterfeiting a trade mark or property mark 
used by another 

Counterfeiting a mark used by a public servant 
Making'or possessing any instrument used for 
counterfeiting a trade mark or property 
mark ... ... ^ ... ... 

Ko. 73.A *** ••• eee 

Mlaking a false mark upon any receptacle 
containing goods ... ... ... 

Puniehtnent for making use of any such false 
marie 

, TampermS '*ith property mark with intent to 
' cauMfi^yy ... ... 

• eeb ^ ee* * -^ee^ * 4ee 

Using' M forged dMMorfeil 

■o9?CMSr#^«*f bank-nM4f 4* > 


475 


476 

477 
477.A 

478 

479 

480 
461 
488 

483 

484 


485 

486 

487 

488 

489 

4eo>A 

489-B 
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Brief Contents • i 

,No« 7S ••• ••• ^ ••• 

Making or poflsessing instruments or materials 
for forging or counterfeiting currencj-* 
notes or bank-notes 
Bepealed ... • ... 

Breach of contract to attend on and supply 
wants of helpless persons ... 

Repealed 

No. 79 ... •» 

No. 80 ... ... 

Marrying again during life time of husband 

or wife with concealment of former 

marriage from person with whom subse¬ 
quent marriage is contracted 
Marriage ceremony frgiudulently gone through 
without lawful marriage 
}fo. 81 ... ... ... 

No. 82 
Defamation 
1^0. 88 

Printing or engraving matter known to be 
defamatory 

Sale of printed or engraved substance contain¬ 
ing defamatory matter ••• 

Oriminal intimidation «..* ••• 

No. 84 •ee ft ••• •se 

StatemAits conducing to public mischief 
Punishment for criminal intimidation 
'Criminal intimidation by an anonymous eom- 
'' Vnicoloation «... 


£l<0c^fofis 

. 489-C 


489-D 

490 

491 

492 

493 

494 


495 

496 

497 

498 

499 

500 

501 

502 

503 

504 

505 

506 

507 


ft# 
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Brief Conlenta SecHone 

Act caused by inducing person to believe that 
he will be rendered an object of Divine 
'displeasure ... ... 508- 

Word, gesture etc., intended to insult the 

modesty of a woman ... • ... 509 

Misconduct in public by a drunken person ... 510 

86 ... ... ... 511 


CHAPTER Vn 

COMMON OFFENCES. 

Common olfeneee under tbe Radian Penal Code.—It 
is not within the scope of this book to refer to all the 
sections of the I. F. C. But the offences, under the 

ft 

Indian Penal Code, which frequently come up before 
our criminal Courts will be mentioned in this 
chapter for ready reference. 

After mentioning the offences and the sections I 
shall deal with those sections separately, giving 
concise but useful notes. This, it is hoped, will be 
appreciated by the junior practitioners for whom the 

book is primarily meant. 

• < 

Offence Sec. of I.P.C. 

1, lAbeCment of offence.—Abettor ... 108 

i. Abettor present when offence is committed 114 
8< sCripiin^<)oa»plraoy ... ... 120-& 
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■ 

'Offence* Sec, of LP.C. 

4. Sedition ... ... * ... 124-A 

'6. Offences against State ... * ... 121>130 

■6. Punishment for unlawful assembly ... • 143 
7. Joining an unlawful assembly armed with 

deadly weapon ^ ... ...144 

5. Joining or continuing in an unlawful 

assembly knowing that it has been 
commanded to disperse ... ... 145 

9. Rioting ... ... ... 147 

10. Rioting armed with a deadly weapon 148 

11. If an offence be committed by any mem> 
ber of an unlawful assembly every other 
member of such assembly shall be guilty 

of the offence ... ... 149 

12. Promoting enemity between classes ... ISS-A 

13. Being or expecting to be a public servant, . 
and taking gratification other than legal 
remuneration in respect of an official act. 161 

14. Taking gratification, in order, by corrupt 

or illegal means to influence a public 
servant ... * ••• ... 162 

16. Personation at an election ... 1?1>D 

16. Bribery ... ... ... ITl^B 

17. Absconding to avoid service of summons 

or other proceeding from a-public servant, 

etc. ... ... ... 172 

18. Intentionally omitting* to produce a 

document to a public servant by a person 
legally bound to produce or deliver such 

document^.,. ... ... 175 
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O#«nc0 Sec^^J.P.O, 

1ft. Knowingly furnishing f&lse information to 

a public servant ••• #•« 177 

ftft. Refusing oath when duly required to 

take oath by a public servant ••• ITS* 

SI. Being legally bound to state truth, and 

refusing to answer questions ... 179* 

|2- Refusing to sign a statement made to a 

public servant when legally required to do so 180 

28. Eno-wingly stating on oath as true that 

which is false ... ••. 181 

24. Giving false information to a public 
servant in order to cause him to use his 
lawful power to the injury or annoyance 
of any person ... ... 182 

26. Besistance to the taking of property by 

the lawful authority of a public servant ... 18$- 

26. Obstructing public servant in the dis¬ 
charge of his public functions ••• 186 

27. Disobedience to an order lawfully promul¬ 
gated by a public servant, etc. ... ISS- 

8S« Threatening a public servant with injury 
V to him or one in whom he is interested, to 
induce him to do or forbear to dd any 
official act ... ... 18^ 

29. Giving or fabricating false evidence in a 


judicial proceeding ; giving or fabricating 
false evidence in any other ease 
29*^4 Issaing or signing false certificate 
80. atatsment made in any declaration 

wlUp^ia h^ law reeeivable as evidence ••• 


19 ^ 

197 

190 


4 
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• •• 


202 - 

203 

209 ^ 

211 


Offence • Sec.ofl.P.C. 

81. Caueing disappearance of evidence of an 
offence committed, or giving false‘infor¬ 
mation touching it to screen offender 

82. Intentional omission to give information 

of an offence by a person legally bound to 
inform ••• 

S3' Giving false information respecting an 
offence committed 

84. False claim in Court of Justice 

85. False charge of offence made with intent 
to injure 

86. Harbouring an offender who has escaped 
from custody or whose apprehension has 
been ordered etc. 

8T. Harbouring robbers or dacoits 

88. Resistance or obstfruction to the lawful 
apprehension of another person, or rescu¬ 
ing him from lawful custody 

89 Intentional insult or interruption to a 
public servant sitting in any stage of the 
judicial proceeding 

40. Counterfeiting or performing any part of 
the process of counterfeiting the Queen’s 

coin ••• ... 282 

41. Possession instrument or material for 

the purpose of using the same for counter¬ 
feiting coin ... * ••• 23S- 

42. Possession of Queen’s coin by a person 

who knew it to be counterfeit when he 
beiMme poeeessed thereof ... 243 


213 

216-A 


225- 


223 


9 


eee 
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Offence Sec.of l.P.C. 

48. Fraudulent use of false Inetrument for 

weighing ••• ••• 364 

44. • Negligently doing any act known to be 

likely to spread infection of any disease 
dangerous to life , ... 269 

45. Adulterating food or drink intended for 

sale, so as to make the same noxious ... 272 

45*A. Sale of noxious food or milk ... 273 

45*B. Rash driving or riding on a public way 

(See Motor Vehicles Act—Sec. 5) 279 

46. Murder ... ... 302 

47. Culpable homicide not amounting to 

murder ... ... 304 

48. Causing death by rash or negligent act ... 304-A 

49. Attempt to commit suicide ... 309 

50. Causing miscarriage ' ... 312 

61. Causing death of a quick unborn child by 

an act amounting to culpable homicide ... 316 

52. Concealment of birth by secret disposal of 

dead body ... ... 318 

58. Voluntarily causing hurt' ... 323 

54. Voluntarily causing grievous hurt ... 325 

66. Wrongfully restraining any person' ... 341 

66. Wrongfully confining any person ... 342 

67. Assault or use criminal force otherwise 

than on grave provocation ... 352 

68. Punishment for kidnapping * ^... 3S3 

6I^A.-Eidnappii^ ' from lawful guardianship, 

' . abduction of woman to compel her mar- 

riag|eto. ... * 361<862,S66 
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Offeree 


Sec. of 

A 

/. Pi a 

69. 

Rape 


♦ ♦ # 

■m 

'60. 

Theft 

# # • 

« 9 • 

379 

61. 

Extortion 


• 9 9 

384 

62. 

Robbery 

* # 9 

9 * « 

392 

63. 

Dacoity 

♦ • ♦ 

9 9 9 

395 

64. 

Dishonest misappropriation 

of movable 



property or converting it to one's own use 

403 

66. 

Criminal breach of trust 


#94 

406 

66. 

Dishonestly receiving 

stolen property 



knowing it to be stolen 

9 9# 

4 9 9 

411 

67. 

Cheating 

9 # # 

4 9 9 

417 

68. 

Fraudulent removal or 

concealment of 



property, etc., to prevent 

distribution 



amongst creditors 

9 9 # 

9 94 

421 

69. 

Mischief 

9 ^ 

444 

426 

70. 

Criminal trespass * 

9 ## 

6 • 6 

447 

71. 

House-trespass 

• 

4 4 9 

448 


72. Lurking houfle-trespass or house-breaking 453 

73. Forgery ... ... 465 

74. Fraudulently deetroying or defacing, or 

attempting to destroy or deface or secret¬ 
ing a will, etc. ... ... 477 

75. Falsification of accounts ... 477-A 

76. Using a false trade or property mark with 

intent to deceive or injure ai^ person ... 432 

76-A. Selling goods marked with counterfeit 

trade or property mark ... ••• 486 

77. Counterfeiting Currency or Bank notes ... 489-A 

78. Possession of counterfeit Currency or 

Bank notes* ... ... 489*0 

22 *. 
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Offence See', of I.P’(T~ 

?». A man by deceit causing a woman, not 
lawfully married to him, believe that she 
is lawfully married to him and cohabit 
with him in that belief ... ... 49$ 

80. Marrying again during the life>time of 

husband or wife 494 

, 81. Adulteiy ... ... 497 

82. Enticing or taking away or detaining with 

criminal intent, a married woman ... 498 

88. Defamation ... ... 500 

84. Insult intended to provoke a breach of 

the peace ... ... 504 

85. Attempting to commit offences punishable 

with transportation or imprisonment and 
in such attempt, doing any act towards 

the commission of the offence ... 511 

N. B .—For notes on the above Sections see next Chapter, 

CHAPTER VIII. 

NOTES ON THE IMPORTANT SECTIONS OF I. P. C. 

AS MENTIONED IN THBXAST CHAPTER. 

Nos. 1 to 5. (Sections 108,114,120-6,124-A, 121-180, 

L P. C.—Abettor, Criminal conspiracy, etc.) 
Copious notes on the above sections have beeir 
given in Chapter V, 

No. 8. (Section 148 1. P. C.—Puntehment for 

unlawful assembly).* 

. MOTES. 

’ Common (Aject :—An assembly of five or more- 
peraouB. it designated an unlawful'assembly if the- 
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common 'object of the persons C 9 mpoBing that 
assembly is one or more of the five objects mentioned 
in Section 141, I* P« C. In other words, lo constitute 
an unlawful assembly the number of the persons’of 
the assembly should be at least five and their 
common object —one of.the five common objects men¬ 
tioned in the said section. It is for the prosecution 
to prove the common object. If the common olfject ■ 
as specified in Section 141 is not proved there can be 
no conviction under Section 143, I. P. It must be 
shown that the accused persons were actuated by a 
common object, and that the acts done by them were 
of such a nature as would come under Section 141’. 
Section I4l does not make an assembly of persons 
unlawful, if the object with which they assemble is 
a perfectly legal one’. 

An assembly does not* become unlawful by repel¬ 
ling en attack made on it by persons who have no 
right to obstruct it, nor by exceeding the lawful use 
of their right of private defence. A member of the 
assembly may be liable only for his individual acts 
done in excess of such right*. Persons, who do not 
disperse on being legally ordered to do so, are guilty 
of being members of an unlawful assembly’. (See 
No. infra). 

1. Koylaah CJiandra Da»$ t. Baboos Kalee Mohan Past and 
Mullit CfHMidra Sein, 20 W. R. 78. , 

2. p. £mp. V. DinoOandhit Bai, 9 W. R. 19. 

3. Umaoharan Singh v. £mp., 29 Cal. 244. 

4. Kunja Bhuiya ▼. JSmp..3Q OeI.896al6 C.W.N. 1033al3 OL.!. 
481 =.15 1.0.481, 

5. Q. £mp.,v. Tirakaiu and otktr$, 14 Mad^ 126^1 W^r 59. 
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No. 7. (Section 144 I. P. G.—Joining nninwfiil 
AMembl^ armed with deadiy weapons)- 

NOTES. 

' This section provides for graver punishment if the 
members of the unlawful assembly are armed with 
deadly weapons- ^ • 

When one person instigates another to join 
an unlawful assembly armed with a deadly weapon 
and afterwards joins the unlawful assembly himself, 
he may be punished under Section 144, I. P. C., 
read with Section U4, I. P. C, even though he is 
not himself armed with a deadly weapon^. 

No. 8- (Seetion 145, I. P. C.—Joining or continuing 
in an unlawful assembly commanded to disperse). 

NOTES. 

It must be shown that thS accused joined the un* 
lawful assembly knowing that it had been commanded 
to disperse*. Congress processionists were ordered 
to take a different route. They refused to obey thp 
order and did not disperse. They were convicted 
under this section’. 

No. 9. (Section 147—Rioting). 

NOTES. 

Common object : Charge : Section, etc -—Whoever is 
guilty of rioting is liable to be punished under Section 
147,1. P. 0. Five or njore persons must have the same 


) 1. Srikari Bomi and A»6ar Ali v. Txtl Khan, 5 C. W. N. 260. 
■ Kenhae <70^. 23 Bom. L. R. 350; fiO I. a 1006. 

/ 3. A.I.R.'ti^.i^L36l«34 0r.L.J.8MWl44I.a691. 
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common oSject. If there were only five* persons in the 
assembly—three of whom had one commqn object and 
the remaining two—a different one, there can be no 
conviction under Section 147^ The common object 
should be specifically stated in the charge so that 
the accused may have«an opportunity of meeting the 
case*. To sustain a conviction of rioting, there should 
be a clear finding as to the common object of the 
unlawful assembly. 

Separate sentences for the offences of rioting and 
causing grievous hurt cannot be legally imposed 
upon a member of an unlawful assembly, where the 
offence of rioting was not itself complete until 
grievous hurt was actually inflicted*. Where injuries 
are inflicted in the course of defending a sudden 
attack by men armed w|th sticks, the assembly does 
not necessarily become unlawful*. Section 147 does 
not apply where a person in lawful possession of 
property uses force in order to maintain his possession 
lind prevent a wrongful trespass*. Charge for an 
offence of rioting with one common object will vitiate 
a conviction for an offence with another common 


1. AminuUa v. Emp., 26 C. W. N. 538. 

2. Allah Dad 7. Emp., 25 Cr. L. J. 4.3=75 I.C. 731=A. I. H. 1924 
lAb. 667. (2) 

3. Bia/ma v. Emp., 24 Cr. L. J. 629 ^73 I. C. 517=A. I. K. 1928 

Lab. 496 . * 

4. Ramaswami 7 . Emp., (1925) M. W. N. 666= A. I. It. 1925 Mad. 

1213. * / 

6. Parnuakuar Din 7. Bmp., 11 0. L. J. 40 = 83 I. C. 583- 
A. I. 1923 Oadh. 167. 
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object^, Iq a. trial of the accused for a*ii offence 
under Section 147, I. P. C., the common object as 
stated in the charge was to “enforce a right or 
supposed right". There was no contest in either 
of the lower Courts as to the common object 
and those Courts did not disouss the question of the 
common object and come to any express finding on 
the point. Both the Courts impliedly found that the 
common object was as stated in the charge and 
the accused were convicted. As the accused persons 
were in no way misled or prejudiced, their conviction 
was upheld by the High Court^. 

No. 10. (Section 148,1. P. C*—Rioting armed with 

a deadly weapon). 

NOTES. 

Deadly weapon .—Rioting armed with stout made 
bamboos comes under Section 148, I. P. C’. l^ir 
John Edge, Kt., G. J., and Tyrrel J., held in the case of 
Q. Emp. V. hcUhu and oihera* that the questioii 
whether or not a lathi is a "deadly weapon" within the 
meaning of Section 148 of thb Indian Penal Code is a 
question of fact, to be determined on the special 
circumstances of each case. 


' 1. Shafayet Khan t. Emp., 25 Cr. Z« J. 1018^81 L 0. 7&4« 
' A. I. R. 1925 Fat. 15§. 

2. Da$amtii MehUpatra v. Raghu Saku, 12 C.*W. N. 941ib 
^.0. \,J. 69^8 Cr. L. J. 120 b36 CbI. 158-1 I. C. 794. 

3. ' XHthmtCMty, 1 Weir 70. 

-4. IS AIL 19«12 A. W. N. (1892) 1S8. 
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' No. 11. '(Seetion 149 1. P. C.—Liabilitji of individual 

■ aeeuBed in a rioting eaae). 

NOTES. 

Liability of individual accused and the charge. —T4ie 
nature and object of the assembly muet determine 
'What act done and ^what offence committed by 
any one of it.s members become, under this section, 
the act and offence of the whole body'. A member 
of an unlawful assembly, some members of which 
have caused grievous hurt, cannot be lawfully 
punished for the offence of rioting as well as for 
the offence of causing grievous hurt. There 
must be a separate charge under some sections of 
the Indian Penal Code read with Section 149*''. 

No. 12. (Section 158-A I.P.C-—Promoting enmity 

between elasses). 

N9TE8. 

If the words used naturally, clearly, indubitably 
have the tendency to incite one community against 
'^nother, the intention to do it should be inferred^* 

The essence of the offence under Section 153-A, 

I. F. C., is malicious intenlion. Honesty of purpose 
may safely be inferred from the absence of malicious 
intention. An editor is not criminally liable, where 
he honestly publishes a matter of public interest*. 

Interpretation of an alleged seditious drama. —The 
intention of the writer has to be judged not only from 

1. Morgan and Mai^herton. 

2. Emp. y.-Ram Rirtoi, 6 AIL 121 «3 A. W. N. (1883) 2<1. 

3. Saiyiiratyan Bakahi v. Emp., A. I. B. 1929 Cal. 300. 

4. Bememkapraaad^ Okoae v. Jt Emp., 31 0. W. N. 168^28 Cr. 

L. J. 205-43 0. L J. 432 - 99 I. 0. 941-A. I. B. 1937 Cal. 215. 
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the words used in certain parts of the d^ama, the 

publication of which forms the subject-matter of a 

charge under Section 153-A of the Indian Penal Code, 

bul; from the drama taken as a whole. If the writer 

is quite honest in the view which he takes, though 

it may be a wrong one. he caneiot be brought within 

the scope of Section 153-A*. If an article in a 

newspaper is ambiguous or doubtful and the Crown 

requires to supplement it by the evidence of other 

articles from the same newspaper the accused has che 

right to give evidence in rebuttal’. 

llanction .—Government sanction is necessary for 

prosecution under this section’* 

No. 18. (Section 161 I P .C.-~ Public servant taking 

illegal gratification). 

MOTES. 


t 


Oist .—The gist of the offence is that a public 
servant has taken gratifications other than the legal 
remuneration in respect of an official act. 

Proof .—For a conviction under Section 161, I.P.O., 
the illegal gratification must be proved to have been 
received with one of the intents mentioned in the 
section*. Bribe given to and accepted by an officer 
who cannot show the favour constitutes no offence, 
under this section, on the part of the person who 
offers it®. , 

1. Tateariprotad Sarttu^^. K. Emp., 46 0. L. J. L'>4. 

2. In ike matter of AmrtUt Baxar PairikaVreaa Liftuitd, Ctefcufta,. 

SO a L. J. 289. 3. Vide Sec. 196 Or. P. 0. 


4. .ijoihiaprawi ▼. Emp., 89 L a 455«>26 Cr. L. J. 1367. 
i (Judgttenk of M6(i Sager J.) 

5. V. E., S6 Or. L. J. 626 a9S5) , 
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It iS not enough for a convictipn under S^ction- 
161,1. P. C., to show that the accused merely took a 
certain sum of money but it must be proved that he 
took the amount as a motive or reward foF any 
of the purposes mentioned in the section^. The 
taking of a gratification by a Serishtadar to influence 
the principal Sadar Amin in his decision was held' 
sufficient for a legal conviction under this section, 
no matter whether the Serishtadar did or did not in* 
fluence or try to Influence the principal Sadar Amin*. 
To ask for a bribe is an attempt to obtain one*> 

Evideiwe of accomplice : Corroboration :—Where the 
complainant did not willingly offer the bribe, but the 
accused, a Police*o9icer demanded it before taking 
up the charge, brought by the complainant and made 
use of his official position to enforce his demand, it 
was Md by Brett and Stephens, JJ., that the circum¬ 
stances were such as would justify a conviction on the 
testimony of the accomplices (the person making the 
complaint and his men) with a much lighter degree of 
corroboration than would otherwise be necessary*. 
Rampini and Pratt, JJ., held in the case of Q. E. v. 
Deodhar Sing, that mere presence of a person on the 
occasion of the giving of the bribe, and his omission 
to promptly inform the authorities, do not make 
him an accomplice, unless it ean be, shown that be 

1. U^endrandth Chowdhufy v. 21 C- W. 552. 

2. Q. S!mp. V. Kdleeekum Skerishtadar^ 3 W. R* 10. 

3. Q. Emp. V. Baldeo Sakai, 2 AIL 2S3. * 

4. Deonandanpro$ad v. Emp., SSOal. 649^10 0« W* N. 669» 
3 Or. L, Je 452e 

• a 
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somehow co'opera^ed in the payment of the*bribe, 
or waa inatrumental in the negotiations for the pay* 
ment*. The question depends on the circumstances 
of each case^. 

No* 14. (Section 162 I.P.C.—Taking gratification 

to influence a public seryant). 

NOTES. 

• A person who accepts for himself or for some other 
person a gratification for inducing, by corrupt or 
illegal means, a public servant to do a certain official 
act. is punishable not under Section 161, but under 
Section 162 of the Penal Code*. 

No- 16. (Section 171-D, l.P.C-—Personation at 

elections). 

NOTES. 

The offence has been defined in Section 171-D, 

JifP. C. This section applies to double voting also. A 

jArson who alleges himself to be a voter, and obtains 

a ballot papdi* or votes in the name of any other 

person commits an offence defined in Section 171-D 

and is punishable under Section 171-F, I.P.C. 

♦ 

No. 16. (Section 171-E, LP.C.—Punishment for 

bribery, etc., at election). 

NOTES. 

SWtion ITl'B, I. P. C., refers to bribery at an 
election. This section* occurs in the new Chapter 
IX-A 4 which deals with offences relating to elections. 

1. 2?OaI. 144vJodgaiMto< Rampinisnd Pratt, JJ. * 

2. Smp. V. Hariand Xulkarm, 26 Bom. 193«3 Bom. 

^ /I.B. 694. « 

if, Q. Smm. T|^ Oharan Okairapar^,^sl W. B. 19. 
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The said hew Chapter hae been incorporated in the 
Oode by Act XXXIX of 1920. The offences relating 
to elections have been described in Sections 171-A to 
17M, I. P. C. 

No* 17* (Section 172 I.P.C.—Absconding to avoid 

service of summons). 

NOTES. 

This section contemplates absconding to avoid 
service of suminons or orders of proceedings. It has 
no application to a case of warrant*. The Calcutta 
High Court, however, has taken a different view’. 
The prosecution must show that a summons, notice 
'Or order was issued, and that the accused knew or 
had reason to believe that it had been issued. Section 
172 applies to a case of a witness also. 

No-18. (Section 175 I P.C-—Omlseion to 

produce documents). 

NOTES. 

This section contemplates omission to produce a 
document legally called for by a public servant. It 
must be shown that the public servant had authority 
to call for the document. An accused cannot be 
convicted for omission to produce a document called 
for*. A witness comes under this section*. 


1. Sheojcmgat Prosad, 50 All. GCd! 

2. Ta the matter of jVafv'«. W. B 70. (tFarrant a^airuf 

utlnett). ’ 

9. bwar (^ndra OkothtU v. EtHp., 12 C. W. N. 1016. 

4. In the matter of iVem Okond, 13 Bom, 63. 



048 


CRIUINAL COURT PRACTICE 


[FT. Ill 


No. 19. (Section 177 LP.C.—Furniehlnc* 

false information). 

NOTES. 

False information .—It must be shown that the 
accused knew that the information supplied by him 
was false or had reasons to believe it to be false. To 
make a false entry in a return kept by a Government 
servant and sent to his oflScial superior in pursuance 
to a departmental order is not an offence within the 
meaning of Section ‘177 of the Indian Penal Code^. 
A Police*officer who intentionally enters in the diary, 
a false report, commits the offence punishable under 
Section 177’. A person making a false statement, to 
create evidence for his success in a case, cannot be 
held guilty of an offence under Section 177, I. P. C’. 
Where the accused is not legally bound to supply 
information—he does not come under this section*. 

Income tax return .—A person, who has not been 
served with 4 notice under Sec. 22(2) of the Indian 
Income Tax Act requiring him to submit a return 
of his income, cannot be prosecuted for having sub' 
mitted a false return’. 

No. 20. (Section 178 I.P.C.—Refasing to take oath.) 

NOTES. 

A witness, unless he gets his legal expenses, is 

1. Viraaami Mudali r. Q. I^ip., 4 Mad. 144ai Wdr 108. 

2, Q, Smp. V. Muhammad Ismail Khan, 20 Alit 151 b 17 A. W. N. 

227. 

8. Mohamet ▼. Emp.. 13 C. W. N. 191. 

i, Q. Emp. U Mad. 484»1 M. L. J. 741»I Weir 100.. 

5. Uari Ghmi 10. Lah. 832. 
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not boAnd to give evidence^. This.section does not 
apply to the case of an accused. 

No. 21. (Section 179 I. P. C.—Refusing to 

answer questions). 

NOTES. 

A false answer given or refusal to answer ques* 
tions put to a witness under Section J6l Cr. P. C., by 
.a Police-officer does not come under this'section^. * 

No. 22. (Section 180 I. P. C-—Refusing to 

sign a statement). 

NOTES. 

A witness is bound to sign a deposition after it is 
read over to him and he has admitted it to be correct. 
Refusal to do .to will bring him under Section 180, 
I. P. G^. Refusal by an accused to sign a statement 
tinder Section 364, Cr. F. 0 , also comes under this 
section as Section 364 Cr. P. C., makes it obligatory 
on an accused to sign his statement*. 

No- 23. (Section 181 I. P. C.—Knowingly stating to a 
public servant, on oath, as true that which is false). 

NOTES. 

Oaih. — Triiil .—The public servant must be competent 
to administer oath. A Sub-Register may administer 
oath in some cases^. According to the Calcutta High 


1. -NijCL Pyo, 1907, U. B. L K. IP^C.) 9a7 Cr. I.. J. 208 

2. Q. limp. V. Sankaralinya Kone, 23 Mad 544 =1 Weir 113. Bead 
also Bepin Chandra Pal v. JCmp., 7 O. L. .1. 03. 

3. Mobaii Ham, 1 A. W. N. 43. 

4. Omar J?Aan, 39 All. 309.-l.'> A. L.J. 301. 

0. Q, ^p, V. Juggul (yiandra Du/t, 6 R 81. 
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Court, where a false statement is made in any s^age of 
a judicial proceeding before a Magistrate, he ought 
not to convict the accused under Section 181 of the 
Indian Penal Code, but should commit the accused 
to the Court of Session for taking his trial for com¬ 
mitting an offence under Section 193, I. P. C ‘ A 
contrary view has been taken by the Madras Higb 
Court*. » 

No* 24. (Section 182 I. P. C*—False Information 
with intent to cause a public servant to use his lawtuf 
power to the lojnry of another person). 

NOTES. 

Essence of the offence.— is not permUsible for a 
Magistrate to sanction the prosecution of a person< 
under Sections 182 and 211,1. P. C., where he has not 
examined him on oath*. The‘offence under Section 

X 

182 is complete when false information is given to a 
public servant by a person who believes it to be false, 
and who intends thereby to cause such public servant 
to institute criminal proceedings against a third 
person.' The offence is complete although the public 
servant may not take steps towards the institution 
'of such criminal proceedings^. Where a person, in 
whose house a theft took place, informed the police 

1. Q. Mmp. T. Niusurootfiiem Shaxval, 11 W. B. 24. 

H. C.m 

S. Bhoffiean Do* *, JBmp., 1935 A. W. R. 796sA. I. 1935 All. 
745?* 156 J. G 1070=1035 A. L. J. 1067 - 36 Or. L. J. 880- 
1935 «r, e. 888. 

4. 0. Asp. V. TViMrt', 15 All. 336-13 A. W.N. (I883y 
111 . 
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that htf saapeoted two persons whom he named as tho 
perpetrators of the crime : held that this did not 
amount to giving false information within the 
meaning of Section 182 I. F. C^. To constituie an 
offence under Section 182, it must be shown that the 
person giving the information knew or believed it to- 
be false, or that the circumstances under which the 
information was given were such that the only 
reasonable inference is that the person giving 
the information knew or believed it to be false^. 
In other words, to constitute an offence under 
Section 182 I* P. G., the information given must be 
an information which the informer knew or believed to- 
be false, and it must be proved that he gave it with 
such knowledge^. No complaint should be made 
under Section 182, !• P. C., till the matter out of which 
the charge arises has been finally decided*. An offence 
under this section is committed by a person giving 
false information to a village Magistrate charging 
another with having committed an offence^. A person 
who lodges an information with the police is entitled 
to have his case judicially determined before he is 
called upon to answer a charge of giving false in¬ 
formation under Section 182,1. P. C*. 


1. Ananga Mokan Dutta v. K. Emp., 32 C. W. N. 478. 

2. Jlayan KiiHi v. Emp., 2C Mad. Q40. 

3. In re Moulvg*A6dul Luttef, 9 W. R. :U. 

4. QatiMcmdal, (1905) 4 C. L. J. 88. 

-5. JoHiudlagadda Venkairaynou, 28 Msd. 56'i,ss3 CtaL. J. lOS. 

6. Munthilner K. Emp., 14 C. W. N. 7^. Vide Contrtr- 
Q. E V. Rag 'hu Titeari, 15 All 336 (^;ra). 
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No. 26. (Seetloit 188 L P. C- — Resistanee to taking 

property by lawful authority of a public servant). 

NOTES. 

Resistance : Refused It must be shown that 
there was actual resistance and that by lawful 
authority any public servant was going to take any 
property of the accused. Refusal may not be 
resistance. 

Accused resisted to the attachment and taking 
of goods not belonging to the judgment-debtor, in 
execution of a decree against the assets of the • 
deceased debtor and the accused was convicted under 
Section 182. Their lordships Shepherd and Subra- 
mania Ayyar JJ., observed that to hold that a 
judgment-debtor might with impunity resist the 
seizure of goods found in his house, on the ground that 
they belonged to somebody else, would reduce Section 
183 to a dead letter, as honesty and good faith on the 
part of the-attaching officer has to be presumed’. 

Cases of no offence • expired, defective warrant, etc -— 
A'person was convicted under Section 183 for 
offering resistance to the attachment of his property 
■by a public servant. The alleged offence was com¬ 
mitted on the 4th of February. 1883, but the warrant 
under which the public servant acted was returnable 
before that day; held, that the accused committed 
no offence*. < 

1. Q'.JEtnp^y. Tiruethitlambata PtUhan, 21 Mad. 78=1 Wdt 123. 

2. Ananda LaU Sera v. JStnprus on the proeeeuUon of Axim 

Aon, 10 18«^ 0. L. K. m 
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Where a village Chaukidar, without the' preparation 
and publication of a list of defaulters and without 
any written authority as required by the Sections 2$ 
and 27 of the Village Chaukidari Act (Bengal ‘Act 
VI of 1870), attached some property for levying the 
amount of arrears, ln<ld that resistance to such an 
attachment was not an offence under Section 183 of 
the Indian Penal Code‘. 

It is the intention of law that when a public 
servant attaches property under a warrant in exe¬ 
cution of a decree he ipust have the warrant with him, 
otherwise the attachment of the property will not be 
lawful^. A mure oral statement by a person, claiming 
to be the owner of certain articles attached, by a 
bailUff in execution of a decree, to the effect that he 
would not allow thQ bailliff to take away the articles 
unless he entered them as his property, does not 
amount to an effence under Section 183 of the Indian 
Penal Code*. 

No 26. (Section 186 1. P. C. —Obstructing poblie 
servant In the discharge of public functions.) 

NOTES. 

Cases oj offence and no offence. —Banerjee and Sale 
JJ., held in the case of Lilia Singh v. Q. Einp., that 
the public functions contemplated by Section 186, 

^ ^ • ___ 

1. Darga Charan Mali w. Nobin Chandra Sil, 23 Cal. 274. 

2. Emf. V. Qanethi Ul, 27 Alh 258b 1 Or. L, J. •896«24 

A. W. N.229«l A.L. J.595. , 

3. Pttiet VandrMaH Jekitan v. PitUl Mauilol Ckumlal, 15. Ik>m. 

I 

23 ' 


4 
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I. F. C., mean legal or legitimate public fo&ettODS and 
not any or every pubtio function*. A Sub-Inspector 
was not strictly justified in searching a house without 
a warrant and was resisted It was shown that the 
officer was acting without malice, held, the persons 
offering resistance, committed an offence under this 
section*- The resistance to the service of a process 
hy a Civil Court peon is punishable under this 
section*. An attachment process was issued to a 
place beyond the jurisdiction of the Munsiff, the 
judgment-debtor resisted the peon, held there was no 
offenoe*. On an application for execution of a decree 
for restitution of conjugal rights, a warrant was 
issued directing the executing peon to seize the wife 
and deliver bodily to her husband, failing which to 
bring her under arrest before the Court. The Peon 
seized the woman, in ezecutio'h of the warrant and 
was resisted and the woman was snatched away; 
As/d that as the warrant was illegal, no offence was 
committed under Section 186 of the Penal Code*. 

A publio servant went to execute a warrant of 
arrest which was not signed by the Magistrate as 
required by Sec* 75 of the Criminal Procedure Code, 
but only bore his initials. The substance of the 
warrant was not notified to the person to be arrested 
. a? required by Section 80 of the Code ; Ae/d that the 


1. 33 Oal. 286. * , 

2. O.B. 9. MM ffbftt, 19 Had. 349«1 Weir46and631. 

8, v. SUgai Duffador, la W. B. 43. 

4 SdrbeeiHr Ndth v. Bmp., 39 0. U J. 33.. 

6. ^ktr t , Pttambar Am, a W, % 814 
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public scrrant did. nofc acfc in the discharge ot’his 

functions in a manner authorized by law and that a 

• 

person obstructing him could not be convicted under 
Section 186 of the Penal Code^. Resistance to* the 
execution of a Dtstreaa warrant* which does not 
contain the extended date of return, is no offence 
under this section^. Mere threats, if they be such as 
actually stand in the way of the public servant and* 
prevent him from carrying out his duty, would 
amount to obstruction within the meaning of Section 
186,1. P. C». 


No. 27. (Section 188 I.P.C.^Duobedienee to order 
duly promulgated by public servant.) 

NOTES. 

Proof .—For a conviction under this section the 
prosecution must prove that the accused had know¬ 
ledge of the order promulgated. Kvidence that a 
general notification was issued may not be sufficient 
in every case*. 

Cases of no offence .—The Magistrate issued an 
order under Section 144 Cr. P. C , directing the peti¬ 
tioner not to make any disturbance and not to ply any 
ferry boat in a river. The petitioner was found plying 
his boat but no disturbance was created : held, that 


1. Mdtil Oafwrt. Q. 23 CaR 886. 

2. Sheikh Katur v. Emp., 37 Cal. 122**14 C.W.N. 282 ^5 1.0. 409 

-UOr.LJ. 128. . 

3. Nafar ^ardar t. Emp., 36 C.W.N. 1038. 

4. Bam Das Singh v. Bmp, 44 0. L. X 25Q & Sk. Jdmi E., 

aiaw.H.m ' ^ 
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the accused did not commit any offence under this 
section ^ 

A Magistrate issued general order prohibiting 
persons not to allow their cattle to run at large on 
the public roads,—the order was disobeyed : Ae/d—dis¬ 
obedience to such an illegal and'vague order was no 
offence*. 

Civil C'our^ f»rder.—Section 188 of the Indian Penal 
Code applies to orders made by public functionaries 
for public purposes and not to an order made in a 
Civil suit between party and party*. 

Illegal order of Magistrate-^disobedience —Owing 
to the prevalence of Cholera a Magistrate issued an 
order forbidding the public generally to give caste 
dinners. The order was disobeyed by the accused. It 
was held that the accused did not commit any offence 
as the Magistrate's order could not be legally passed 
under Section 144 Cr. P. C*. 

Order in 146 Cr. P.C. Proceedm^.—Disobedience by 
a party, of an order, passed in a proceeding under Sec¬ 
tion 145 Cr. P. C., is an offence under this section*. 

An order under Sec. 144 Cr. F. C , requiring a person 
to do some particular act, being without jurisdiction^ 
the disobedience of such an order cannot be punish¬ 
ed as an offence under Sec. 188 I. P. C*. 

. 1. Bvjtd Bisaaa t. SaMmiddm Mondal, 22 C.W.N. 599. 

2. Q, Bmp. T. Atneeruddtn, 12 R. 36. 

3. Iq the matter of the Petition of Chandra JGinfa De, 6 Cel. 446 
^7.0. L.l.S60«6In(LJar.412.. 

4. Q. Bmp. ▼. LaJbhmidae Mahandat, 14 Bom. 165. 

6 . 0</lu6i Chandia Pat v. fCali dhdrfM Di, 13 Oal. 176. 

^ £ -SalukCl^aMiderJ^r./.ohiidnauPely390,VtM^^^ 
iJitdfmirdAfUrt HV/iam* atuf M JJ^ ^^ ’ 
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No< fi8< (Seetlon 189 I.P.C.—Threat ot iolury to* 

a public serrant.) 

NOTES. 

t 

“Injury” in Section 189 of the Penal Code implies 
an illegal harm. The, mere threat to bring a legal 
complaint is no Injury** 

No- 29. (Section 193 l.P.C.—Punishment for 

false evidence.) 

NOTES. 

Nutnre of fahe evidence .—“Fabricating false evid* 
ence” has been defined in Section 192 I. F. C> The 
evidence fabricated should be material and legally 
admissible^ and the accused must contemplate some 

injury to a person by that evidence. An accused 

• 

person cannot be charged with either for giving or 
for fabricating false evidence with the sole object of 
-diverting suspicion from himself and concealing his 
iruilt in regard to a crime with which he is charged^. 

But in the case of Supdt, dt Remembrancer of Letjal 
Affaire v. Tarack Nath Chatterji, Lort Williams & Jack 
JJ.) held that Sec. 193 I. P.C.^ is as much applicable to 
an act done by an offender to screen himself from 
punishment as to an act done by him for the purpose 
of getting another person into trouble*.. 

. 1. Sahadad £%an*v. The Orown, 6 Ijsh. 558 ; 37 Fuiu. L.B..8? ; 
93 1.0. 48 ; 6 Cr.R. 83; 27 Cr. LJ. 400 ; A.I.R., 1926, Lab. 139. 

; ' 2. T In n -.Oouri Sankar, 6 All. 42«3 A.W.N. (1883) 189. 

3. Emp. V. Bamkkilauan, 28 AH. 705 *4 Cr.L.>T. 66*1906 A.W.N. 

191. - . . . • 

4. 62.^666>>A.LB.1935 0aLd09. . • * 
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G<ts^8 of offence and no offence .—MUlsading the 
Court by false personation with a view to cause failure 
of justice comes under Section 193, I. P. C*. False 
statement made in an afBdavlt filed in support of an 
application is punishable under this section, but if the 
affidavit be stamped with non-jpdicial stamp and is 
not admissible in evidence—no action can be taken on 
such an affidavit’. 

A.n inquiry under Section 476, Criminal Procedure 
Code, is a judicial proceeding and a witness giving 
false evidence in the course of such an inquiry is 
guilty of an offence under Section 193 of the Penal 
Code’* Where a person has made two contradictory 
statements, one to a Police-officer making an investi¬ 
gation under Chapter XIV of the Code of Criminal 
Procedure and the other to a Magistrate holding a 
preliminary inquiry, he cannot be charged and still 
less convicted on an alternative charge*. 

If euQh evidence is used *—Section 193 contemplates 
oases of fabricating false evidence for the purpose of 
being used in a judicial proceeding. If the evidence 
is actually used, the offence comes under Section 196> 
I. P. C. 

Giving false deposition in Court. False statement.-^ 
In case of a prosecution under Section 193, I.P.G. 


1. Emp.^.OhedaLal, 26’ AIL 361«4 ALJ. 2'17«1907 A.W.X, 
107-5 Cr. L. J. 285. 

2. Atiddea C S tmV K Das r. Emp.* 85 C.W.H. 600-32 CrXJ. 674 
w58 gal. 1211 « A.I.R. 1931 Ca). 344 

3. AWultoA -Bteti ▼. AWtp., 14 1^. 

4. Q. Moffopa Sin 18 Bdiri. 377 (FJB«) 

4 
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the statement must be proved to be intentionally 
false. In a prosecution for giving false evidence, it'is 
necessary to prove the deposition alleged to contain 
the false statement^. 

Failure to comply with the provisions of Ss. 189 
and 183 (Order XVIII, rule 5) of the Civil Procedure 
Code or Section 360 Cr- P. C>. in a judicial proceeding 
is an informality. There were cases in which it was 
held that if the formalities were not observed—the 
deposition was not admissible in evidence. This is no 
longer the law after the Priv; Council decision in the 
case of Abdul Rahaman*. 

Separate trial —Where several persons are accused 
of having given false evidence in the same proceeding, 
they.should be tried separately*. 

e 

No. 29-A- (Section 197 I. P. C.—Issuing or signing 

false certificate.) 

NOTES. 

The certificate contemplated by Section 197 
is a certificate which is required by law to be 
given or signed for the purpose of being used in 
evidence in the course of the administration of 
justice*. 

1. 0. Emp. T. Bhakoat Tutum, 7 W. B. 13. 

2. 29J^m.L.B.813«54I.A.96. 

3. Emp. V. Arumta Ram, 4 All. 293»S A.W.N. (1B83) 37. 

4. Birtndra Noth v. Umanada MiMterjie, 43 0. L> J. 5&7b 30 
0. W. N. 120>A. I. R. 1938 Oal. 256. 
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N». BO* (Seetion 109 I. P. C.—False statement made 
in deelaration wht^ is by law receivable as evidence.) 


MOTES. 

I 

Ajfidavit etc .—The making of a false affidavit by 
an identifier as to the service of summons is punisha¬ 
ble under Section 199^. Where the accused is charged 
for having made a false statement in an affidavit, the 

i 

prosecution has got to prove the falsity of the state¬ 
ment. The accused need not prove that it was triie^. 
Where a written statement was verified as required by 
Order 6, rule 15, C.P.C., but the Court had not ordered 
proof of the statements made therein by affidavit, 
the allegation in the written statement may not by 
itself be the basis of a conviction under Section 199, 
I, P.C>. 

A declaration, before it can be made the foundation 
of prosecution under Section 199 of the Indian Penal 
Code, must be one which is admissible in evidence, 
and which the Court before which it is filed is bound 
or authorized by law to receive in evidence*. 


1. Siro Ooap v. Mahanth 3/(mmoAo« £Vm, 6 Pat. 700=106 I. 0. 
705=29 Cr. L. J. 111=A. I. R. 1923 Pat. 161. 

2. Bttddu Khan v. Emp., 108 I. C. 124 : 29 Or. L. J. 336 ; A. [. R. 
1928 AU. 182. 

3. Jdnaii Rai t. Emp., 25 A.L.J. 327 ; 100 L 0.707 ; 28 Cr. Ij. J. 
' S23 (2); A. I. B. 1927,383. 

4. Ehtp. ▼. flam Pratad, 36 AIL 58-171.0.401-13 Cr. L. J. 
760-10 4,L. J. 462. 
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No. Sl.a (Section 2011. P. C.—Causing disappearance 

of evidence etc.) 

NOTES. 

Section 201 of the Indian Fenal Code’ is. an 
attempt to define the position known in England as 
that of an accessory^ 

Knowledge. —A person cannot be convicted under 
Section 201, I. P. C., of having caused evidence to 
disappear if he has no knowledge or belief that an 
offence has been committed, nor any intention of 
screening an offender’’. 

Prisoner was present at a murder without being 
aware that such an act was to be committed. Through 
fear he not only did not interfere to prevent the 
commission of the crime, but joined the murderers in 
concealing the body. Held, he was guilty not of 
abetment of murder, buft of causing the disappearance 
of the evidence of a crime^ under Section 201, I. P. C. 

No. 32. (Section 202 1. P. C.—iDtentional omission to 

give information of an offence.) 

NOTES. 

'*The two essential points to be proved before a 
conviction can be had under Section 202, 1 P. C., are 
first, the substantial fact of an offence having been 
committed ; and secondly, the knowledge or reasonable 
belief on the part of the accused that such was the 
case*. There can be no intentional omission to give 

1. Samanta Dh^iv. Emp , 23C. L. J. 333=200. W.N. 166. 

2. Q. Emp.v.^koo yu$kyo, 2 W.'R.iS. . 

3. Q, Emp, T. Ooburdhem Bera, 0 W. R. 80. 

' 4. 2' W. B. Criminal Letters No. 1. Present, the Hon'ble C> C. 

Trevor, J. . . . • . 
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notice of an offence which ia not proved •to have 
been committed*. 

No. 98- (Section 203 1. P. C —(Hvtng false InformaUon 

reapeeting an offence committed ) 

NOTES. 

This section applies to an information volunteered 
by an informant who knows or believes it to be 
false*. 

No. 84- (Section 209 !• P. C.—Dishonestly making a false 

claim In a Court of Justice.) 

NOTES. 

To justify a sanction to prosecute for an offence 
under Section 209 of the Penal Code, a mere dismissal 
of the plaintiff's suit is not enough. It roust be 
proved that the claim was false to the plaintiff's 
knowledge*. 

No. 86 (Seotloos 211 1. P. C.-^False charge of an 
offence made with intent to injnre ) 

NOTES. 

When a false charge of a cognizable offence is 
made by a person to the police, the offence committed 
by tho person making the false charge, falls within 
the moaning of Section 211 of the Penal Code*. 


1. Q. Emp. T. Sam Buehea Sing, 4 W. R. 
8 .Surjy V. jEL, 7 X. L. J. 11.%. 



0 


3. Samangmda v. Public AvtMw{«r,611,0.093«>22 Or. L. J. 467. 


4. ' tMk T. Emp^ 6 0. W. N. 727. 

» . . * I 
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Proo/.-^The duty of the prosecution in a ease 
under Section 211t 1. P. G.. is to prove by satisfactory 
evidence that the charge was wilfully false to the 
knowledge of the maker of the charge'* 

To constitute an offence under this section it is suffi> 
cient that a false cojnplaint has been made against a 
person ; it is not necessary that summons should be 
issued upon such a complaint*. Failure on the part of 
the complainant to establish the truth of his allegtione 
does not by any means justify the inference that the 
complaint was false. To secure a conviction in such 
class of cases it must further be established beyond 
reasonable doubt that the circumstances are not 
merely consistent with the guilt of the accused but 
entirely inconsistent with his innocence*- 

False information to police etc ,—A trial, on a charge 
under Section 211 I. P, C., for having lodged a false 
information with the police without giving the infor- 
mant an opportunity of proving the truth of the 
information before a Magistrate, is bad*. 

A statement made to the police of a suspicion 
that a particular person had committed an offence is 
not a “charger within the meaning of Section 211 of 
the Indian Penal Code, nor does it amount to the 


1. Mirxa Haisan V. Jfturf. 3faAo6Hfran,18 C. W. N 391sl5 Cr. 
li. J. 355 = 23 I. C. 723. 

2. Har4to Sing* v. ilofiuman Dai, 26 All. 244=1904 A. W. IT. 
10=1 cr. IM. ? (Fall Bench). 

3. Bam Prota r. Smp. 17 C. W. N. 379. 

4- Ahhoy Kumar C^airabariy r. Any., 31 0. W. N 124=A. t. B» 
192? CM. 176. - • 
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insbitution of a criminal proceeding and bhn person 
making the statement cannot, on the suspicion being 
tproved to be unfounded, be convicted under this 
section*. Where a man burns his own house, and 
•charges another with the offence of doing so, he 
should be convicted and sentenced under Section 211 
of the Penal Code^- 

No. 86. (Section 216 1. P C.—Harbouring an offender 
who has escaped from custody etc.) 

NOTES. 

Intention-~legal wurront .—In order that a charge 
under Section 216, I. P. C., can he established it is 
necessary that the person harbouring the offender 
must have harboured him with the of 

preventing him from being aporehended. Remember 
also that before the offence can be said to be 
committed there should be a legal warrant issued for 
apprehending the person harboured’. The Madras 
High Court is of opinion that it is enough to show 
that orders of apprehension were issued against 
the person harboured for an alleged offence*. 




1. Ip the matter of Bnmanunda BhuUaeharjee, 8 C. L. B. 23;3. 

2. Q. Emp. T. Bkagtcan A\ir, 8 W. R, 65. 

3. Jo te Shfipad Ohadaf/arkar, 52 Bom. 15t—90 Bofo. L. R. 70. 

-1081. 0. 27-29 Or. L. J. 317-9 A. I.B. 563-1. L. T. 
40 Bom. l]6-i.I,R. 1928 Bom.. 184. . * 


4. Ooundan ▼. Kmp., 1928-M. W. N. 6881 28 

A.iB. 1928 Mad 1147-66M.L.J.503. 
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Ko. 87. CSeetlon 216-A I.P.C.—Peoaltf for harboor- 

ing robbers and daeoits.) 

NOTES. 

For the meaning of the word “harbour*’ read 
Section 216-B. “Harbouring” does not include the 
a«Histing of an accused person to escape b 7 merel 7 
telling lies to the police as to his whereabouts^. 

The ways in which as.sistance may be rendered 
need not, for the purpose of Section 216, be restricted 
to tlte methods which may properly be regarded as 
ejiiadem or of a like nature eg. by supplying 

food or other necessary articles*. 

No. 38. (Section 225 I. P. C. — Resistance or obstruo* 
tion to the lawful apprehension of another person.) 

NOTES. 

Luivful cuatofly. — Intention .—Before a conviction 
can be had under Section 225 it must be proved that 
the person whom the accused is charged with having 
rescued was in lawful custody at the time*. Intention 
is an important ingredient in an offence under Section 
225 and it is for the prosecution to establish with 
what intention the accused acted*. 


s 

1. Einp. V. Jfasgjn BoiAsA. 23 All.* 261=23 A. W. N. 29. 

. 2. MuefH Mian v. Emp , 21 C. W. N. 1062. 

3. Q.Emp.Y.jSi^gumher Aheer, 21W. U.<23. Q. Emp.v, Kuttiy 
11 Mad. 441=1'Weir 2ia 

*' '4. Aliwtf ,T. Bmp.,' 19 P. L. B. 1922-64 1.0. 37fi23 Ct. L. J. 8 
-4 U.^. L. R. iLth) 21-A. 1. B.’1922 Uh..^. 


A 
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No. 89* (Seetton228 VP. C.-'Intenttonal faisnlt or 
Interruptloa to a pnbUe serraat sitting in any 
stage ot a Judicial proceeding.) 

NOTES. 

t 

Contempt: what it is. —The High Courts in India 
have Jurisdiolion to punish for contempt of Court even 
though the pontempt is made by scandalous attacks 
on its integrity and impartiality after the final judg- 
Qient has been delivered in a case^. 

Comments in a publication reflecting on the 
character or impartiality of the Magistrate in the 
course of the criminal trial and to deprive the Court 
of the power of doing that which is the end for which 
it exists, (.e. to administer justice duly and impartially, 
constitutes a contempt of the Magistrate's Court^. 

Juriadiclion of High Courts —A tender of apology 
by the accused is not suflScient in a serious and grave 
case*. In the case^6'urendra Hath Banerjee v. The 
Chief Justice and Judges of the High Court at Fort 
William tn Bengal, their lordships of the Privy 
Oounoil held that the High Courts in the Indian 
Presidencies are Superior Courts of Record and that 
the offence of contempt of Court, and the powers of 
the High Courts to punish it, are the same in such 


1. T» rt Sa^dbodka Ramphandra, 47 Bom 76»24 B. L. B. 928* 
691, a 84*23 Cr. L. 644—A. I. B. 1939 Bom. 42b, 

, £hitp. V. BeUhdfhna Ootind Kuliami, 4/i^ai. 592*24 B(»e> 
< U Vk 16*6510.753-23 Cr. L. J. 177-^.R. 1922 Bom. 52. 

; 4l.n 9 Uh.528-U91.0.633-26 Cr. V J. 

^ 1406 rnmdh K 772*A. j. R. 1^ Uhr 1 (F. lA) 
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Courts in the Superior Courts in Eng}and> Those 
powers, which formed part of the Comm 9 n Law, were 
conferred upon the Superior Courts when the 7 were 
established in the Presidency towns^. 

Intention : nature of proceeding .—To constitute an 

offence under this section the acts must be done 

intentionally and with intent to insult the Court. * 

% 

If the Court itself tries the case of its contempt,-it 
is bound to record particulars contained in Section 
481 Cr. P. C.,—otherwise the proceedings will be bad 
in law. 

Caaes of contemid.-^A pereon chewing betel while 
being examined as a witness in a Court was held 
guilty under this section*. 

When a process-serrer, in execution of his duty, is 
abused and assaulted, it*is contempt of Court, as it is 
an attempt to obstruct or unduly interfere with the 
administration of justice*. 





10CaLl(»{P.O.Hl01.A. 171=4 Bar. P. C. J. 474. ThU 

case aroao in connection with an article which appeared in tiie 

‘'Bengalee” newspaper on tiie 28th April, 1883, ciiticising the 

actions of Mr. Justice Norris in ordering a Shalagram (a stone 

Idol) to be brought into Court Bsberji was convicted by the 

High Court . 

* 


In re ^latoni Uudaliyar, (1863) 1 Weir 217. 

H I 

A. B. Skone j, 3C Buon, 29 C. W, N. 766. Bee Contempt of 
OoQtt Act (Act 12 <d 1926). Tbia Act has beea given ia 

Part ly with f<01 uetM* 
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No. 40. (Sections 2S2 & 242 1. P. C.—Coanter^eitlng or' 
pertorming any part of the process of connterfeiting 
the Queen’s coin and possession ot counterfeit coin.) 

NOTBS. 

Intentiojt : resemblancf.-^Vor definition of “counter¬ 
feiting coin" read Section 231, I. P* C. In order to 
.constitute the offence defined by Section 231 of the 
Indian Penal Code, it is not necessary that the 
counterfeit coin be made with the primary intention 
of its being passed as genuine ; it is sufficient if the 
resemblance to genuine coin is so close that it is 
capable of being passed as sueh^. 

Proof- —Where the charge is one of counterfeiting 
Queen's coin—direct proof of fabrication is not 
necessary to render the person punishable under the 
sections of the Penal Code* with reference to the 
uttering of false coin. A guilty knrwledge of tbs 
spuriousness of the coin at the time of receiving 
possession of it, or the absence of such guilty know¬ 
ledge at first, but such guilty knowledge afterwards 
may be proved either directly or indirectly from the 
surroi^nding circumstances*. 

No. 41. (Section 236 I. P. C.—Possession of instrument 
or material for the purpose ot using the same in 

counterfeiting coin.) 

. NOTES. 

w 

Interaion fltvsi be proved- Udere posces/tion of 

— 1 —— 7 ---- 

h'‘iffM^erorv.Q«derJBablh.30All.d3«6 0.B. L.J. 398 (Jedg- 
“‘nstite^Bittet}^an<^ Aikmsu JJ). 

2, .Pt^tui^lM'Uuniul v. AAeroo ifmtiul, 2B’W.‘R. 4. - 
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instrument and material is no offence. —To constitlite 
aa offenoe under Section 235, possession of such 
instruments should be mth the intention of counter¬ 
feiting coins and the intention must be proved to 
establish the charge. Where dies found were 
incapable of .striking, a complete coin, it cannot be 
inferred against the accused that his intention was 
to manufacture coins*. 

Exclusive po.sseswm .—Exclusive possession by the 
accused of the place where the criminal articles are 
found must be proved^. Where the police in course 
of a raid of a house, occupied by the accused 
and another person recovered a box containing 
counterfeiting materials, but found nothing in the 
box to connect the accused with it, held that as the 
house was not in the possession of the accused 
alone, he could not be convicted unless there was 
something to show that he was aware of the contents 
of the box*. 

Conviction under Sections 2SJ & 225 is The ac¬ 
cused persons were charged under Sections 232 and 235 
Penal Code, for being in possession of implements 
and materials for counterfeiting King’s coin and with 
actually counte;rfeiting King’s coin and sentenced 
to various terms of imprisonment under each section. 
It was held that the possession of such implements 

■-s-»- 

2. Khadim Hussain t. Snip., 5 lah. 3il2«--2C Cr. L. J. 247«='84 
1. C. 247-A. 1 B. 1925 Lab. 22 < 

2. Q. Emp. T. Sanpam lA, 15 AIL 129-13 A. W. N. (1893) 48. 

3. Mohammed Box r, A. L B. 1935 Lah. 39. • 
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and materials is part and parcel of the transaction 
of counterfeiting coin and therefore, the sentences 
passed on the appellants under Section 2351. P. C, 
were illegal^. 

No. 42. (Section 243 1. P. C>— Possession of Queen’s 
coin by a person who knew It to be counterfeit 
when he became possesed thereof-)' 

NOTES. 

Possession by a servant of a counterfeit coin—if 
Piaster can be implientetf. —There is a clear distinction 
in law between ‘'custody" and “possession”. The Penal 
Code has not used the expression “custody" in deal¬ 
ing with servant’s possefesion on behalf of the master. 
Master's knowledge about possession must be strictly- 
proved ; otherwise conviction will be bad in law^. 

No. 48. (Section 284 I. P. C.—Fraudulent use of 
false instrument for weighing.) 

NOTES. 

Intention.^Intentinn is an essential part of the 
offence of fraudulently using false instruments for 
weighing and in the absence of any evidence of such 
intention, there can be no conviction’. 


1. BUlnm Das v. Emp., 711.0. 700-24 Cr.L. J.^36» A. I. R. 

1024 i^h. ?a ’ 

2. iw»p. Chattd AjarwaUf,, 21 O.W.N. 31. 

8. d'ewi'diMfll Amyefee 
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No. 44. XBoetion 269 L P. C.—Negligently doing an^ 
act known to be likely to spread infection of 
any disease dangerous to life.) 

NOTES. 

Cases -—A mother refused to allow her daughter 
suffering from smalUpkx to be removed to hospital in 
accordance with an order made by District Magis¬ 
trate, unless she was allowed to accompany her. She 
was convicted under Section 269 of the Penal Code 
heldt there was offence under this section^. 

E, knowing that he was suffering from cholera 
entered a train as a passanger without informing, the 
Railway Company’s servants, of his condition. M 
knowing of K's condition bought K's ticket and 
travelled with him. K was convicted under Section 
269 of the Penal Code aifd M of abetment’. 

No. 45. (Section 272 I. P. C.—Adulterating food 
or drink intended for sale, so as to make 

the same noxious.) 

NOTES. 

Ohee mixed with fat .—Mixing pig's fat with ghee 
for sale is no offence under this section. "Noxious as 
food" means unwholesome as food and injurious to 
health and not repugnant to one’s^feelings’. 

1. A Ox^oonv. .ilifa/Aruu, 24 Cal. *404 = 1C. W.N 274. 

2. 9. Emp. T. Kriehnappao and Hurugappoj 7 Mad. 276*1 Weir 
226. 

3. Ramdayat v. En^., 46 All. 94*2l A. L. J 873*A. I, B. 1024 
All. 214 (1). 
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No> 4(-A. (Section 273 I. P. C.—Sale of noxt6ui food-) 


NOTES. 

^Intention — milk mixed with water. —There Is no 
presumption in law that the accused knew or had 
reason to believe that an article of food would be 
unfit for consumption, and lilce other ingredients of 
the offence this has to be proved** Selling milk 
adulterated with water is not an offence under this 
section*. 

No. 45«B. (Section 279 I. P. C>—Rash driving or riding 
on a public way.^The Motor Vehicles Act—Section 6.) 

NOTES. 

The Motor Vehicles Act.—The facts which have to 
be proved in both cases, i.e., under Section 279 I. F. C. 
and the Motor Vehicles AcC Section 5, are substan* 
tially the same, and the offence coroes equally well 
under either definitions and there can be no question 
of prejudice to the accused whether the conviction is 
under the one or the other*. 

Liability of driver and not owner. —The actual 
driver and not the owner of the carriage, is liable 
under Section 279 of the Penal Code in case of a 
collision and injury to another arising out of rash 
driving*. 

1. Mukunda Ram r. Emo.. 2) Cr. L, J. 337 «77 I.0.1001=A.r. R. 
1922 All. 273 a). 

2. Dhawa v. Bmp.. 26 Cr. L. J. 1141 (1)'«891. C. 96f (1)« A. 1. R. 
1926 Lsh. 49.. 

3. Oiartm Bing v. Emp., 23 A. U J. 790>26 Cr. L. J. 13;4»88 
1. 0.9fle*A L B. 19^ All 798. 

4. A. W. t. Ptmendoo Die Rai, 14 W. E. 32. 
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Case of rash riding ^—The accused was tried fer rash 
riding on a public way under Section 279 of the Indian 

I 

Penal Gode< He contended that there was no proof 
that any person was on the road. Even in absence* of 
'Buch a proof it was competent to the Court to take 
into its consideration the probability of persons using 
the public way —heldy the accused was rightly con¬ 
victed^. 

No. 46. (Section 802 I P.C.—Murder.) 

NOTES. 

Murder—culpable homicide .—Whoever causes death 
by doing an act with the intention of causing death, 
or with the intention of causing such bodily injury as 
is likely to cause death, or with the knowledge that 
he is likely by such act to cause death, commits the 
offence of culpable homi«ide^. Homicide may not be 
an o^ence if it comes within the purview of the general 
exceptions mentioned in Chapter IV, IP.C. Otherwise 
homicide may amount to murder defined in Section 300 
I.P.C., or culpable homicide not amounting to murder, 
defined in Section 299,1.P.C., or death caused by neyli' 
gence mentioned in Section S04-A, X.P.C. Section 300 
says that culpable homicide is murder if the act by 
which the death is caused is done with the intention 
of causing death or with the inteidion of causing such 
bodily injury as the offender knows to be likely to 
cause death or which is sufficient in the ordinary 
course of nature to cause death or if the person com* 


1. Q, Emp. T. ffortmuji NotoroU Jjord, 19 Bom. 715. 

2. Seotioa 399 I. F. 0. 
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roittiair the act knows that it must in all probability 
cause death. There are fire exceptions to Section 
300 I.P.C., which mention the oases where culp¬ 
able homicide does not amount to murder. 

Distinction between culpable homicide and murder.—* 
It is very important to know (he line of distinction 
between murder and culpable homicide not amount¬ 
ing to murder. This matter was fully discussed by 
Sir Barnes Peacock, Kt, C.J. (Trevor and Norman 
JJ. concurring) in the case of Queen v. Oorachand 
Oopt'. The important portion from the judgment is 
reproduced below 

*'There are, in my opinion, several important dis¬ 
tinctions, between murder and culpable homicide. An 
offence cannot amount to murder unless it falls 
within the definition of cufpable homicide : for Sec¬ 
tion SOO merely points out the cases in which “culp¬ 
able hpmicide is murder". But any offence may 
amount to culpable homicide without amounting to 
murder. Culpable homicide is not murder if the case 
falls within any of the exceptions mentioned in Sec¬ 
tion SOO*. 

“The causing of death by doing an act with the 
intention of causing death is culpable homicide. It 
is also murder, unless the case falls within one of the 
exceptions in Section 300. 

“Oausing death with the intenHon of causing bodi¬ 
ly injury to any person, if the bodily injury intended 
to be Lnfiloted is sufficient in the ordinary course of 
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nature td cause death, in my opinion, falls within-the 
words of Section 299 ‘with the intention of causing 
such bodily injury as is likely to cause ‘death,’ and is 
culpable homicide. It is also murder, unless the case 
falls within one of the exceptions in Section 300, 
Olause 3. Causing d^ath by doing an act with the 
knowledge that such act is likely to cause death is 
culpable homicide, but it is not murder even if it does, 
not fall within any of the exceptions mentioned in 
Section 300, unless it falls within Clause 2, 3, or 4 of 
Section 300, that is to say, unless the act by which 
•death is caused is done with the intention of 
causing such bodily injury as the offender knows to 
be likely to cause the death of a person to whom the 
harm .is caused or with the intention of causing 
bodily injury to any person, and the bodily injury 
intended to be inflicted is sufficient in the ordinary 
course of nature to cause death, or unless the person 
committing the act knows that it is so imminently 
•dangerous that it must in all probability, cause death, 
or such bodily injury as is likely to cause death. 

“In speaking of acts I, of course, include illegal 
omissions. There are many cases falling within the 
words of Section 299 *or with the knowledge that he 
is likely by such act to cause death’, that do not 
fall within the 2nd« 3rd or 4th>olause of Section 300, 
such for instance as the offences described in Sec¬ 
tions 279, 280. *281. 282, 284. 385, 286, 287, 288 and 
289, if the offender knows that his act or illegal 
omission is likely to cause death, and if in fact it 
does cause death. But although he may know that 
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the aot or illegal omission is so dangerous that it 
is likely to cause death, it is not murder, even if 
death is caused thereby, unless the offender knowtf 
that* it must in all probability cause death, or such 
bodily injury as is likely to cause death, or unless he 
inienda thereby to cause death,or such bodily injury 
as is described in Glauses 2 or 3 of Section 300.” 

* '^From the fact of a man's doing an act vrith the 
knowledge that he is likely to cause death, it may 
be presumed that he did it with the intention of 
causing death, if all the circumstances of the case 
justify such a presumption.'* 

Motive, intention, knowledge, onus .—When the facts 
are clear, it is immaterial that no motive has been 
proved. The man who does an act must be held to 
intend its consequences ; if he pleads otherwise it is 
for him to prove the same. Motive, though not a 
aine qua non for bringing the offence home to the 
accused, is relevant and important on the question of 
intention^. 

drcumatantial evidence in a murder ca&e .'—Cir¬ 
cumstantial evidence requires a high degree of pro¬ 
bability that is sufficiently high from which a prudent 
man, considering all the facts and realising that the 
life or liberty of an accused person depends upon 
his decision, is justified in holding that the accused 
committed the crime. *It is only then that it can 


J 

L Bdiartti 'Qtdkhan v. JBmp., 32 C. W. N. 845*47 O. L. J. 210* 
109 L Of Cx. U J. d46*A. I. B. 192S CsL 430. 
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furnish n basis for conviction for murder^* {See 'Part 
V, Chapter Xlll on Evidence). 

Plea of better medical treatment .—The mere plea 
that more prompt or better treatment would have 
saved the deceased cannot exonerate the accused 
from liability for the«death of the deceased^. 

Plea that the case cornea under the excepUona to 
Section SOO 1. P. C. —Onus.—It is for the accused to 
substantiate his plea. 

Death caused htf simple injurt /-—Where death is 
caused as a result of simple injuries, the accused may 
be convicted for causing simple hurt,—or the case 
may come under Section 325 I. P. C’. 

Plea of guilty ,—In capital sentence cases where- 
there is any doubt as to whether the accused fully 
understands the meanioig and effect of a plea of guilty— 
it is advisable for the Court to take evidence and 
proceed with the trial and not to convict solely on 
the plea of the accused*. 

Tender age.—Sentence .—In the case of Empress 
Jaaka Bewa, the accused, who was a girl of sixteen 
years of age, was found guilty under Section 302, 

I. F. G- The High Court did not sentence her to the 
extreme penalty of the law but directed that she be 


1. Dtna^v. Emp.* 109 I. C. 912=29 Or. L. J. 640. 

2. Mami v. Emp., 108 I. C. 164=29 Cr. L. J. 3«. 

3. Btiajan Dot v. 24 Or. L. J. 421^72 I. C. 5d3->A. I. R. 
1924 Lsh. 2ia and Makabtr v. imp., 19 A. L. J. 205. 

4. Q. Emp. y.Bhadu, 19 AIL 119-16 A. W. K. (1806) 192. 

% 
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tranaporfesd for life^ Ther« are also oasea where 
accused persona of tender age wezp sentenced to 
death*. The Penal Code simplj provides alternative 
punishments for murder and there is nothing which 
takes away, from the Court, the duty to see that in 
a particular case, notwithstandipg the conviction for 
murder, the punishment fits the crime*. Where* 
.there is doubt in a murder case, the Court should 
not pass the lesser sentence, g., transportation 
for life. If the doubt be a reasonable one the accused 
must be acquitted*. The circumstances, that the 
accused is the only son of a widow and that after 
the crime he displays considerable remorse, ought 
not to be taken into consideration in passing the 
eentenoe but where the accused committed the offence 
in a fit verging on temporary insanity such fact may 
.be considered in passing the 8e*ntence*. 

No. 47. (Section 804 1. P. C-—Culpable homicide not 

amounting to murder.) 

NOTES. 

niis section is divided into two parts. The first 
part deals with a case where the act by which 
death ^ caused is done with the intention of causlug 


X. 11 ^ W. N. 904.' This view was tsken in the case of 
fmlak TVoaed v. Emp., S-- 1. R. 1928 Nag. 108. 

S. Amir v. Smp., 11^ L a 345 (21<=A. 1. bSvZS La]i. 531. 

3< Smp. V. DiUmri^Obtnira Karmaiar, 33 0. W. N. 1327. 
i, J^'i^v.E.,A.I.U.1936AU.919. 
i. Mmmtdi vMw V. Bmpertr, » 0. W. N. 382-A. £. B, 
»8S 1||4 (lodguMUt of Pattuson aad Oonlift JJ.). 
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•death 'Dr of cauains such bodily injury as is likely to 
cause death. *^6 second part provides for a case where 
the act is done with the knowledge that it is likely to 
cause death but withoBt any »7i^en^to/i to cause'death 
or to cause such bodily injury as is likely to cause 
death. The Judge^in his charge, has got to explain 
the two different parts of the section and ask the 
jur^ to consider under which part of the section, the 
offence of the accused, if any, might come. Incase 
of a sudden 6ght, if the fatal blow was struck on the 
heat of the moment, the case will come under the 
second part^. 

No. 48. (Section 804>A L P. C.—Causing death by 

rash and negligent act.) 

NOTES. 

Straight J., of the Allahabad High Court has 
observed that "Criminal rashness is hazarding a dan¬ 
gerous or wanton act with the knowledge that it may 
cause injury but without intention to cause injury 
•or knowledge that it will be probably caused. The 
criminality lies in running the risk of doing such an 
act with recklessness or indifference as to the 
•consequence^’*. 

R€tak act. —A Kab%r(^ operated on a man for inter¬ 
nal piles by cutting them out with an ordinary knife. 
The man died from haemorrhage : held the Kabirf j 
was guilty under Section S04-A of the Penal Code, for 

causing death by doing a rash and negligent act*. 

_ _ ♦ __ 

1. Abdul 2iajidy.emp..mi.0.9lXi. 

2. In the matter of /iiu 3 All. 776. 

3. Sukvoo Kahirdi r. Tkt Emprm, 14 CaL 563. 
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No defence. —A motor driver who is charged under 
Section 304-A for causing the death of \ pedestrian by 
rash and negiigfent driving cannot plead, in bis de* 
fence,'the negligence of the pedestrian*. 

Wkere the section haa no appUcation. —Where death 
is caused by an act which is in ^s nature criminal, 
Section 304-A of the Indian Penal Code has no 
application*- 

No. 49. (Section 809 I. P. C-—Attempt to commit 

suielde.) 

NOTES. 

Where no o^enc^.—Accused, with the intention of 
committing suicide by throwing herself into a well, ran 
to the well where she was arrested. She was convict* 
ed under Section 309,1. P. C* It was held that as she 
might have changed her mind and as she was caught 
before she did anything which might be regarded as 
the commencement of the offence, she was not guilty 
of an offence under this section’. 

No. 60- (Section 312 I. P. C.—Causing miscarriage.) 

NOTES. 

When offence- —Where a woman was acquitted of a 
charge of causing herself to miscarry, on the ground 
that she liad only been pregnant for one month and 
that there was nothing which could be called even a 
rudimentary fcstos or child, it was Tteld that the 

1. Mohwtmd BUx V. Bmp., 156 T. 0. 330. 

2. 0. ’Shnp. W. Aw a odtr a w, 18 Ha<L 60 Weir 326. 

■ 8. Weir890, 
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acquittal was bad in law^. The offence defined in 
Section 312 can only be committed whe,n a woman is, 
in fact, pregnant*”. 

I 

No. 61. (Seettoo 316 I. P. C.—Causing death ot a 

quick unborn child by an act amoaoting to culpable 

homicide*) 

NOTES. 

Trmiment .—Case of gross ignorance or rashness in 
the treatment of a pregnant woman will be punishable 
under this section, if in the circumstances they 
would amount to the offence of culpable homicide and 
the woman’s death had been the result*. 

I 

No* 62. (Section 318 I. P. C.—Concealment ot birth 

by secret disposal ot dead body.) 

’ NOTES. 

Ingredientn .—The prosecution must, first, establish 
to the satisfaction of the Court, the fact of the birth of 
the child. The secret burying or any other sort of 
disposal of the dead body must also be proved. 

No. 53. (Section 323 I. P. C.—Punishment tor 

voluntarily causing hurt.) 

NOTES. 

Hurt : Orieooua hurt. —Whoever causes bodily 
pain, disease or infirmity to, any person is said to 
cause hurt. ‘Voluntarily causing hurt' has been de> 

1. Q. .i(2^mma.9MAd.360»l Weir331. ^ 

2. Tht Queen t. Kabul Pallur and Jhumpa, 15 W. R. 4. 

3.. iiorgan and Udtpkenon. 
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fined in Section 321 I. F. C. Grievous hart has beeik 
defined in Section 320 I. P O. 

I 

No. .54. (Section 325 I. P. C.—Punishment tor volun¬ 
tarily oansiog grievous hurt.) 

NOTES. 

• 

Cases oj grievous Aurt.—-The designation of a griev¬ 
ous hurt (Sec. 320). which causes severe bodily pain, 
applies only when such effect actually lasts for a 
period of twenty days and not when the sufferer dies- 
before that period has expired. Where the wound 
was not dangerous to life but death was caused within 
twenty days due to tetanus which supervened, held, 
that the wound was not grievous hurt^. 

Rioting.—Grievous hurt : Separate sentence. —When a 
person is charged under Section 147 I. P. C. and also 
under Section 325 read with Section 149, it is illegal 
feo pass separate sentences under the t\/o charges. 
The sentence if any, passed under Section 147, is badi 
hi law^. 

No. 55. (Section 8411. P. C.—Punishment lor 

wrongful restraint.) 

NO'm. 

Bonafide acts : good faith. —Wrongful restraint 
has been defined in. Section 339 I. P. C. Section 341 
provides for punishment for wrongful restraint. 
Where the obstruction is put up in 'pood faith, the 

1. Smgy.Smp., 26 Or. L. J. 394-841.0.438-A.LR. 

1^397 U). 

8. Bomufru 4lr**«’* 135 0. V. N. 846. 
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accused'is not guilty of wrongful restraint^ 'Act 
done in good faith under the belief that it is justi¬ 
fied by law is not an offence under this section^. 
Where the obstruction was put up by the accused 
in good faith in the belief that he had a lawful 
right to obstruct the complainant from going along 
the path, he was entitled to the benefit of the 
exception to Section 339 I. P. C., even though he did 
not clearly raise that defence in the lower Court’. 

Case 0 } Customfiry right .—A conviction, under 
Section 341, 1. P. C., for obstructing a person in 
proceeding along a path lying over the accused's 
private land, in the exercise of the former's right as 
a villager, can only be sustained when a customary 
right of way in respect of the path in question has 
been proved*. 

Civil Court decree .—In deciding whether a person, 
accused of wrongful restraint for erecting a fence 
over a way, is guilty or not—the Magistrate should' 
confine his attention to enforcing the terms of the 
decree of the Civil Court passed in favour of the 
accused’. 


1. Xalidat ffoAa v. Dto Vhari Mitiri, 41 C. L. J. C.W.N. 

192-A. I. B. 1925, Oai. 1214. 

S. Kauai Lai Ohotai v. Q. Emp,, 24 Cal. 885. 

3. Kalidoi Raha V. Deo Dhari Mielri, 30 0. W. K. 193. 

4. AwifrotA Kundu v. K Emp., 33 C. W. N. 015. 

B. Book Mohan Paml v. Mokim Chandra CStalrarartp, 5 OcW.K. 
31B. 
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No. 66. (Section 842 LP.C.—Pnnishment tor wrong- 

Ini eonfinement.) 

NOTES. 

Wrongful confinement has been defined in Section 
340, I. P. C. 

Police-officer : excessive exerctse of power. —In case 
of a PoUce*olficer being charged under Section 342, 
where there was no maltre, no intention of doing an act 
of the nature spoken of in Section 339, or 340, and 
voluntary^ obstruction or restraint, though there was 
probably excessive and mistaken exercise of powers, 
held, there was no offence under this section^ Where 
a constable had no power to arrest without a warrant, • 
held, he committed the offence of wrongful confine¬ 
ment, by arresting the complainant’. 

Time. —It has been held by Markby and Kemp, JJ , 
in the case Q. E. v. Suprosonno Ohosal^, that the time 
during which the party is kept in wrongful confine¬ 
ment is imgiaterial, except with reference to the 
extent of punishment. 

Case of mischief—not wrongful confinement.—Vfhere 
the complainant had for the purpose of removal, 
placed certain goods upon a cart, and accused came 
and unyoked the bullocks and turned the goods off 
the cart on the road, Ae/d, a conviction under Section 
341 of the Penal Code could not be sustained; but 


N * P 

Bettain v. Maultrt Makttmed T\ 
2. In le iftuheida Bt^u 19 Bom. 72. 
'S. 6W.R.*0» 


I 


4 
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that there was such “mischief" as to bring the offence 
within Section 425^. 

No. 57. (Section 352 i. P. C.—Punishment (or assault or 

- criminal force otherwise than on grave provocation.) 

NOTES. 

Read the explanation to Section 352 L P. C. “This 
section provides for Che usual punishment for an 
assault or for using criminal force. A mitigation of 
punishment where there is grave and sudden provoca* 
tion is admitted here as in case.s of culpable homicide 
and of hurt." {Monjan ami Mncphcruim). 

Arrest without authority .—Where the Sub-Inspector, 
who had no right to enter or attempt to search a 
house, did so and resistance was offered—no offence 
under this section was committed^. 

No. 58. (Section 833 I.p.C-—Punishment for kidnapping.) 

NOTES. 

The offence of kidnapping has been defined in 
JSeCB. 360 and 3611. P. C. Sec. 361 relates to kidnapp¬ 
ing from lawful guardianship. 

No. 58-A. (Sections 861, 862 & 866 I. P. C.—Kidnapping 
from lawful guardianship, kidnapping or abducting 

woman to compel her marriage etc.) 

NOTES. 

Abduction .—Whoever by force compels, or by any 
deceitful means induces, any person to go from any 
placa, is said to abduct that person’. 

1. Juggettoar Das v. Kaylash Chandra ChatUrji, 12 Oal. 55. 

2. PUam TjoI V. Emp., 24 Cr. L. J. 276»711. C. 996«A. Z. R. 
1923 All. 433. 

8 SeotioD 3^ I. P, 0. 
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Section 366 I. F. 0.» requires that abduction must 
be—(a) with^the that the woman may be com¬ 

pelled or knowing it to be likely that she will be 
compelled to marry any person against her will, oi 
(b) in order that she may be forced or seduced to 
illioit intercourse*. 

Kidnapping wh^n complete. —It was held by a Full 
Bench of the Calcutta High Court that the offence of 
kidnapping a girl from lawful guardianship is com¬ 
plete when the minor is actually taken from lawful 
guardianship : it is not an offence continuing so long 
as she is kept out of such guardianship*. Rampini, 
obeerved that the offence is not necessarily complete 
as soon as the minor is removed from the house of the 
guardian ; when the act of kidnapping is complete is 
a question of fact to be determined according to the 

f ircumstances of each case. 

Accused need nol know the minor e guardian .— 
It is not nedessary for a conviction under Sec. 366, 
I. P. C., that the accused should know definitely who 
the guardian of the minor girl is*. 

Father removing a minor Hindu girl from the house 
of her husband. —The husband of a Hindu girl of fifteen 
U her lawful guardian, and if the father of the minor 
t^kes away the girl from her husband without the 



1. Bhaj&n Doer. Emperor, 12 I.0.533“24 Cr. L. J.42l*A. I. R. 


. 1924U&.eiB. 

’ Nemki OStiUfmj v. Q. Bmp.. 27 Cai. 1041 (F.B.1 *4 0. W. X. 

, « 645., See ibsofJhAmity ± Ort. v. £, 26 Uad. 464 —2 Wehr 296. 
(Ik r..'R. 2924Oudh. 335. r, 
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Ifttter’a consent, such taking away amounts to kidnap¬ 
ping from the lawful guardianship, even though the 
father had no criminal intention in so doing^. 

Case of temporary possession .—If the facts are not 
inconsistent with the continuance of the father’s legal 
possession of the min<7r, the latter must be held to be 
in the father's possession or keeping even though the 
actual possession of the minor was temporarily with 
a friend or other person*. 

Consent of kidnapped minor .—The consent of a 
kidnapped minor is immaterial. It is not necessary 
for a conviction, under Section 361, that the taking or 
enticing should b? shown or proved to have been by 
means of force or fraud*. 

Right of mother .—A mother cannot have right to 
the custody of her legitimate children adversely to 
the father*. 

Right of elder brother of n minor girl :—Under the 
Hindu law, in the absence of the father, the eldest 
brother has the right, to arrange for the marriage of 
his sister, and his right is superior to that of a 
mother. Where, therefore, the father having died, the 
eldest brother gives his sister in marriage against her 
will, although she is about 16 years of age, and the 
mother is not a consenting party, the brother commits 

1. In the matter of the petition of Dhiironidhur Qboae, 17 Cal. 
298. (Judgment of Tottenham and Banerjee .TJ.) 

2. Jagannaiha Boo dt Ore. T. Kamaraju, 24 Mad. 284=10 M.LJ. 
405=1 Weir 349. 

3. QMeen Empreaa t. Bhungee Ahur. 2 W. R. 5. 

4. Sntperor Pratiifuhna Swrma, 8 Oal. 969=11 0,L. B.6= 
4 Shome L. R. 280. 


I 
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no ofifeaoe, and cannot be convicted of abdbction or 
kidnapping*.. 

Intention of tKcused. —Where a woman is abducted 
not for the purpose of iliicit intercourse, but for the 
purpose of bringing pressure to bear on her husband 
in the matter of a criminal case instituted by him, a 
conviction under Sec- 36S I. P. 0., is illegal’. 

Proof of marriage - where tieceHsnrt/. —Where a 

a woman is kidnapped from the custody of her hu«* 
band, the prosecution must prove a legal marriage 
between the woman and her husband If no such 
legal marriage is proved there is no enticement from 
lawful guardianship, and consequently no offence 
under Section 3*16 or 368 I. P. C*. 

Points to be proved \n a cnee of kidnapping a minor 
girl.—^ln. order to support a qonviction for kidnapping 
fpm lawful guardianship the following points are 
tf^quired to be proved — 

(1) That.tbe girl kidnapped was then a minor 
under sixteen years of age. 

(3) That the girl was in the keeping of a lawful 
guardian. 

(3) That the accused took or enticed the girl 
out of such keeping. 


1. m npin r. g., A. I. R. 1935 All. 192a ' 

a Nofai^ Qrt. v. £mperor, 1551. C. 6S2. 

a., ibt. Viut^v./LfA.I. R.1(U5 AU. 506-156 I.a 014-36 

K tr-ui-m- r 
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(4) That he did so without the consent of the law¬ 
ful guardian. 

Note.—The mere fact that the minor leaves the protection of her 
guardian does not put her out of the guardian's keeping. But if the 
minor abandons her guardian with no intention of returning, she 
cannot be held to continue ia the guardian's keeping'. 

Where circumstances are not inconsistent with 
the innocence of accused there can be no conviction’* 

Charge of Kidnapping. Can there be conviction for 
abduction^ Kidnapping and uMuction are separate 
offences^. —A judge cannot, except by framing a fresh 
charge, direct the jury to convict an accused for the 
offence of abduction where the only charge framed 
against him is for the offence of kidnapping*. 

Sitnple abduction is no Bare abduction 

per ae without the intention pointed out in the 
different sections dealing with the subject is not an 
offence under the law'. 

No. 69. (Section 376 L P. C.—Punishment for rape.) 

NOTES. 

Definition. —A man is said to commit “rape” who, 
except in the case hereinafter excepted, has sexual 
intercourse with a woman under circumstances 
falling under any of the five following descriptions:— 

r. R. W. VaUiant v. ifr*. Elesxar, 30 C. W. N. 215. 

2. Aila Rahha v. Emp., 9 Lah. L. J. 3^ C «103 I. C. 838 b 28 
Or. L. J. 758»A, I. B. 1927 Lah. G58. 

3. Atafixaddiv. Emp., 45 C. L. J. 56l»31 C. Vf. N. 940al04 I. C. 
245 -28 Or. 1* J. 806= A. I. R. 1927 Cal. 644. 

4. hu 8heikh v. Emp., 31 O. W. N. 171-99 I. 0. 937-28 
Or. L. J. 201-43 O. L. J. 584-A. I. R. 1927 Cal, 200. 

5. Kkatil Natpa r. Emp^i 6 0. N. 206. 
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(1) Against her will. 

(2) Without her consent. 

(3) With her consent, when her consent has been 
obtained by putting her in fear of death or of hurt. 

(4) With her consent, when the man knows that 
he is not her husband, and*her consent is given 
because she believes that he is one to whom she is, or 
believes herself to he lawfully married. 

fS) With or without her consent, when she is 
under fourteen years of age. 

Explanattou —Penetration is sufficient to consti¬ 
tute the sexual intercourse necessary for the offence 
of rape. 

.ffarceph'on.—Sexual intercourse by a man with his 
own wife, the wife not being under thirteen years 
of age, is not rape^. > 

Sec< 376 provides for punishment for rape. In that 
section the words “unless the woman raped is his own 

wife..or with both” were inserted by Act. 29 of 

1925. 

Delay -—Where in a prosecution for the offence of 
rape, it was found that the woman made the “first 
information report” one day after the occurrence even 
thtiugh the police>Btation was near at hand, held that 
under the circumstances the conviction was not 
sustainable^. 

.E^vtcfence It is hardly .possible that any 

self-respecting lady of position would colne forward 

in a Cout$ of Justice to make a humiliating statement 
_____ 

iaiienM^*T.JSnfi..6Lah.UJ.a8«. 
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against her honour, of having been raped, unless it 
is absolutely true*. When the victim of an offence 
of rape is an innocent girl of tender age,’her evidence 
will carry great weight. A statement made by'her 
by way of disclosure immediately after the occurrence 
will strongly corroboj-ate her case and go to prove 
the consistency of her conduct and also want of her 
consent^. 

But in the majority of cases of rape it would be 
quite UD.safe to convict an individual merely on the 
accusation of the woman who had been raped*. 

Some High Courts have even /Wt/, that conviction 
for the offence of rape on the uncorroborated testi¬ 
mony of the complainant would be most dangerous*. 

Consent oj victim .—Where the evidence shows that 
the woman who was alleged to have been raped did 
in fact consent to the sexual tnleroourse, a conviction 
under Section 376 1. P. C., is not sustainable*. The 
absence of any mark of injury on a person alleged to 


1. Labh Singh t. Emp., 24 Cr. L. J. 877=76 I. C. 77- 
6 Lab. L. J. lllsA. I. B. 1923 Lab. 291 (But see contra 07 
I. C. 827). 

2. SohMolal Bania v. Emp., 25 Or. L. J. 1214=82 I. a 1^= 
A. I. B. 1923 Nag. 74. 

3. Kufiii Earn Y. Emp.. 67 I. C5. ©7 = 23 Cr. L. J. 475 Lab. (But 
see Vs I. C. 77 ftSove). 

4. Mtthla Rmm v.Emp., 26 Or. L. J. 74 - 75 I. C. 986=A. L R. 
1924 Lab. 669 and Maunglta 7Vn v. Emp., 27 Cr. L. J. 1284— 
97 I. C. 180-A. 1. R. 1027 Rang. 67. 

5. ^tigA ▼. 9 IaL L. J. 837. 
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haV« b«eii raped is a factor going against tha commi¬ 
ssion of the crime*. 

Sentence.*—Crimea of violence upon women who 
are hot in a position to defend themselves must be put 
down with a strong hand and it would be a very sad 
state of affairs if criminals »were to carry an 
impression that to criminally assault a woman or to 
rape her was not a very serious matter and that they 
could always satisfy their unholy passion if only they 
were prepared to undergo a comparatively short term 
of imprisonment*. 

In Bengal, under the new Act of 1936, whipping 
can be inflicted in addition to the punishment men¬ 
tioned the Sec. 376 1. P. C. 

No. 60. (Seetlon 879—Punishment tor theft.) 

NOTES. 

Definition ,—Theft has been defined in Sec. 378. 
Whoever intending to take dishonestly any movable 
property out of the possession of any person, without 
. that person's consent, moves that property in order 
to such taking, is said to commit theft. Read expla¬ 
nations to Sec. 378. 

Intention-—good faith.—Intention is the gist of 
the offence and there can be no theft, unless there be 
an intention to take the property dishonestly. 

Dishonest intention must be proved by the pro¬ 
secution. Where an abcused removed crops honestly 

— 1 ^- 

1 . Aeuilln v.-SMp., 1935 A. W. la. 1404. 

. 2. ro/e V. Asp.. 90 Pnnj. L. B. 437-116 I. a 683>30 Or. L. J. 

V 699?aij'|[R. 1929 L«h. 684. 
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believing that they were his, he committed no offence*. 
The intention to take dishonestly exists when the 
taker intends to cause wrongful gain to one person 
or wrongful loss to another person*. The removal of 
property in the assertion of a bona fide claim of right 
though unfounded in law and fact does not constitute 
theft*. 

Mistake oj fact.—Ignorance of law .—When a person 
takes another man’s property, believing under a 
mistake of fact and in ignorance of law that he 
has a right to take it, he is not guilty of theft because 
there is no dishonest intention, even though he may 
cause wrongful loss*. 

I'akimj of debtor's property .—The removal, by a 
creditor, against the will of his debtor, of property 
belonging to such debtor with the view of compelling 
such debtor to discharge his debt amounts to theft 
within the meaning of Sec. 379 of the Indian Penal 
Code®. A Full Bench of the Calcutta High Court on 
a review of the earlier cases has also taken the same 
view*. 


1. BoikKiahenOoata^.Emp..iV.'L.T:. 608 «72 I. C. 

Gr. L. J. 454“A. I. R. 1924 Pat. 125 

2. Q. Emp. V. Madaree Chovkeedar, 3 W. R. 2. 

3. Maii I/U Dey v. Kmp., A. I. B.,1935 Cal. 675 (Judsmeni of 
Lori WiUiama and Jack JJ.) 

4. Queen Empptee v. Nagappa, 15’Bom. 344. 

5. QuAn Empreee v. Agha Muhammad Yusuf. 18 All. 88=IS* 
A. W. IT. (1895) 233. See Bakhtaiear v. Emp., 25 Cr. L. J. 
^=811. C. 136= A. I. B. 1925 Lah. 131 (2). 

6 . 8ree Ckaran Chungo ▼. Emp., 22 Oel. 1017. 
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Husband and wife .—There is no pre8umj>tion of 
law that a wife and a husband constitute one .person 
in India for the purpose of criminal law. If the wife 
removes her husband's property from his house and 
she does so with dishonest intention, she is guilty of 
theft*. 

No. 61. (Section 884—Punishment tor extortion.) 

NOTES. 

Definition .—Whoever iiitenUonally puts any person 
in fear of any injury to that person or to any other, 
and thereby dishonestly induces the person so put 
in fear to deliver to any person any property or 
valuable security, or anything signed or sealed, which 
may be converted into a valuable security, commits 
extortion’^. A, by putting Z in fear of grievous hurt, 
dishonestly induces Z to sign or affix his seal to a 
blank paper and deliver it to A. Z signs and delivers 
the paper to A. Here, as the paper so signed may 
be converted into a valuable security, A has com* 
mitted extortion. 

Cases .—According to the definition, the offence 
consists in intentionnlly intimidating a person by 
threats or otherwise, and thereby causing a dishonest 
transfer or delivery from such person to any other 
person*. The making use of real or supposed in¬ 
fluence to obtain money from a person against his 
will under threat in case of refusal, or loss of appoint- 

1. Ow«<ft£pMfirvMV.£M«M, 17 Mad. 401-1 Weir 409. 

8. ^tio»363I.Pa 

9. iforywi ami }tispisrtom> 344, 
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inenb, is'extortion within the meaning of this section*. 
The tenor of a criminal charge is a fear of injury; 
extortion may be equally committed' whether the 
charge threatened is true or false*. 

Pickpfinif .—Realising fines by means of picketing 
is extortion within %the meaning of Sec. 383 Penal 
Code*. A person, picketing a shop, causing thereby 
loss in trade and profit to the .shop>keeper and com¬ 
pelling him to pay a fine for having persisted in the 
sale of foreign articles, can be convicted for extortion 
under Sec- 384 or 385 of the Penal Code*. 

No. 62. (Sec. 392—Punishment for robbery.) 

NOTES. 


Di’finitioi }.—In all cases of robbery there is either 
theft or extortion. Theft is "robbery” if, in order to 
the committing of the theft, or in commiting the theft, 
or in currying away or attempting to carry away 
property obtained by the theft, the offender, for that 
end, voluntarily causes, or attempts to cause to any 
person—death or hurt or wrongful restraint, or fear of 
instant death or of instant hurt or of instant wrongful 
restraint. Extortion is "robbery" if the offender, at the 
time of commiting the extortion, is in the presence of 
the person put in fear, and commits the extortion by 
putting that person in fear of instant death, of instant 


1 . 

2 . 

3. 



ifeera^6aa Ali v. Omed W. R. 17. 

OmfH Empnaa r. Mobarruk Ora., 7 W. R. 28. 

Local Qovt.v, ffatuHont Boo, 23 Cr. L. J. 60s>75 1. C. 764« 
A. I. R. 1921 Nag. 19. 

OhaiurbktfJ r. S., 20 A. L. J. 877-24 Cr. L. J. 62-71 L 0, 
110-45 AU. 187-A. L R. 1922 AIL 529> 
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hurt, or of instant wrongful restraint to that person 
or to some other person, and by so putting in fear, 
induces the person so put in fear then and there to 
deliver up the thing extorted. 

A obtains property from Z by saying—‘‘Your child 
is in the hands of my gang, and will be put to death 
unless you send u.o ten thousand rupees". This is extor- 
tion, and punishable as such, but it is not robbery, 
unless Z is put in fear of the instant death of his 
child*. 

Theft. — Rc^bery. — Extortion .—The offence of rob¬ 
bery is distinct from theft or extortion, but in every 
robbery, either the offence of theft or the offence of 
extortion will be committed. It must not be supposed 
that what is robbery cannot be, or ceases to be extor¬ 
tion or theft. The line of separation is drawn not 
between the offence of robbery and the offence of 
extortion but between extortion which is robbery and 
extortion which is not robbery. There is in like 
manner a line of separation, not between theft and 
robbery but between the theft which is robbery and 
the theft which is not robbery*. The offence is 
robbery where, in committing theft, there is an inten- 
tion followed by an attempt to cause hurt*. The 
word “robbery" conveys the sense of a felonious 
taking from the person of another by violence or by 
putting him in fear*. 




1 . 8flotioa3gox.p.a 

8. Sferstm and Uaephertm. 

3, Omm Empnie t. fukai Bheer, 5 W. B. 95. 

4. £(lrai» Bv- Clewiy.,48« OLL.J. 88. 



Ch. VIII ] 


COMMON OFNENCES 


397 


No. 68. (Sec. 395 I.P. C.—Punishment for dacoItyO 

NOTES. 

• I 

Definition .—When five or more persons conjointly 
commit or attempt to commit a robbery or where the 
whole number of persons conjointly committing or 
attempting to commit a rubbery, and persons present 
and aiding such commission or attempt, amount to 
five or more, every person so commiting, attempting 
or aiding, is said to said to commit dacoity^. 

Proof .—The proof should be of a robbery or 
attempt to rob by five or more persons, who are either 
joint actors, or some of whom actually commit the 
robbery etc, while the others are abettors, being 
present hut not actually participating in the commis¬ 
sion of robbery or the attempt to rob*. 

Five or more .—The offence under Sec. 391 can be 
committed only if the number of persons concerned 
in the robbery is not less than five. Hence, a finding 
as to the number of persons concerned being five or 
more is essential^. 

Evidence of identification :—Evidence of identi- 
'fication by itself is an insuflScient basis for conviction 
especially when the witnesses were familiar with the 
faces of the persons identified*. 


1 . 

2 . 

3. 



Section 391 F. P. C. 

Morgan and Maophttitm 355* 

Lahh Singky. Oown,6Lab*24«R8 L C. 513a26 Pun}* L.R. 
l39-2« Cr. L. J. U53^A* I. R. 1925 I^h. 337, 


Din Day<U Smp.t 10» O; L* J. 347■ A* L K» 1224 Oudl). 295* 
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Act done under the mpulse of religions feeling .— 
Where a large body of Hindus acting in concert and 
apparently under the impulse of religious feeling 
attacked certain Muhatnmedans who were driving 
cattle along public road and forcibly deprived them 
of the possession of such cattle, field that the offence, 
of which the Hindus were guilty, was dacoity under 
Section 391 of the Indian Penal Code, and not merely 
rioting’. 

No> 64. (See. 403 I- P. C.—Criminal misappropriation 

of property) 

NOTES. 

Whoever dishonestly misappropriates or converts 
to his own use any movable property is liable to be 
punished under Sec. 403 I.P.C. 

A being on friendly terms with Z, goes into Z’s 
library during Z's absence, and takes away a book 
without Z’s consent. Here, if A was under the impres¬ 
sion that he had Z's imphed consent to take the book 
for the purpose of reading it, A has not committed 
theft. But if A afterwards sells the book for his own 
benefit he is guilty of an offence under this section*. 

Ziosa—not a necessary ingredient- —Loss to one per¬ 
son, though a normal result of an act of misappropri¬ 
ation by another, is not an essential ingredient of the 
offence of crimiaal misappropriation which is com¬ 
plete if the act is done'with the intention of causing 

^1. T. Sam ^ran db others, 15 All. 299^13 A. W. IT. (1893) 
142. 

2. Beetim 4BB X. F. C. (Illastration). 
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wrongful gain to the offender irrespectively of any 
loss which may ensue to another persoi^^* 

Dedicated bull. —A bull dedicated at the Sradha of 

% 

a Hindu, and abandoned and set at large is not mov¬ 
able property of any person within the meaning of the 
Penal Code and could not. therefore, be the subject of 
theft, criminal misappropriation or mischief^. 

Lost coin. —The accused, finding a gold mohur on 
an open plain, sold it the next day and appropriated 
the sale proceeds. Held, that in the absence of any 
information as to the circumstances under which the 
coin was lost, and as it was not improbable that the 
property in the coin had been abandoned by the origi¬ 
nal owner, the accused could not be convicted of 
criminal misappropriation under Sec- 403 of the Indian 
Penal Code’. • 

If time lie allowed to make up the lo.ts—still there is 
criminal offence.—The mere fact, that the prosecutor 
gave the prisoner time to make up his accounts and 
pay the balance due, does not vitiate a conviction for 
dishonest misappropriation, or show that the matter is 
one for the Civil Courts only*. 

Proof of exact sum misappropriated—if necessaryl— 
Where the accused is charged for an offence under 
Sec. 403,1. P. C., it is not incumbent upon the prose¬ 
cution to establish that a definite sum has been mis- 

- :- \ - • - 

1. K. R'.mhaehalatti r. Pati Kanta Jjiha, 21 C. W. N. 573. 

2. Someth Chunder Sanyul v. Him Mondal, 17 Cftl. 852. 

See also Quem Empress r. Hihal, 9 All. 348=7 A. W. N. 73. 

3. Queen Emp. r. Siia, 16 Bom. 2l2. 

4. In re AveKnnle Biswas, 5 W. B. 66. 
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appropriated. It is sufScient if the prosecution esta* 
blishes that some of the money mentioned in the 
char^ge has been misappropriated, even though the 
amount of the exact sum so misappropriated be un> 
certain*. 

Charges — abetment .—When tW’o persons are impli¬ 
cated in a case of criminal misappropriation or breach 
of trust with respect to a certain sum of money, the 
charges against them must be of misapprupriation in 
one case and of abetment in the other^. 

No> 66. (Sec. 406—Punishment for criminal 

breach of trust.) 

NOTES. 

Criminal breach of trust has been defined in Sec. 
405,1. P. C. Read that section. 

A is a warehouse-keeper. 2 j, going on a journey 
entrusts his furniture to A. under a contract that it 
shall be returned on payment of a stipulated sum for 
the warehouse-room. A dishonestly sells the goods. 
A has committed criminal breach of trust’. 

Proof of entrustment—essential —In a case of crimi¬ 
nal breach of trust if the prosecution cannot prove how 
the accused came by the money, one of the first essen¬ 
tials of the offence that the accused was entrusted 
with the money, is not proved’. Where there was no 

1. Smptror v. Bynum)** Jatntetje 52 Bom. 280a 

30fioiiuL.B. 32Ssl08 LC.505 a29Or.L. J. 40 ?Wa. I. B. 
1928 Boa. 148. . 

8. atrmr ifantn V. K B.. 16 C. W. N. 600. 

8. Section 4061. P..O. (lUos^Uon) 

> .4. Oow^Zfare^ »ie»ia t. filbiiram Chsfrt, 86 0. W. N. 8S8. 
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trust thers can be no conviction under Sec. 406 I.P.G‘, 
a.s the oiTence of criminal bieach of trust involves 
entnistinent or dominion over property arid dishonest 
misappropriation, convorshm. use or disposal thereof**. 

The trust need not bo in furtherance of a lawful 
object^. • 

No- 65'A. (Sec. 409- 1. P. C.—Criminal breach of trust 

by public servant etc.) 

NOTBS. 

Lnrilii of siip-ruisiou—if affect the question of sen- 
tcure. —The fact, that the commission of the offence by 
the accused was facilitated on account of laxity ot 
supervision and control on the part of the officers 
concerned, does not in any way mitigate the gravity of 

the offence so as to justify a reduction of aentence*. 

• 

No. 66. (Sec- 411.—Punishment for diaonestly 

receiving stolen property.) 

NOTES. 

Stolen property has been defined in Sec. 410 X.P.C. 

Recant posnession : ontit. —Recent possession casts 
the onus upon the accused. (jT/us matter has been 
dealt with at length under the head of ‘'Presumption* 
in Part V on EvUteveeX Where there is a long laps© 
of time between the theft and the discovery, the 




Qolam Emperor, 92 C.*W. N. 100.>. 

KhiroJe Kumar ^lukherjce v. K. E., 29 C. W. N. 54. 

Makadeo Kotkii v. Narayan, 23 N. L. R. lOO^lOl L C., 
890-28 Cr. L. J. 506=A. 1. U 1927 Nag. 225. 

Ailak DUta-^. E. 161^. 44 - A. I B. 1934 Lob. 677. 
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accused cannot be called upon to prove his innocent 
possession ^ 

It is for the prosecution to prove that the accused 
received the property dishonestly^. 

The word “believe” in Section 411. is a very much 
stronger word than the term “suspect” and it Involves 
the necessity of shewing the circumstances under 
which a reasonable man should have felt convinced 
in mind that the property with which he was dealing 
must have been stolen property. It is not sufficient 
to show that the accused was careless or that he had 
reason to suspect that the property was stolen or 
that he did not make su£5oient inquiry to ascertain 
whether it had been honestly acquired*. 

A possession of Hindu family .—The bare finding 
of a stolen property in the house of joint Hindu family 
is not such evidence of possession on the part of each 
of its members as would form sufficient basis for 
conviction*. 

Charge to Jury about presuinpiion.~-lxi a case 
under Section 411,1. F. C., in charging a jury it should 
be pointed out by the Judge that the possession of the 
stolen goods must be possession soon after theft, other¬ 
wise there can be no presumption against the 
aeoused^. 

1. iJarayan Singh v Emp., 106 1. G. 912 (1)^29 Pun}. I>. R. 

441 oSQ Or. L. J. 464 (1)» A. I. R. 1928 Lab. 667. 

2. Kartar Biftgh r. Bhnp\, 109 I. 0. 6?4s2&Cr. L. 3. 594. 

8 . Arehibald Ojurgt Edgecombe v. Emp., A. I. R, 1928 Cal. 264. 

\ Emp. Nirmai Dot and others, 22 Alt 44fi »20 A. W. N. 

(1900) 169. 

5. JClWdltf T. JC 24 a W. M. 610. 
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Ko. 67. ^eetion 417 1. P. C.—Pantohment tor eheatitag.) 

NOTES. 

i 

Cheating has been defined in Section 415,1. P. C. 

_ % 

A, by exhibiting to Z, a false sample of an article 

intentionally deceives Z, into believing that the 

article corresponds with the sample and thereby 

dishonestly induces Z to buy and pay for the article. 

A cheats*. 

Neceaaary ingredienta- —In order to prove the 
offence of cheating it is necessary to establish (1) that 
some one was deceived,(2) that it was done fraudulent* 
ly or dishonestly or intentionally, and (3) that by 
means of such deceit he was induced to change his 
position either by parting with property or by doing 
something to his own injury*. 

Parting of property jnust be immediate conaequence 
of decepAion. —To convict a person for cheating it iS 
necessary to show the connection between deception 
practised on the complainant and his being induced to 
part with some property’. 

Attempt to cheat—where the victim was forewarned .— 
A man may be guilty of an attempt to cheat although 
the person he attempts to cheat is forewarned and 
is, therefore, not cheated. 

M wrote a letter to the Currency Office at Calcutta 
enclosing the halves of two Government Currency 

notes stating that the other .halves were lost, and 

‘' * - ■ 

1. lllastratloa to Bectioa 416, L P. C. * 

2. Emp. r. Bhola Singh Amter Singh, 26 Bom. L.R. 211 bi 81 J.O. 
926«2S Cr. L. J. 11CI2-A. I. B. 1924 Bom. 303. 

8 . Sards Stmm t. Bmp., 21 A L. J. 6re«A.I.R. U34 AU.BOO (2) 
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enquired what steps should be taken for the feoover^ 
of the halves of the notes. The Currency Office 
having, upon inquiry, discovered that the amounts 
of the notes had been paid to the holder of the other 
halves and that the notes had been withdrawn from 
circulation and cancelled, sent<M, the usual form of 
c-laim to be filled up and returned to it. It appeared 
from the evidence that the Currency Office never 
contemplated paying M in respect of the notes. The 
form was filled up and signed by M and returned by 
him to the Currency Office. Huld M was guilty^. 

Ftihe personation at University Exaininnlion .— 
falsely represented himself to be B. at a University 
Examination, got hall ticket under B's name and sign¬ 
ed answer papers to questions with B's name. A com* 
mitted the offence of forgery^ and cheating by per¬ 
sonation^* 

Vendor of immovahle prnperty.-^The vendor of 
immovable property cannot be convicted of cheating 
because he omits to mention that there is an encum¬ 
brance on the property, unless it is shown either that 
he,.was asked by the vendor whether the property 
was encumbered and said was not, or that he sold 
the property on the representation that it was 
imapoumbered”. 

X^^'False application do Registrat—to get a duplicate 


»' I 


i... Qovt. of Bmgal t. XJmcsh Chandra Mitter, 16 Cal. 310. 

3* ‘fi* Emp. V. Aifpasamii 12 Mad. 151sil3 lud* Jur. 63^1 Weir 

3. ’ ▼. pishm 27 AU.r561«25 A. W. N. 98-2 A. L. J. 
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certificate from University .—S held a Matriculation 
Oertificate which had been issued to him by a 
University. C had failed to pass the Matriculation 
Examination. The Registrar of the University received 
a letter from C purporting to be signed by S, stating 
that his certificate had been lu.st and requesting that 
a duplicate might be issued. Enclosed with the letter 
was what purported to be a certificate by the Head 
Master of a local School, corroborating the statement 
as to the loss and supporting the application for the 
issue of a duplicate. This document had not, in fact, 
been written by the Head Master, and S had not in 
fact lost his Matriculation Certificate. C was charged 
with clieating and forgery to commit cheating. The 
charge of cheating failed, in as much as there was no 
proof that the deception practised by the accused on 
the Registrar of the University bad caused harm or 

4 

damage to him or to the University*. 

No. 68. (Sec- 4211. P- C.—Dishonest or fraudulent 
xemoval or concealment of property to prevent distribu¬ 
tion among creditors.) 

NOTES. 

Read Sec- 53 of the Transfer of Property Act and 
Provincial Insolvency Act (Act III of 1909, Sec, 56 & 
Act V of 1920, Sec. 54). 

Bombay Presidency Towns Insolvency Act and Sec. 

iSt, I. P. C. —A’ person, in Insolvent Debtors' Court 

# 

at Bombay for relief, under the provisions of the 

4 * a 

1, King Emperor v. jSrtmwMon, 25 Mad. 726=1 Weir 46fl=l2 
M.L.J. 68. . . • • . 
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Fraeidencr Towns Insolvency Act 1909, wis adjU" 
dioated an insolvent. Ten days later, a creditor 
of the insolvent, without having obtained any sanc¬ 
tion from the Insolvent Debtors' Court, filed a com* 
plaint against the insolvent, in the Presidency Magis* 
trate’s Court for on offence punishable under Sec. 421 
of the Indian Penal Code, I860. It was contended 
that the Magistrate had no jurisdiction to entertain 
the complaint. Held, that the Magistrate's jurisdic¬ 
tion to try the insolvent for an offence under Sec. 421 
of the Indian Penal Code 1860 was not taken away 
by anything contained in the Presidency Towns 
Insolvency Act. 1909^ 

No. 69. (See 426 I. P. C.—Punishment for misohiet.) 

NOTES. 

Definition. —Whoever, with • intention to cause, or 

knowing that he is likely to cause wrongful loss or 

damage to the public or to any person, causes the 
# 

destruction of any property or any such change in the 
situation thereof as destroys, or diminishes its value 
or utility or affects it injuriously, commits mischief. 
{Read explaneUion to Section 42B\ 

A voluntarily burns a valuable security belonging 
to Z intending to cause wrongful loss to Z. A has com¬ 
mitted mischief*. 

Sec. 425 oontemptates that something should be 
done to the property ooiitrary to its natural use and 
servlceableneee*. 

1. Smperor v. UuUhmkar Barinand Bhat, 35 Bom. 63. 

3. Itlustn6(on to 8eedon 4251. P. C. 

S. AiyAwfMMd Ainar v. Ntmttfena Qmndm, 66 M J. 767. 
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mtachiej. —A conviction for mischief was quashed 
in a case where it appeared that the, complainant 
had formerly destroyed a crop belonging to the accus¬ 
ed, and the latter instead of complaining at once* 
merely bided his time and then took the complainant’s 
crop. The taking m&y cause wrongful loss to the 
grower, and if it be dishonest, a conviction may be 
had for theft, but it cannot be for mischief*. 

Carelt'saneas. —Section 425 of the Pena! Code 
supposes that the destruction was caused with the 
intention to cause wrongful loss or damage, and 
does not apply to cases of mere carelessness*. 

Bonnjide act-i.-^K a person deals injuriously with 
property in the h<>it{i.Cuie belief that it is his own, 
he cannot be convicted of mischief*. 

In a case in which, the accused was charged 
for cutting and carrying away bamboos, the right 
to which was disputed it was held that the accused 
could not be convicted of mischief under Sec. 
426 as he might have acted in the bonafide belief*. 

Cattle trespass' —To render a person liable under 
Sec. 425 of the Penal Code for mischief in conse¬ 
quence of damage done by cattle tresspass, it must 
be proved that the accused had caused the cattle 
to enter the prosecutor's fields, knowing that by 
so doing he was likely to cause damage. Mere 

% 

— . _ _ 

# 

1. Uftiuifned Foyax t, BS^an Mahomtd^ 18 W» B* 10. 

3« In the matter of Arax Sircar^ 10 We 6. 39. 

3« Efnpren of India v, Budh Singh, 2 AIK 101. 

4. Shakur Mahomed r. Ckunder Mohan Skoj 21 W» R. 38. . 
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neglect to keep the cattle from straying is not 
sufficient^. 

f 

No- 70. (Sec. 447—Puniehment tor criminaV trespass.) 

and 

Nos- 71, 72. (Secs. 448 & 453—Punishment tor lurking 

house tre8p.a8s'etc.) 

NOTES. 

Cnminal trespass.- —Whoever enter.s into, or upon 
property in the possession of another, with inten- 
dent to commit an offence or to intimidate, insult 
OP annoy any per.son in possession of such property, 
or having lawfully entered into or upon such property, 
unlawfully remains there with intent to commit an 
offence is said to commit “criminal trespass’*^. 

House trespass ; Larkina house trespass bi/ niaht .— 
House trespass, lurking house trespas.s, house break¬ 
ing by night etc- have been defined in Secs. 442 to 446 
I. P. C. 

House-breaking may be committed in six differ¬ 
ent ways mentioned in Sec. 445. Clausos 1 to 3 to 
Section 445 relate to cases where entry is effected 
by means of a passage, which is not ordinarily 
used, the remaining 3 clauses deal with entry by 
force. 

Bonafide act — intention. —An intention to annoy 
up^er Section 441> is established if annoyance, in 
the ordinary course of event, is known by the person 

’.^1. JUa;or-Fortw ▼. Oiriah ChutuUr Bkattaekerjee, 14 W. 11,29, 31. 
See ateo Emp. v. Bai Baytt, 7 Bom. 120 and Efnp, v. Medki 
Haaain. 29 All. OM (1907)* A. W. N. 170-0 Or. U J. 13. 

. 2. SMtte 441 I. P. a 

< t » S . •' I ' 
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commilfting the act, to be the natural consequence 
of such act^. 

Clear finding as to accused’s intention is neces¬ 
sary 

An intention to commit an offence or to intimidate 
insult or annoy any. person in possession of the pro¬ 
perty is an essential ingredient of the offence of 
criminal trespass. Accordingly, entering a house 
under a claim of right is no offence provided the claim • 
is a bomij'ilc one.'* 

Trettpafia. — Comphihiaiit'a /w.'.sc'A.vtoH o.'.aeyilial- —Sec¬ 
tion 441 requires it to be proved that the complain¬ 
ant was in possession of the land in dispute in 
respect of which criminal trespah^ is said to have 
been committed. Posses'sion must bo actual and not 
constructive*. 

Join/ /'I'operfy —/mspr/x-s. —One member of a Joint 
family commits no trespass by entering a house which 
is joint property, but is guilty of trespa.ss if he otiters 
a room ordinarily occupied by another member of the 
family®. 

1. Sdlamuthu Srrvi^nran v. PaUamutbv Karuiipiv. ‘W) SJad. 
180. "Read sIho Q. Kmp. v. fiayniiaUiii/achi, 10 Mad. 240, 
wherr intent wiis not prcsnmctl. 

2. Bbagawntil Uao r. Cbampa! Itno, 2"»rr.L..1. 1001=81 I. 0. 
710=A. I. H. lf)2r). Na«. 50. 

3. Pf/u Dayal V. ffwip., 25 Or. L. J. iOJ7=81J.l'. 823 = A.I.B. 
3925 Pat. Ki? 

4. Papameawar Mitltr v. Sktip., 3 j’nl. I«. T. 347=23 Or. L. J. 
44^=67 1. C. 016=A. I. R. 1932 Pat 290. 

Jswor ». SHal rku, 17 W. R. 47. 

6. Pran Kritto Chunier Jadub Cbundfr v. lUaicanath Chunder, 
15 W. R. 6. 

. • 
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7'enant re-entering land after ejectment—trespass .— 
Re-entry into er remaining upon land, from which a 
person has been ejected by a civil process, is not 
criminal trespass unless the tenant’s intention be to 
commit an offence or to intimidate, insult or annoy^. 

No. 78. (See. 405 I. P. C.—Punishment tor forgery.) 

and 

78-A. (Sec. 471—Using as genuine a forged document) 

NOTES. 

i)e;fnt7tons.'-Whoever makes any false document 
or part of a document, with intent to cause damage 
or injury to the public or to any person, or to support 
any claim or title, or to cause any person to part with 
property, or to enter into any express or implied 
contract or with intent to commit fraud or that fraud 
maybe committed, commits forgery. (Section. 463). 

Making a false document has been defined in Sec. 
464 I.P.C. 

A picks up a cheque on a banker signed by 6, pay¬ 
able to bearer, but without any sum having been 
inserted in the cheque. A fraudulently fills up the 
cheque by inserting the sum of Ten Thousand Rupees. 
A commits forgery 

Pargery—making a false document—A. charge of 
forgery cannot lie against a person who was not the 
writer of the forged duouraent or who did not sign the 
forged name. Making a false document is one thing 
and causing a false document to be made is another 
—ooe is an offence under See. 465 the other 

1. Qsbiitda iVwed A o/Aws, 2 AIL 465; 

3. IllustrfttQn to Seelioii 464 I. P. O, 
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is an acfc* at most an abetment^. There can be no false 
document where executant simply sets up a false 
claim but has no intention of causing befief that docu¬ 
ment was executed by another’'. The simple making 
of a false document constitutes the offence of forgery 
under Sec. 463 of the aPenal Code and it is not neces¬ 
sary that it be used^. 

Purpoae—a matter of inference. —The purpose, with 
which a false document might have been prepared, is 
a matter of inference from the attending circums¬ 
tances*. 

Intention-^to conceal a fraudulent oc^.—It is not 
necessary for the purpose of constituting the 
offence of forgery that the false document should be 
made with the intention of committing a fraud or 
dishonesty in the future. If the intention with which 
a false document is made be to conceal a fraudulent 
act which has been previously committed the inten¬ 
tion cannot be other than to commit fraud, and the 
offence of forgery, a.s defined in Sec. 463 is committed". 

Uiing a forged document—without necessity. —Where 
a person, in the course of an action brought against 
him to gain possession of a property, uses a forged 
document for the purpose of supporting his good title 


1. Baidar Alt Pradhania & Affaaruddin v. Kmp., 1? C. W. N. 

.'164. . * 

2. AdaiHalammai r. Raman, 32 Mad. 90^:4 M. L. T. 463* 
9 Or. L. J. 85 = 11, a 751 »19 Mad. L. J. 7a 

3. Case of Seefait Ally & On., la W. B. 61. 

4. Ahmed Alt db On. v.' King Emperor, 42. C. L. J. 215. 

8 . LoM Ifykotn Barker v. Queen Empreee, 22 Cal,* 313. 
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thtfugh there may be do necessity for the'use of it, 
such a user Is clearly fraudulent^. 

'interpolation—where no offence- —Where the ac¬ 
cused, after the execution and registration of a 
document which was nut required by law to be attes¬ 
ted added his name to the docu^nent as an attesting 
witness, held that the accused was not guilty of an 
offence under Sec. 471 I. P. C., as there was no altera¬ 
tion in a material part*. 

Using copy oj jurged document. —A person maybe 
convicted of using as genuine, a document whicli he 
knew to be a forged one though he. in the first instance, 
produced only a copy of it*. 

Case of chetiliiKj and not forgei'y. —Prisoner was 
requested to make an entry in a book of account 
belonging to the complainant (o the effect that he was 
indebted to the complainant in a certain sum found 
due on a settlement of accounts ; in.stead of making 
this entry as reque.sted, prisoner entered in a language 
not known to complainant that this sum had been paid 
to complainant. He was convicted of forgery. Held, 
that the offence was not forgery but an attempt to 

s 

cheat*. . 


Ijosa of Property—not essential. —Deprivation of 
property, actual ur intended, is not an essential 



1. Emperor v. Dhunum Kaxee tbanoVier, 9 pal. 53 = ]! C.L.R. 160 
=7 Ind. Jur. 196. 

>2. Surendra NatA Ohoae v. Emperor, 14. C. W. N. 1076. Moheek 
■ . vTKanUni Kttmari, 12 Cal. 313. VekatUeak v. Eaba, 15 Bom. 44. 
S. {^ueen Emfrettt.yujum Ali,^Vf.%. M. 

V. Kunju 12 Mod. 114«I Weir 530. 
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element *n the offence of a fraudulent using ' as 
genuine, a document which the accused knew or had 
reason to believe to be false'. 

Mamduf) of to cotniiiit fraud”. —Intent to 

commit fraud involves something more than mere 
deceiving. Where a firocess-server, with a view to 
save hiin.«elf from the consequence of his neglect of 
duty or to save himself tlio trouble, forged names on 

i 

the notices, hold that there was no intent to commit 
fraud witliin the meaning of Sec. 463 I. P. C*. 

Mouniut] of — "Uxer ”.—Mere reference in a written 
statement put in by the accused to a document pro* 
duced and put in evidence by the prosecution is not 
“user'’ within the meaning of Sec. 471. If the pleader 
for the accused cross-examines the prosecution 
witness who produces^ the document upon such 
document, even then it does not amount to user^. 

No. 74. (SoctioD 477 I. P. C.—Fraudulent cancellation, 
destruction etc. of will, authority to adopt, or 

valuable security.) 

MOTES. 

Tearing .— The tearing up of a Pattah is the des¬ 
truction of a valuable security within the meaning of 
Section 477 of the Penal Code*. 

A, having had certain transaction with B, wrote 
out an account showing his indebtedness to B and 

I « 

1. Queen Euvprea^ t. Abbas A/*, 25'Cal. jl2 (F. B.) = l 0. W. N. 

• ,255.. 

2. Nga Tun Sein y. Etnptror, A. I. R. 1935 llang. 203al56 I.O. 

883 »36 Cr. L. J. 1(^. 

' 3. Emperor t. Tprak Eath Baidya d) Ors., 39 C. W. N. 1300. 

4. Q. E y. Shibov Muv^le. 3..W. R. 38., 
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sigAed the total. The paper was not stamped. B 
afterwards presented it to A and demanded payment 
of the total amount. A paid part only and after an 
altercation tore up the paper. Held, that the act of 
tearing up the paper constituted the offence of 
destroying a valuable security and the harm caused 
was such that a person of ordinary sense and temper 
would complain of it*. Accused was convicted by a 
Magistrate under Section 426 of the Indian Penal 
Code on a charge of mischief for tearing up a pro¬ 
missory note. Held, that the offence charged fell 
under Section 477 of the Penal Code, triable by a Court 
of Session’. 

No. 76« (Section 477-A I. P. C-—Falsification of 

acconots.) 

NOTES- 

Making Jalse entry in account-book.—Hh^ making 
of false entries in a book or register by any person in 
order to conceal a previous fraudulent or dishonest 
act may fall within the purview of Section 477-A of the 
Penal Code, in as much as the intention is to defraud, 
but the authorities are not uniform on this point*. 

I • —' " -- ‘ 

1. Queen Smpreae v. Sanuuami, 12 Mad. 148«1 Weir. 533. 

2. Inie JUadurot, 12Mad. 54^2 Wdr 22. > 

& Emp. V. Saak Behaiy Daea, 35 Cel. 450^12 C. W. N. 581« 

7Cr.L.J.3re. 

Also see IxiU Mohan Sarkar v. Queen Empreaa, 28 Cel 313. 

« In re AnnaeAm* Ayyangar, 1 Wdr 554. 

Omtrk Emp. T. Jiteanand. 5 All. 221. Queen Emp. v. Qiridkari 

£allSAU.663«>0 A. W. N. (1886) 264. 

, .AbdeS^mU v. Smp„ 18 Cel. 349 et B61. 
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Falsification of accounts a managing partner 
comes under this section^. 

Retnoving stamp -—The accused was* placed on his 
trial on a charge under Sec. 477-A of the Penal Code 
on the allegation that he, as a clerk in the Certificate 
Department, had tampered with requisitions filed under 
the Public Demands Recovery Act, on behalf of an 
estate under the management of the Court of Wards, 
by replacing the stamps on those documents and 
on the accompanying Vakalatimmas by other used 
stamps taken from other papers. Heldt that the acts 
alleged did not come within the scope of Sec. 477-A 
I. P. C*. 

No 76. (Section 482 I. P. C.—Punishment for using 
a false trade-mark or property-mark.) 

NOTES. 

Sec. 481 explains what is meant by 'using a false 
property-mark.’ 

Trade-mark .—A mark used for six years can 
become a trade-mark within Sec. 478’. 

Civil liabilities .—When a bonafide dispute exists 
between the parties as to the right to use a trade 
mark, action should be taken before a civil and not 
before a criminal Court*. 

, 1. Mckhomcd^ J/oAomed 7drM, 88 I. C. 189 = A. I. K. 1035 Sind. 
328. 

S. King Emperor y. Btbkudanand\Gkakra9arU,'2i C. W. N. 935 
-47 Cal. 71.* 

3. Tjokian Chandra Baaak v. Emp., 23 Cr. L. J. 1098—81 T. C. 922 
-A.].R.ig25Cal. 149. 

4. Staya Prasad v. Mohabir iVosod, 11 G. W. N. 887 and 
Dwlat Earn r. Kinfi Emp., 32 Cab 431. 
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Nfdure of rfiitemblftnce — necessnry .—It is sufficient if 
the resemblance is such as not only shows an intention 
to deceive but also such as is likely to unwary pur¬ 
chasers suppose that they are purchasing the articles 
sold by the party to whom the right to use the trade¬ 
mark belongs'. 

Merchandiee Marks (Act- IV of 1889 and Sec. 482 
I. P. C.—Limitation—Civil actions-) 

A complainant having, in 1893, discovered that 
goods were being sold marked with what was alleged 
to be a counterfeit trade-mark, called upon the 
persons so selling to discontinue the use of the said 
alleged counterfeit trade-mark and to render an 
account of sales. The right to proceed further Was 
reserved but no action was then taken. In 1898 the 
same trad«-mark was being used and a prosecution 
was commenced. Jlchl, that the prosecution was 
lime-barred, the period of limitation being one year, 
under 'Section 15 of the Indian Merchandise Marks 
Act 1889. and that the complainant was to enforce his 
remedy by a civil action and for injunction’*. 

Where criminal tuition will lie .—The aid of the 
Criminal Courts, in disputes over trade-mark and 
commercial disputes, can be invoked only in simple 
and clear cases. In all cases where complicated 
matters of registratiou, abandonment of user and the 
like are concerned, it is very much better that the 
dispute should be referred to the Civil Courts^. 

yafA 8aAaT. ^fRjwrof, 34 0. W. N. 339. 

2. Suppel T. Ponntuami Ttvou tt Or$., 22 Msd. 488«*1 Weir 558. 

8. Aahut^k Dot y^KnM Chandra Okotk, A. I. R. 1938 Old. 4B8. 
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VB-A* TSee. 4861. P. C.—goods marked wt£h a 
eounterfeit trade or property mark.) 

NOTES. 

In a prosecution under Sec. 486 l.P.C<, the question 
whether purchasers are likely to be deceived by 
the similarity of the marks and general get-up of 
the two sets of goods, is not a question for witnesses 
to answer, but is one for the Judge to decide^. 

Accused .—Onus of proof .—The state of mind of 
the persons responsible for the introduction of the 
trade-mark is a most relevant fact which has to 
be established by evidence. The onus of proving want 
of intention is on the accused^. 

No. 77. (Section 489-A I.P.C.—Counterfeiting currency- 

notes or bank-notes.) 
and 

No. 78. (Section 489-D I. P. C<~Maklng or possessslng 
instruments or materials for forging or counterfeiting 

currency-notes or bank-notes.) 

NOTES. 

Proof .—Under Sec. 489-A of the Indian Penal Code, 
for the counterfeiting of a currency-note both ability 
and materials of a particular kind are required; 
whereas in a case under 3ec^ 489-D, it is not 
necessary to prove that the accused had ability 
tp produce a ftounterfeit note with materials in 


Pbiw Oliatidv. (>(nMi,l6Lak.n4«A.I.K.1934lAh. 687. 
2. Fakir JfiiA«med r. Smp., A I. B. 1929 Bs&g. 3^. 

27 * 
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hia 'poflsession^ Where it appeared that th4 person 
possessed the necessary materials and the expert 
gave evidence that it could be used for the purpose 

i 

of counterfeiting: hfld, that the accused could be pre¬ 
sumed to have bad the intention to counterfeit, and 
he was liable to be convicted^. 

No< 79> (Sec. 493 I- P- C.—Cohabitation caused by a man 
deceitfully laducing a belief of lawful marriage.) 

and 

No. 80. (Sec. 494 I. P. C.—Marrying again during the 

life-time of husband or wife.) 

NOTES. 

Marriage .—The offence under Sec. 493 I. P. C , is 
committed when a man, whether married or un¬ 
married, induces a woman to become, as she thinks, 
his wife, but in reality his 'concubine. The form 
of the marriage ceremony depends on the race or 
religion to which the persons contracting the marriage 
may belong. When the races are mixed as in India, 
and religion may be changed or dissembled, this offence 
may be committed by a person falsely causing a 
woman to believe that he is of the same race or 
ereed, as herself, thu^ inducing her to contmct a 
marrfage. in reality unlawful*. 

Proof .—Where polygamy is not legal, the charge of 
biiamy requires to be supported by the following 
proofs—(1) t^e first marriage of the accused must be 

J*. 3umla f. .£^1^., A.* t. B. 1928 All. 754. 

3, V. mfH 93 A. t 1391» A. Mt. 1998 AH. 7». 
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proved, *(*2) hie second marriage must then be proved^ 
and (3) it must be shown that his first wife or husband 
was alive at the time of the second marriage^ 

Conversion of a Hindu wife to Mnhatnedanism — 
marriage. —Tlie conversion of a Hindu wife to 
Mahamedanism does* not, tptso facto, dissolve her 
marriage with her husband : she cannot, therefore, 
during his life time, enter into any other vajid 
marriage contract. Her going through the ceremony 
of Nika with a Mahomedan is, consequently, an 
offence under Section 494 of the Penal Code*. The 
ca.se will be otherwise if the wife after becoming a 
Mahomedan gets a declaration from the Court, as 
required by the Mahomedan Law, that her former 
marriage with her Hindu husband is dissolved. 

Apo'ilfici/—effect on* Mahomeian marriage—good 
faith. -A M.ihomedan marriage is dissolved by the 
apostacy of either the husband or the wife. Saraf- 
uddin J., in the Case of Abdul Ohani v. Asizut 
Hague, on an interpretation of the Mahomedan Law, 
held that, “the view, however, of lawyers like the 
authors of ‘Hedaya’ and ’Fataua Alomgin and 
some other works unanimously, is that apostacy 
from Islam whether it takes place before or after 
consummation dissolves ipso facto the marriage tie*." 

There is a consensus of opmion that a woman's 
marriage during Iddat is illegal and sinful, but still 

_ t ___ 

1. Morgan tod Macpbereon.i^. 

2. Oni. of Bombay t. Oonya, 4 Bom. 330. 

3. 16 C. W. N. 461. 
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a woman, marrying a second time after the 'apostacy 
of her former husband and during the period of 
Iddat, cannot be said to have gone through the 
form of the second marriage while her legal husband 
was alive. If the parties to the marriage act in good 
faith, even if they are mistaken as to their rights, 
they could not be made criminally liable under Sec. 
494 I. P. C‘. 

FVeah case after dismiaaal of the first case. —When a 
complaint is dismissed for failure to prove marriage, a 
fresh complaint cannot be made on the same facts^. 

Who can make complaint. —The husband is a person 
aggrieved within the meaning of Section 198 of the 
Criminal Procedure Code upon whose complaint the 
Court takes cognizance of an offence under Section 
494 of the Penal Code*. Where the wife of a lunatic 

I 

was prosecuted for bigamy on the complaint of the 
lunatic's brother, held that the complainant, merely 
as brother of the lunatic, was not a person aggrieved 
by such offence" within the meaning of Section 198 of 
the Criminal Procedure Code and the complaint could 
not be entertained*. 

Nature of proof necessary. —In a case under Sec. 
494 X. P. 0., against a woman it must be proved :— 

1. That the accused had a husband living, 

> 

1. Judgmeet of Holmwood J. in (1) 

2. Budh ain^h v. Mt. .fommen, 111^. L. 3. 197»A. I. R. 1928 
Lah. 544. 

1 Deputy Legal Bemtmbmneer v. Sama, 26 Oal. 836. See 
•leo lot the matter of OjJata Beva, C. L. R. 523. 

4. 340. 
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2. Tftat the accused married again during the life¬ 
time of such husband, and 

3. That such second marriage is void by reason of 
its taking place during the life of such husband. 

Custom :—A conviction under Sec. 494 of 
the Penal Code for iharrying again during the life¬ 
time of husband or wife cannot be upheld where there 
is evidence to show that such marriages are npt 
unusual among persons of the same caste as the 
accused, and it is nut proved that such marriages are 
void''. 

No. 81. (See. 497 t. P. C.—Adultery.) 

NOTES. 

Definition .—Whoever has sexual intercourse with 
a person who is and whom he knows or has reason to 
believe to be the wife of another man, without the 
consent or connivance of that man. such sexual inter¬ 
course not amounting to the offence of rape, is guilty 
of the offence of adultery. (Sec. 497 I. P. C.) 

Who can complain .—A husband can complain for 
adultery. In his absence a person who is in charge of 
the wife on behalf of the husband, can complain^. 

Elements necessary to be proved .—In support gf a 
charge of adultery, there must be proof (1) that the 
woman is married (2) that there wap sexual intercourse 
and (3) that there were circumstances which tended 
to shew t|iat th4 accused knew, or had reason to 
believe that the woman was the wife of another man. 

1. In re JUliusamut Ohamia 7, C. L. R. 354. 

2. Beetion 109 Cr. P. C. LuMty Kanin, 24 W. R. IS. 
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If it appears that the intercourse was by cohsent or 
connivance of the husband, this offence has not been 
committed. Character of the husband and wife, 
and the terms on which they live together should be 
considered^. 

la aduUfry per se an offence 7 —Adultery per se is 
not an offence in India. To come under Sec. 497 
I. F. C., the adultery must be without consent or 
connivance of the husband’- 

la adultery a continuing offence !—The offence of 
adultery is not a continuing offence- So, where a 
person has once been convicted or acquitted of the 
offence and subsequently he is found guilty of such 
a conduct he may be prosecuted again in relation to 
such subsequent act’. 

Condon<Uion. —If adultery ,had been condoned or 
where the husband did not take any steps for years 
against the accused, and as such condonation can be 
presumed, there can be no conviction under Sec- 497 
1. P. C*. 

Proof of marriage—unlawful marnage .—In proceed¬ 
ings founded on a charge of adultery, strict proof of 
the marriage of the woman, in respect of whom 
adultery is alleged, is necessary*. The question of the 


1. Moigaa and Maephenou, 438. 

2. Siia IMti y. Oopat Sd/an Narayan 9 Pat. L. T. 897 k 

A. I. JR. :(928 Pat 37S. 

A Jp re Slbuihr Ihtlai Ram. 90 Bom. L. B. 14 :»kA. I. B. 1928 
' . dbm. 530. 

4. Jaaimuddin Sketik v. / Ohohai Mutri, 1C. W. N. 498. 

4 W. R. 8L 
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validity *of the marriage is vital to the commission of 
an oifence relating to marriages ^nder Chapter XX of 
the Penal Code. 

Nature of proof necessary .—Where the factufn of 
marriage is questioned, a strict observance of the rights 
and customs applici^ble to wife must be strictly 
proved'. 

In a case of adultery, sexual intercourse must be 
proved ; the nature of sexual intercourse requifed 
for adultery is the same identical thing as that 
required for rape. It is not necessary that there 
should be direct evidence of adulterer knowing 
whose wife the woman is, provided he knew she was 
a married woman’. Direct evidence of adultery is 
seldom available’. 

Charge of rape—convicHon for adultery, if legal.'— 

% 

If the husband is not the complainant there can be no 
conviction for adultery. In this connection, I like to 
quote the following lines from the judgment of Glover 
J., in the case Queen v. Luckhy Nnfoin Nagory*. His 
lordship observed, *'1 doubt if formal assent of the 
husband to a charge of adultery, added at the end of 
his deposition, is a proper compliance with Sec. 199, 
Code of Criminal Procedure, which says that a, com¬ 
plaint under Sec. 497 Penal Code shall not be insti¬ 
tuted except by the husband of t{ie woman"’. 

1. Daneak Shaikh v. Tafir Mandai^7 C. W. N. 143. 

2. Qaefn Empress Madhub Chunder Qiri 21 W. B. 13. 

а. Sita Dehi, 9 P. L. T. 397. 

4 Emperor at buHny-KaUu, b AW. A. W. N. (1883) 1«> 

7. lad. Jor. 643. 

б . In re Nnraynn Past, 24 W. B. 18. 
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In the Oftse of Chemon Oaro v. Empiron's it was 
held that where the husband appeared as a witness 
in the prosecution the offence of rape it cannot 
be regarded as amounting to the institution of a com* 
plaint by the husband for adultery*. 

Essentials of a valid Moh^mmadan marriage.— 
There must be a Mollah or priest and two witnesses 
and some one must act as Vaktl for the bride. Be¬ 
sides. it is essential for a valid marriage according 
to the Mohomedan law that the husband should be 
capable of giving a valid consent, or should be re¬ 
presented by some one who can lawfully consent on 
his behalf, and the girl also when a minor, should be 
represented by a duly authorised person for the pur¬ 
pose of binding her^. 

No. 82. (See. 498—Enticing ete.* a married woman.) 

MOTBB. 

Xs evidence of the complainant and the tooman sufficient 
to prove marriage ?—Where a charge is made under 
Section 498 of the I. P. C.. of enticing away a married 
woman, the Court should require some better evidence 
of the marriage than the mere statements of the com¬ 
plainant and the woman*. The legality of the 
marr^e is most material*. 

.presumption of marriage from cohabitation. —There^ 
ariqjss a presumption of marriage from cohabitation 

1. 29 Cal. 416. V^de bowerer, Jdtra Sheik v. keaxat Shfiik, 29 Cal. 

* - 483. 

2a Sebtati v. Jungti, 2 C. W. S. 345. 

8, Qti^ Emp. V. Dal Singh, 20 AH. 166. 

4. Q. S. V SwUarainn. 9 Had. 9. 




Ch. VIII ] 


COMMON 07FBNCBB 


i2^ 

for a long period but the accused cannot be convibted 
on mere presumption of this kindi. 

Proof in a caae under Section 498 J. P. C.—U 
must be proved that the accused enticed away the 
complainant’s wife with the intention mentioned in 
Section 498*. , 

Can the mfe be punished as an abettor ^—Where a 
man has been convicted of enticing away a woman^ 
under Section 498 of the Indian Penal Code, the 
woman who was enticed away cannot be punished as 
an abettor*. 

Seduction .—This is punishable under Section 498 
of the Penal Code, provided the seducer knew, or had 
reason to know that the woman was the wife of tho 
man, from whose house he took her away*. 

No. 83. (Section 500 1. P. C.—Punishment 

for defamation.) 

NOTES. 

Defamation has been defined in Section 499 1. P. C. 
There are ten exceptions in the said section : if the 
case falls within any one of the exceptions there is 
no offence. 

Exceptions : • 

H 1. Imputation of truth which public good 
requires to be made or published- 

1. Vir ^ngk y.* £hnp., 30 Fun). L. R. I. C.3SQa 

30 Cr. L. J. mi. 

2. Jasimaddin Sheikh v. I Chohak Mistri, 1 C. W. N. 496. 

8. jnr«Ai2am6a{, 26 Had. 463*1 Weir 574. 

4. 2iuttff Sian ▼. Mungloo Khansama, 5 W. R. 3^- 
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2. Comments on the public conduct df public 
servants. 

3. Comments on the conduct of any person 

4 

touching any public question. 

4. Publication of reports of proceedings of 

Courts. ( 

5. Comments on the merits of cases decided in 
Court or conduct of witnesses and others 
concerned. 

6. Comments on the merits of public performance. 
?. Censure passed in good faith by person having 

lawful authority over another. 

8. Accusation preferred in good faith to autho¬ 
rized person. 

9. Irapufation made in good faith by person for 
protection of his or othfr's interests. 

10. Caution intended for good of person or for 
public good. 

Cases of defamation -— 

(1) Imputation of insolvency against a trader*; 

(2) Calling a person discha^ed bankrupt in an 
affidaflt^ ; 

CS) Falsely reporting that a person was excom¬ 
municated’ etc. 

Burden of proof Exceptions-'^A party relying cSl 

^ C 

1. Skikaekmd v. Emp., 98 1. C. 184« A. I. B. 1927 Sind. bi. 

2. Tikamekand MeJehand t. Emp., 27 Cr. X«. J. 947«A. I. B. 
' i0S7Hod.8A 

S.‘ TtoHf Bef aoMb v. ilahamed Saped Sakib, 091.0.948* 
A.I.B(;idt7kftd.897. 


Oh. VIII1 


OOMMOH OPFBHGEfl 


427 


% 

Che exceptions to Sec. 499 I. P. C., must prove'the 
same^- 

Privileged occasion .—Where a person called upon, 
by a “Panchnyei" convened by the complainant’s 
relatives, to explain why he had made a defamatory 
remark concerning She complainant, made a state¬ 
ment by way of explanation, held that such state¬ 
ment being privileged, a conviction for defamation 
for making such a statement was illegal*. 

Cross-examination by pleadei — defamationr-good 
faith~-preHumptiov —A pleader must use a certain 
amount of common sen'>e and caution in asking a 
defamatory qu^^tion in cross-examination. Where 
the character of the witness is known^ the pleader 
will not be justified in asking questions recklessly 
without Caring to enquire if there is any truth in 
them*. A pleader i-4 entitled to the presumption that 
the questions he asks in cross-examination are asked 
in good faith for the protection of the interest of his 
client. To rebut this presumption there must be 
convincing evidence that Che pleader was actuated by 
an improper motive, personal Co himself, and not by a 
desire to further the interest of his client in the 
case*. 

1. 33tiiiammad Ouls.Raxi Faxley,Cai. 1012-33 C. W. I). 

416»A.L £.1929 Cal. 340. * 

2. In Ae matter of Oovtndappa Nayak and Antoni, 7 Mad. 36. 

3. Fakir Prasad Ohoae V Kripa Stndktt /V ^AuM, 54 Oal. IS?** 
101 L 0.800»28 Or. L. J. 472=A. I. R. 1027 Cal. 803. 

4. Fikuaja Btkary Sen v. Rarendra C^fidra Sinha^ 18 0. W. N. 

424. ^ . . 
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Essence of the offence. —The essence of the offence 
of dafemation is the publication of an imputation with 
the knowledge that it will ot may harm the reputa¬ 
tion of the person defamed*. 

Is it necessary to prove the exact toords used in oral 
defamation t —It is unnecessary* to prove the exact 
words used by the accused for the purpose of support- 
ing a conviction for ora) defamation. It is sufficient 
to prove the purport or substance of the defamatory 
imputations^. 

Making and publication. —The prosecution must 
prove the fact of making and publishing matter alleg¬ 
ed to be defamatory*. 

The act of filing in Court, a petition containing 
imputations concerning a person calculated to harm 
his reputation, with the intention that it may be 
read by other persons, amounts to making and 
publishing the imputation*. 

Wh^ is good'/aith ? ^Oood faith as contemplated by 
the 9th exception to Sec. 499 of the Indian Penal 
Code is a relative thing, varying with the intelligence 
and reasoning powers of the accused as also the cir¬ 
cumstances of the case ; all these must be taken into 
consideration in determining whether in a particular 
case due care and caution was taken*. If good faith 
be not established -it is not strictly necessary to 


1. Wahid VUak Ahran v. £mp., 156 I. C. 63a 

Shola iWsA T. Awp., 61 All. 3L3sA. I. B. 1929 All 1. 

£ ^ideenA/sMZadirv. Jimp., 27 Usd. 238‘*2'W^.40ti. 
4. Dr. F. 4. Ormn* v. Mr. F. P. Detanney, 14 W. R. 27. 

6. ^ad.4IKY.t7ay0 5«ay4,34O.W.I7.lOm 
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considei* whether public good wets involved*. The 
definition of ‘good faith* in Sec. 53 of the Indian Penal 
Code does away with the presumption that the 
accused acted bonafide until the contrary is proved 
-and the accused has to show that he made the impu¬ 
tation not without dup care and circumspection*. 

Who can complain ?*~Ordinariiy the person defamed 
should be the complainant. It was held by a Pull- 
Bench of the Bombay Court that under the provisions 
-of the Criminal Procedure Code, a husband is entitled 
to be the complainant where the alleged offence is 
defamation imputing unchastity to his wife*. This 
view was adopted by the Madras High Court*. 
'Where the alleged offence was defamation imputing 
unchastity to a Hindu widow, held that 'her brother, 
with whom she was residing at the time, was *'a 
person aggrieved" by such imputation within the 
terms of Section 198 of the Criminal Procedure 
Code*. 

Defamation of Corporate Body — prosecution. —A Cor¬ 
poration cannot start a prosecution for words which 
merely affects its honour or dignity. It cannot main¬ 
tain a prosecution for words which reflect, not upon 


1. Emp. V. Purna Chandra Okose, 28 <3. W. N. .579. 

2. Muhammad Gul t. Ha^i Faxley, 33 C. W. N. 446. 

3. ChkotaJjol Lallubkai v. Nathabhai Beehar, 25 Bom. 151 • 
2 Bom. L. R. 665. 

4. Chellam Ndiiu t. Ramaeami, 14 Had, .379 = 1 |M. L. J. 242» 
2 War. 230. 

5. TKaAnr Da» Sur t. Adhar Chandra Miifri, 32 CaL 425 • 
8 0. W. N. 615. 
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its members individually, unless special damage has 
thereby been caused to 

Crosa-^xamiiuitton : how to ba conducted—where “qood 
fcntK’ IS pleaded .—The Cross-examination should be 
directed towards every matter upon which evidence is 
intended to be adduced. If this is not done, accused 
may not be subsequently allowed to adduce evidence 
regarding matters on which he did not erosv-examine* 

Intention—injurq to ieputntitm, if necei>\iiiy —A per¬ 
son commits detamation within the meaning of 
Sec. 499 I. P. C., who publi'.hos any imputation to 
that person whether harm is actually caused or not^. 
But it 18 essential that the person who makes or 
publishes the imputation complained of should intend 
to harm, or know oi have reason to believe that the 
imputation will harm the reputation of the person 
concerning whom it is made or published*. 

Plea of *'fofr rommenf’—when not available .—It 
is impossible to justify allegations of defamation on 
the ground of fair comment, the moment it is shown 
that the allegation is based upon a misstatement of 
facts^. 



2 . 

3. 

6 . 



Maung CM Tai/V Vaun'/lyn Ngun, IS Sang 297=aA. I. R. 
1936 Rang lOS.-riO I C 441.»J6 Cc. L. J 9>)S. 


Empren v. Dhum S>inijh, 6 All. 






Ham Earmfon v. Emp , 22 A. L J. 680«b3 I. C. 303s A. I. B. 
1924 AU. 

Mt DW T. imp., 4 Lah. 55=24 Cr. L. J. 098-A. 1. B. 1928- 
Uh. 236. 


AmT.99LC. 481-A.X.B. 1927AB. 116. 
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Defamaiory statement in pleadings and petitions .— 
A defamatory statement made in the pleading in an 
action is not absolutely privileged. The only privilege 
in a criminal proceeding is that provided by' the 
ExcejAions to Sec. 499 I. P. C*. 

In determining whether “due care” was taken 
allowance should be made for the intelligence of the 
accused, his capacity to reason* tlie circumstances 
which necessitated his making the imputation in a 
petition filed in Court^. 

Witness—privilege. —A witness has not absolute 
privilege as regards the statements made by him but 
has only a qualified privilege under the Ist or 9th 
Exception to Sec. 499 I. P. C*. It is for accused to 
show that the statement made by him as a witness 
falls within one or other of the Exceptions to Sec. 499 

I. P. C., or that he was protected from prosecution by 
the proviso to Sec- 132 of the Indian Evidence Act*. 

Report to police—privilege —A report made at a 
police-station, though not within the rule of absolute 
privilege which covers judicial proceedings, is prima 
facie privileged, that is to say, the person making it 
has a right to make it if he honestly believes it to 
be true and the person receiving it has a duty to 
receive it*. 

1. Angada Bam Sh<dia and amihar i^emai Chand Shaha,21i 

Oal. 867. * 

2. Yaddi v. Emp., A I. K. 1920 Cal. 779. 

3. Peddaba Btddi v. Varada Rtddi, 52 Mad. 432=116 I, C. 337* 
80 Or. L. J. 613»56 M. L. J. 570. 

4. JSinp, V. (Tonya Prasad, I. U ^ 29 All. 685 il907). 

5. Lola Laehman A another v. Mojyu, A. 1. R-1923 AlU 107* 
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CivU and criminal lieAility for defamatory "statement 
contained m a petition filed in Court .—This matter was 
decided by the Calcutta High Court in the Special 
Bench case viz., Saiiah Chandra Chakravorty v. Ram 
DayalDe^. Mukherjee, J., while delivering judgment 
observed as follows :—“If a party to a judicial proceed¬ 
ing is prosecuted for defamation in respect of a state¬ 
ment made therein on oath or otherwise, his liability 
must be determined by reference to the provisions of 
Sec. 499 I. P. C.: the question must be solved by the 
application of the provisions of the Indian Penal Code 
and not otherwise. The Court cannot engraft there¬ 
upon, exceptions derived from the Common Law of 
England or based on grounds of public policy. Con¬ 
sequently, a person in such a position is entitled only 
to the benefit of the qualified privilege mentioned in 
Sec. 499 I. P. C. 

If a party, to a judicial proceeding is sued in a 
Civil Court for damages for defamation in respect of 
*a statement made therein on oath or otherwise, his 
liability, in the absence of Statutory Buies applicable 
to the subject, must be determined with reference 
to the principles of justice, equity and good conscience. 
Therp is a large preponderance of judicial opinion in 
favour of the view that the principles of justice, equity 
and good conscience,applicable to such circumstances 
should be identical with the corresponding relevant 
rules of the Common Law of England. A small 
m^ority favours the view that the principles of justice, 

1.' BaUth OkMdra Ohakrevariy r. Ram Dayal Da, 34 0. W. N. 

. 903 - 4 , 
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equity and good coneoienoe should be identical with 
the lilies embodied in the Indian Penal Code. 

No 84. (See. 504 I. P. C.—Intentional insult with Intent 

to provoke breach of the peace.) 

N0TB8. 

When punishable .—The insults, however deU> 
berate and intentional, are only punishable as offences 
when they are intended to provoke a breach of the 
peace or an affray (Sec. 159 I. P. G ) The Court must 
be satisfied with not merely that there has bean 
intentional insult and provocation, but also that the 
offender gave the provocation intending or knowing it 
to be likely that it would cause a breach of the peace^. 

A abused B to such an extent as to reduce B to a 
state of abject terror. Held that A, having given to 
B such provocation as would, under ordinary circums¬ 
tances, have caused a breach of the peace, was guilty , 
of an offence under Section 504 of the Penal Code”, 

Ingredients of the offejice .—The ingredients essen¬ 
tial for a conviction under Sec. 504 are threefold, first 
intentional insult, secondly provocation therefrom, 
and thirdly intention that such provocatio.n should 
cause or knowledge that such provocation was likely 
to cause the person so insulted to break the public 

peace or to comnut any other offence”. 

« 

1. Morgan and Macpberwn 450. 

2. QMtm Empre— v. Jogayye^ 10 Had. 353 b 1 Weir 620. 

8. SvnuMta ▼. King Bmp., 21 C. W. N.’96. 

28 
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No. 8S. (8ee< 5111. P. C.—PnnisbmMit for attempting to 
commit offences punishable with transportation 

or imprisonment) 

NOTES 

A makes an attempt to pick the pocket of Z by 
thrusting his hands into Z’s pocket A fails in the 
•attempt in consequence of Z's having nothing in his 
pocket. A is guilty under this section. (Sec. 511 
Illustration.) 

Difference betiuee)i'^Intent" and“ot/empt."—An intent 
to commit an offence punishable with imprisonment is 
not the same thing as an attempt to commit such 
an offence. Intent exists before the attempt begins. 
A mere interU is not by itself an offence. 

Difference between '‘attempt’’ and "preparation '.— 
There is a wide difference between ‘‘preparation’' and 
an “attempt" to commit an offence. The preparation 
'oonsists in devising or arranging means necessary 
for the commission of an offence while an attempt is 
4he direct movement towards the commission after 
the preparations are made*. 

Application oj the section. —Section 511 of the Indian 
Penal O.ode was not only meant to cover the penulti* 
mate act towards the completion of an offence but also 
acts precedent, if those acts are done in the course of 
the attempt to commit the offence,, or done with the 
intent to commit it and done towards its dommlssion. 
Whether any given act amounts to an attempt of which' 

1. LqUtmi fVaiad v. Smperor, es 1.0. ■102mA. I. R. 1923. Pat 
307. ' ‘ - 
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the law will take notice, or merely the preparation 
is a question of fact in each case^< A person cannot 
be convicted of an attempt to commit an offence under 
.Sec. 511 of the Indian Penal Code, unless the offence 
would have been committed if the attempt charged 
had succeeded^. Section 511 of the Penal Code 
does not apply in a case of dacoity^. 


1. In the matter of the pehtion of R. ^ac^>n», All. 173«>I3 
A. W. N. (IftB) 71. 

3. Envp. ▼. Alt ofto* Bahu Mirja aluu Bodinxxuma, 7 Cal. 

893-4 Sbome L. R. 155-8 0. L. B. 572. 

3. Qutm T. kboMce, 7 W. R. 4& 
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t. The Contempt of Courts Act, (Act XII of 1926). 

■2. The Cattle Trespass Act. (Act 1 of 1871). 

3. The Indian Arms Act, (Act XI of 1878). 

4. The Indian Motor Vehicles Act, (Act VIII of 1914). 

5. The Whipping Act, (Act IV of 1909). 

6. The Indian Explosives Act, (Act IV of 1884). 

7. The Prevention of Cruelty to Animals Act, (Act 

XI of 1890). 

8. The Public Gambling Act, (Act III of 1867). 

9. The Opium Act, (Act I of 1878). 

10. The Reformatory Schools Act, (Act VIII of 1897). 


Notes on some important Acts. 

1. The Explosive Substance Act, (Act VI of 1908). 

2. The Press and Registration of Books Act, (Act 

XXV of 1867). 

3. The Factories Act, (Act XII of 1911). 
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THE CONTEMPT OF COURTS ACT. 

% 

(Act XII of 1926) 

(An act to define and limit the powers of certain Courts 

in punishing contempt of Courts.) 

Whereas doubts have arisen as to the powers of a. 
High Court of Judicature to punish contempts of 
subordinate Courts,— 

And whereas it is expedient to resolve these doubts 
and to define and limit the powers exercisable by 
High Courts and Chief Courts in punishing contempts 
of Court,— 

It is hereby enacted as follows :— 

Short title, extent i. ( 1 ) This Act may be called the 

and commence- _ . _ 

ment. Contempt of Courts Act, 1926. 

(2) It shall extend to whole of British India. 

(3) It shall come into force on such date as the 
Governor-General-in-Council may, by notification in 

i 

the Gazette of India, appoint. 

NOTK. . 

The jurisdiction of Superior Courts of Record in 
Ebglan(>aS well as in India to punish by summary 
procedure, contempts by scandalising the Court itself 
or a Judge as a Judge» still exists,—though the con- 
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tempt may be committed in facie curia or in relation 
to i. pending case or a case just decided. Indeed, such 
contempts undermine public confidence in and respect 
for the Court and thus interferes with due administra- 
tion of'justice generally and also in cases yet to be 
heard. These cases pre-eminently require the adoption 
of the summary procedure rathei than the alternative 
procedure of indictment and trial which is too dela- 
tory and too inconvenient. A contempt may have no 
relation to a case pending or decided, and may be 
constituted by allegations of things done by Judges 
out of Court, detracting from their judicial competence 
or character. Imputation to the Judges, of amen¬ 
ability to outside control in their judicial work and an 
improper bias in favour of the executive, constitutes 
not merely a technical contempt, but a gross contempt 
of the class that has been described as contempt by 
scandalising the court and being such a contempt, 
requires to be dealt with speedily by the summary 
procedure*. 


2. (1) Subject to the provisions of sub-section (3), 

Powersof SupCTior the High Courts of Judicature es- 
OcHurti to puDisb 

contempts of tablished by Letters Patent shall have 

and exercise the same jurisdiction, 
powdfs and authority, in accordance with the same 
procedure and practice in respect of contempts of 


X. In the matter of Tuahar Kanti OkoM, the Editor; tod in the 
matter ol Tarii Jimii Siaieaa, ike /Water and AtMither of ^ 
\ tJw^ifnr»(a£aserAitraa,39C.W. l}.7Va Beadtheosaed 
SUrendm iMk Btmerioe, 10 Cal. 100 CX). 
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•Courts subordinate to them as they have and exercise 
in respect of contempts of themselves. 

(2) Subject to the provisions of sub-section (3), a 
Chief Court shall have and exercise the same juris- 
diction, powers and authority, in accordance with the 
same procedure and practice in respect of contempt 
of itself as a High Co*urt referred to in sub-section (1). 

(3) No High Court shall take cognizance of a 
contempt alleged to have been committed in respect 
of a Court subordinate to it where such contempt is 
an offence punishable under the Indian Penal Code. 


NOTES. 

Under Section 2, (3) of the Contempt of Courts Act 
only those contempts which are punishable by the 
Penal Code as contempts of Courts are excluded from 
the jurisdiction of the High Court, but contempts 
which are punishable aS ordinary offences are not. 

Re : Receiver :—Where a party applies for com¬ 
mittal of certain persons to jail for contempt of Court 
for interfering with or obstructing a Receiver appoin. 
ted by the High Court, he must prove two facts (1) 
that the respondents were aware of the appointment 
of the Receiver, (2) that to their knowledge the 
Receiver had taken possession of the particular 
property, with which the respondents had attempted 
to interfered 

Defamatory statement ,—A defamatory statement 
against the Presiding Officer of a Court would be a 
criminal 'offence under the Indian Penal Code 



iUOohmd Dtvehand r. 
1234 Bom. 462. 



Prmai, 69 Bom. lOisA. L B. 
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and the ofScer concerned has a remedy by way 
of ^ling a complaint. Therefore cognizance 'of such 
an offence should not be taken under the Contempt 
of Courts Act^ 

Procedure. —When after the appointment of a- 
Receiver at the instance of the plaintiff, the former’s 
possession is obstructed, the proper procedure is that 
the plaintiff rather than the Receiver should move 
the Court and when the Receiver is the plaintiff 
himself, he should move in the capacity of a- 
plaintiff’. 

^ Eight of criticism in good /at7A.-—Whether the 

authority and position of an individual Judge or 

the due administration of justice is concerned, 

every member of the public (as also the Press) 

has the right of criticising in good faiths in private 

or public, the public acts done,, in the seat of Justice,. 

provided he does not impute improper motives and 

does not act in malice or attempt to impair the- 

administration of Justice*. An article in a newspaper 

containing allegations to the effect that Justice 

was being administered in the High Court arbitra- 

rily and in a summary manner without regard to- 

tbe facts of the case or the law involved'therein, is 
% 


sli- Ziaut JJatBon v. Ahmed, 1935. A. L. J. 810?>15&L C. 
542»< A I. B. 1935 AU. 896 «36 Cr. li. J. 967. 


2. iVarayofi (^ndra Chatterjee v. Panebu Paramaniic, 40 C-W.K. 
,... 413. 

II Andre Patd 'Pgrtnee Amlard v. The Attorney General Trimly 
dad oMd 40 0. W. M. 80i P. d 
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calculated to bring the Court into contempt and to- 
lower its authority in the eye of the general public^. 

Truth o/ai/e( 7 ahons.—Anything said or written about 
the Court, which may have the effect of lowering the 
prestige of the Court or of bringing it into contempt, 
amounts to contempt of Court. Accused is not enti¬ 
tled to produce eviHence to establish the truth of 
his allegations’*. 

Contempt of Court for deliberatelu withholding dofu- 
When an application is made to commit 
a person for contempt of Court on the ground of hia- 
deliberately withholding documents which he has 
been ordered by the Court to produce, the applicant 
must prove, in order to establish the charge of 
contempt, that the documents are in the posses¬ 
sion of the person charged, and have been deli¬ 
berately withheld by him- Mere suspicion, although 
very deep, is not sufficient to establish a charge of 
contempt of Court*. 

. High Court’s jurisdiction to commit for contempt of 
inferior Magistrate'a .Court in mofuaail. —The Calcutta- 
High Court (^served in the matter of Amrita Bazar 
Patrika* that neither the Supreme Court nor the 
Sadnr Dewani Adalat nor the Sador hizamat Adalat 
had jurisdiction to commit a person for contempt of 

1. In rt. S. R. Iyer db anotlur, 16 Lah. 26G>=H7 P.Ij.R. 73=»A.I.B<. 
1935 Leh. 212-155 1. C. 605-1935 Ch. C. 383=36 Cr. L. J. 837. 

2. In the matter of, an Advocate of Altahabad 1935 A. L. J. 46— 
A. L R. 1935 All. 38-155 I. C. 33-36 Cr. L. J. 620.. 

3. Sitaram Khemka r. Arthur Charaley Thomas, A. I. R. 1936 Cel»- 
192. 

4. 17aW.N.1253, 
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a Criminal Court in the mofussil. The paloutta 
High Court, has inherited all jurisdictions and 
every power and authority in any manner vested 
in the Supreme Court, but the Sadar Dewani Adalat 
and the Sadar Ntzamat Adalat did not derive any 
such jurisdiction. But a contrary view was taken by 
the Bombay and Allahabad High^Courts^ Section 2 
of the Contempt of Courts Act has adopted the views 
of the Bombay and Allahabad High Courts. 

Subordinate Court cannot punish for contempt under 
its inherent power.-~A Munsiff called upon plaintiff 
to produce documents. The plaintiff disobeyed the 
order and was fined for contempt of Court. The order 
was held to be without jurisdiction as Section 151 
O. P. C., does not give the Court an absolute discretion 
tomake«ny order it pleases. The Court cannot 
assume a summary jurisdiction and punish a person 
for contempt^. 

Contempt of Court.—Appeal to Pnvy Council.—‘It 
is competent for the Privy Council to give leave to 
appeal and to entertain appeals from orders of the 
Courts overseas imposing penalties for contempt 
of CoQTt. 


3. Save as otherwise expressly provided by any law 

for the time being in force, a contempt 
of Court may be punished with simple 

I^HDpw Wl • * _ J * m ■ a • . 1 . _ 


L In re: Sslkrishna Oooind Kutkami, (1921) 21 Brat L. B. 
, ld->4d Bom. N2. in n : AbM Busaan JaukOf, (1926) 18 
A1E7U. 

2. Sws<v< r. £ Aip., 23 a W. K. 889. 
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extend to six months, or with fine, which may extend 
to thousand rupees, or with both : 

Provided that the accused may be discharged or 
the punishment awarded may be remitted on apo* 
logy being made to the satisfaction of the Court* 


CHAPTER II. 

THE CATTLE-TRESPASS ACT. 

(Act I of 1871) 

A'i Modified tip to the lat December, 1936. 

CONTENTS. 

Sections 

1. Title and extent. 

Z. Repeal of Acts. 

References to repealed Acts. 

3. Interpretation-clause. 

4. Establishment of pounds. 

5. Control of pounds. 

Rates of charge for feeding impounded cattle- 

6. Appointment of pound'keepers. 

Ex-officio pound-keepers in Madras and 
Bombay. 

Suspension or removal of pound-keepers. 
Found-keepers may hpld other offices. 
Pound-keepers to be '‘public servants." 

Duties of pound'keepers. 

7. To keep registers and furnish returns. 

8. ^0 register seisures. 

9. Toatake charge of and feed cattleJ 
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10. Cattle damaging land. 

Police to aid seizures. 

11. Cattle damaging public roads, canals and 

embankments. 

12. Fines for cattle impounded. 

13. Procedure when owner claims the cattle and 

pays fines and charges. 

,14. Procedure if cattle be not claimed within a 

week. 

15. Delivery to owner disputing legality of 

seizure, but making deposit. 

16. Procedure when owner refuses or omits to 

pay the fines and expenses. 

Deduction of fines and expenses. 

Delivery of unsold cattle and balance of 
proceeds. 

Receipt. 

17. Disposal of fines, expenses and surplus pro* 

ceeds of sales. 

18. Application of fines and unclaimed proceeds 

of sales. 

19* Officers and pound-keepers not to purchase 
• cattle at sales under Act. 

Pound-keepers when not to release im¬ 
pounded cattle. 

*20. Power to make complaints. 

21. Procedure on complaint. 

22. Compensation for illegal seizure or detention. 

Release of oat^e. . 

23. Recovery of compensation* 

^' penalty for forcibly opposing the seizure of 

cattle or rescuing the same. 

^5.. Betoyery of penalty for mischief committed 

' by causing cattle to trespasd. 
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26- Penalty for damage caused to land or crops 

or public roads by pigs* 

27. Penalty on pound>keeper failing to perform 

duties. 

28 Application of fines recovered under Section 

25. 2« or 27 

29 Saving of rights to sue for compensation 

30 Set-off. 

• 

31 Power for Local Government to transfer 

certain functions to local authority 
and direct credit of surplus receipts 
to local funds. 


Act No. I of 1871*. 

An Act to conaoUdftie and amend the taw relattny 

to Tietpassp^ by Cattle 

\l3th January, 1871.'\ 


WHEREAS it IS expedient to consolidate and 

Preamble amend the law relating to trespasses 

by cattle ; It is hereby enacted as 
follows .— 


L Prehmtnary. 


Title and extent. 


1^. (7) This Act may be called the 
pattle-trespas*i Act, 1871; and 


1 For the btatement of Objects and Beasons. tee Gazette of India, 
1870. Ft V. p 510 ; for Froceedmge in Council, see titd, Supplement, 
pp. 1150,1200,1200, and Supplement, 1871, p. 178. 

2. This notimi waa anbatituted by •. 1 of the Cattle>tte8pasB Act 
(1871) Amendment Act, 1891 (1 of 1891). 
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(S) It extends to the whole^ of British India except- 
the Presidency towns and such local areas as the 
Local Government, by notification in the official 
Gazette, may from time to time exclude from its 
operation. 

This Act hM been declared in force in Upper Burma generally 
(except the Bhan States), by the Burma Laws Act, 1898 (1>1 of 1898), 
a 4 (1) and Soh. 1, Bar. Code; in the Hilt District of Arakan by 
the Arakan Hill District Laws Regulation 1916 (1 of 1916), s. 2, ibid ; 
In British Baluchistan, by the Bttdsh Baluchistan Laws B^ulation, 
1913 (2 of 1913), s. 3, Bal. Code ; in the Soutbal Parganas, by the 
Bootbal Parganas Settlement Regulation (3 of 1872), as amended by 
the Sonthal Parganas Justice and Laws Regulation, 1899 (i of 1899), 
8. 3, B. and 0. Code; and In Angul and the Kbondroals, by the Angul 
Laws Bqruiatioot 1913 (3 of 1913), a. 3 ; in Pantb Piploda by the 

Panth Piploda Laws Regulation, 1029 (1 of 1929). It has been 
declared, by notification under e. 3 (a) of the Scheduled Districts Aot^ 
1874 (14 of 1874), to be in force in the following Scheduled Districts, 
namely ?— 

The Districts of Hasaribagb, Lohardaga and Manbhum, and’ 
Faigiana Dhalbhnm and the Kolhan in the District of Singbhum 
(OaiRtte of India, 1681, Ft. L p. 604; the District of Lohardaga 
inoluded at thia time the present District of Palamau, which was 
separated in 1894, the District of Lohardaga, is now called the Ranchi 
District tee Calcutta Gazette, 1899, Pt. L P* ^); <md the North- 
West^ Provinces (since included within the United Provinces qt 
Aga bod Oodb), Tarai; Gazette of India, 1876, Pt I, p. 505; the 
Schedtded Diatriots in Ganjam and Vizagapatam, ibid. 1899, Pt I, 
p. 72a ' , 

It ha» been extended by notification under e. 16 of the Bornut 
Is»^ A^896 (13 1898), to the Civil Stadoo of Lashio In the Btato 

of N(^ Hsenwi, Burma Gasette, 1806, Pt L F. 584. 

It has b«a|,«xtanded to the Civil Statlcm of Taunggyl {n the Btato 
of Tawag Hwe, ibid, 1886, Pt I, p- 661. j 


Oh. II ] THE OATTLB*TRE8PASa AOT 449 

(5) i4 * * 

2. The Acts mentioned in the schedule hereto 
Kcpeal of Acts. annexed are repealed. 

References to any of the said Acts in Acts passed 

Reforcnco to 8 ub 8 e(fuentl 7 thereto shall be read as 
repe^tl Acta. jf jj^ade to this Act. 

All pounds established, pound*keepers appointed 
and villages determined under Act^ No- 111 of 1857 
(relating to trespasses by cfUile), shall be deemed to be 
respectively established, appointed and determined 
under this Act. 

Interprotution* this Act Officer of police 

clftUBo. includes also village watchman, and 

"cattle’* includes also elephants, camels, buffaloes, 
horses, mares, geldings* ponies, colts, fillies, mules, 
asses, pigs, rams, ewes, sheep, lambs, goats and kids, 
land® 

• "local authority” means any body of person for the 
time being invested by law with the control and 
administration of any matters within a specified local 
area, and 

"local fund" means any fund under the control or 
cq^nagement of a local authority]. 

• » 

1. Sub'^tfon (5) srss repealed by s. 3 and Recond Schedule of 
the Repealing and Amending Act, 1914 (10 of 1914). 

2. Act 3 of 1867 is repealed by this Act->eee Behednla 

8. Iheae words were added by a. 2 of the Cattle Trespaea Act 
0671) Ameadij^t Act, 1891 (I of 1891). * 

29 
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Cmtrol of pouodA. 
Bates of cxiargo 
for feeding im* 
l^ounded cattle. 


Appobtment of 
pound* keeper 0. 


4 • 

IL Pounds and Pound-keepers. 

4. Pounds shall be established at such places as 
Establishment of the Magistrate of the District, subject 
l)oun<U. jjjQ general control of the Local 

Government, from time to time directs. 

The village by which every pound is to be used 
ehall be determined by the Magistrate of the District. 

.5. The pounds shall be under the control of the 

Magistrate of the District; and he 
shall hz, and may from time to time, 
alter the rales of charge for feeding 
and watering impounded cattle. 

6 . 'J’he Magistrate of the District 
shall also appoint for each pound a 
pound-keeper: 

Provided that, in the Presidency of Fort St. 

George, the heads of villages and, in 
the Presidency of Bombay, the Police 
patil" or (where there are no police, 
patiK) the heads of village.s, shall be 

* 

e^-off^do the keeperh of village-pounds. 

Every pound-keeper appointed by the Magistrate 

of the District may be suspended or 
removed by such Magistrate. 

Any pound-keeper may hoM 
simultaneously any other office under - 
Government. ' * 

Every pound-keeper ' shall be. 
deemed a public servant within the 
me^niiiS of the Indian Penal Code 
(Acts XLVS)M860) . • a • • • ^ 


"Ex^uffkio 
poaiul^keepers 
m Madroa and 
Bombay. 


guapension or 
rerocml of > 
pound-keepers. 

Found^keepen 
may hold otiier 
oIBces. 


Pound-t^eepea 
to ue public 
servaati, 
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To keep resuters 
and furnish 
returns. 


To regiHter 
seizures. 


Ihiiies of pound'keepers. 

7. Every pound-keeper shall keep 
such registers and furnish such 
returns as the Local Government from 
time to time directs. 

8. When cattle are brought to a 

pound, the pound-keeper shall enter 
inhw register— • 


(») the number and descripti(5ii of the animals, 


{/)) the day and hour on and at which they were so 
brought, 

(c) the name and rc.sidence of the .seizer, and 
Cfi) the name and residence of the owner, if known, 
and shall give, the seizer or his agent, a copy of the 
entry. 


To take chart^c 
of and feed 
cattle. 


9. The pound-keeper shall take 
charge of, feed and water the cattle 
until they are dispo.sed of as 

4 

hereinafter directed. 


IIL Impimndinij Cuttle. 

* 

10. The cultivator or occupier of any land, or any 

person who has advanced cash, for the' 
damaging cultivation of the ’crop or produce on 

any land, or the vendee or mortgagee 
of such crop or produce, or any part thereof, may 
seiae or cause to be .seized any cattle trespassing 
on such land, and doing damage thereto >or to any 
crop or produce thereon, and [send them or cause 
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them to be sent within twenty-four hours]^ to the 
pound established for the village in which the land 
is situate. 

I 

All officers of police shall, when required, aid in 

preventing (<i) resistance to such 
wUurea seizures, and (6)«rescues from persons 

making such seizures. 

NOTES. 

Onus.—The onus is on the complainant to satisfy 
the Court that he was a person entitled to seize the 
cattle or cause it to be seized^. 

Right to capture—how long sttbststs.—“Right to seize 
cattle ordinarily subsists until the cattle leave the 
land*. But the owner of the land will be within his 
rights in capturing them before they have definitely 
made their escape, even though they are not actually 
on the land when captured*. 

Right to detain .—Where the accused kept a cow 
over>night in his custody, for damage done, for the 
purpose of impounding unless he received compensa¬ 
tion. Held, he was legally entitled to keep it in his 
own custody for 24 hours before lodging it in the 
pound*. 

1. These words were substituted for the words “take them or cause 
thein to be taken without unnecessary delay” by s. 3 of the Cattle^ 
trespass Act (1871) Amendhient Act, 1891 (1 of 1891). 

2. Manik Chandra Roy v. Jamail, 23 C. W. fl. 387. 

3. Bioffieanirao T. Champat Rao, 25 Or. L. J. lOW—A- I. R. 1925 
, Nag. 60. 

4. ‘ Sdgtmnaih Sing v. S., 31 N. L. B. 139-A. I. B. 1934 All. m 

5. Samratan v. Einperor, 23 Or.L. J.511-«A. I. B. 1923 Nag. 

^ . M. in., ^ 14 a w. N. m 



Oh. II ] 


THE CATTLE-TBSSPAS8 ACT 


453 


public roads, 
canals and em> 
bankments. 


11. Persons in charge of public roads, pleasure- 

grounds, plantations, canals, drainage 
works, embankments and the like, and 
ofBcers of police may seize, or cause 
to be seized, any cattle doing damage 
to such roads, grounds, plantations, canals, drainage- 
works, embankments, and the like, or the sides or 
slopes of such roads, canals, drainage-works, or em¬ 
bankments, or found straying thereon, * 

and shall (send them or cause them to be sent 
within twenty-four hours)^ to the nearest pound. 

NOTES. 

Public road. — Forest .—A person, who through neg¬ 
lect, permits a public road to be damaged by allowing 
his pigs to trespass thereon is liable to be convicted*. 

Cattle straying in a reserved forest may be seized 
by Forest-officer*. The Act authorises person-in¬ 
charge of public roads to seize cattle doing damage 
to or straying on public roads. Grazing cattle across 
a railway line where there is no fence, is no offence*. 
12*. For every head of cattle impounded as 

aforesaid, the pound-keeper shall levy 
^ accordance with the scale for 

the time being prescribed by the Iwocal 


1. These words were substituted for the n'ords ‘‘take them 
without unnecessary delay’' by e. 4 ot the Cattle-trespass Act 
(1871) Amendment Act, 1691 ^ of IMl). 

2. Beg. V. Lingana Bin QirUtana, d'Bom. H. C. B. 14. 

3. OfjHetr, Queen Emp. v. Babaji Laxtnan, 22 Bom. 933. 

4. A.I.R. 11930) Oudh.250»7O.W.N.461«a930)Cr.C.570« 
12d 1. 0.497«31 Or. L. J. 1015. 

5. This section was substituted by s. 2 of the Cattle-trespass 
(Amendment) Act, 1921 (17 of 1921). 
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Ooveniment in this behalf by notification in the 
jQfScial Gazette. Different scales may be prescribed 
for different local areas. 

All fines so levied shall be sent to the Magistrate 
of the District through such officer as the Local 
Government.may direct. , 

A list of the fines and of the rates of charge for 
feeding and watering cattle shall be posted in a cons> 
picuous place on or near to every pound. 


IV. Dfliveri/ ur S(Ue o/ Cnltle. 


18. If the owner of the impounded cattle or his 


I’roc-uliiru nhen 
o^nor claims the 
cuttle and pa} a 
liuis and charges. 


agent appear and claim the cattle, the 
pound-keeper shall deliver them to him 
on payment of the fines and charges 
incurred m reapect of such cattle. 


The owner or his agent, on taking back the cattle, 
shall sign a receipt for them in the register kept by 
the pound-keeper. 

' 14. If the cattle be not claimed within seven days 

from the date of their being impounded, 
caUlobenot the pound-keeper shall report the fact 
a^^k*^'^**^*” to the officer-in-charge of the nearest 
* police-station, or to such other officer 


as the Magistrate of the District appoints in this' 
behalf. 


Such ofilicer shall thereupon stick up in a cons¬ 
picuous pari of his office a notice stating— ' 

’ ^(fi) the number and description of the cattle, 

(^) the place where they were seized, 

(e) ^e place where they are impounded, 

• ^ 
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and |hatl cause proclamation of the same tp be 
made by beat of drum in the village and at the market¬ 
place nearest to the place of seizure. 

If the cattle be not claimed within seven days 
from the date of the notice, they shall be sold by 
public auotion by the said oflicer, or an officer of his 

establishment deputed for that purpose, at such place 

• 

and time and subject to such conditions as the Magis¬ 
trate of the District by general or special order from 
time to time directs : 


Provided tliat, if any such cattle are, in the opinion 
of tl)e Magistrate of the District, not likely to fetch 
a fair price if s>i!d as aforesaid, they may be disposed 
of in such manner as he thinks fit. 


15. If the owner ov his agent appear and refuse 

to pay tho said hnes and expenses, on 
dispuiiii}; K-gaiity ^he ground that the seizure was illegal, 

and that the owner is about to make a 
complaint under Section 20, then upon 
deposit of the fines and charges incurred in respect 
vof the cattle, the cattle shall be delivered to him. 


of flcixurc. but 
iQukirig de)iont. 


16. If the owner or his agent appear and refuse 
Procedure when 

owner refuses or tinned in Section 15) to deposit the 
omits to pay tho 

fines and said fines and expenses, the cattle, or 

expenses. ^ many of them as may be necessary, 

shall be sold by public auction by such officer, at such 
place and time and subject to such conditions,- as are 
referred to in Section 14. 
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The fines leviable and the expenses of feedj:^ and 
Deduction of watering together with the expenses 


fines and 
expenses. 


of sale, if any, shall be deducted from 
the proceeds of the sale. 

The remaining cattle and the balance of the 


Delivery of 
unsold rattle 
and balance 
of proceeda. 


purchase-money, if any, shall be deli¬ 
vered to the owner or hia agent, 
together with an account showing— 


' (a) the number of cattle seized, 

(b) the time during which they have been 
impounded, 

(c) the amount of fines and charges incurred, 

(d) the number of cattle sold, 

(s) the proceeds of sale, and 

(/) the manner in which those proceeds have 
been disposed of. 

# 

The owner or his agent shall give a receipt for the 

cattle delivered to him and for the 
balance of the purchase-money (if any) 
paid to him according to such account. 


Bec^pt. 


17. The officer by whom the sale was made shall 

Disposal of fines, jhe Magistrate of the District, 

expenses and 

surplus proceeds the fines so deducted, 
of me.. 

The charges for feeding and watering deducted 
under Section 16 shall be paid over to the pound- 
keeper, who shall also retain and appropriate all sums 
received by him on account of suoli charges under 
Section 13. 

' The; surplus unclaimed proceeds of the sale of 
cattle shall be sent to the Magistrate of the District, 
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who shaJI hold them in deposit for three months, and 
if no claim thereto be preferred and established 
within that period shall, at its expiry, dispose of them 
as hereinafter provided. 

18. Out of the sums received on account of fines 

Application of and the unclaimed proceeds of the sale 

fines and un- , .T . .. . T, 

claimed proceeds of cattle shall be paid— 
of sales. 


(a) the salaries allowed to pound-keepers uncter 
the orders of the Local Government ; 

(5) the expen^^es incurred for the construction 
and maintenance of pounds, or tor any other purpose 
connected with the* execution of this Act; 


and the surplus (if any) shall be applied, under 
orders of the Local Government, to the construction 
and repair of roads and.bridges and to other purposes 
of public utility. 


19. No officer of police, or other officer or pound- 


officers and 
pound-keepers 
not to purchase 
cattle at sales 
under Act. 


keeper appointed under the provisions 
herein contained, shall, directly or 
indirectly, purchase any cattle at a 
sale under this Act. 


No pound-keeper shall release or deliver. any 

Itound-keepers impounded cattle otherwise than in 

whennottordew accordance with the former part of 
impounded cattle. _ • , , 

this Chapter, unless such release or 

delivery is ordered by a Magistrate or Civil Court. 
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. V. Complaints of Illegal Seizure or Detention^. 

20. Any person whose cattle have been seized 
Power to make under this Act. or having been so seiz- 
compIaiDttj. ed, have been detained in contraven¬ 
tion of this Act, may, at any time within ten days 
from the date of the seizure, ma^e a complaint to the 
Magistrate of the District or any Magistrate authoriz¬ 
ed to receive and try charges without reference by the 
Magistrate of the District. 

NOTFS 

JurtbdicHon .—It is nece'•>^llv lor a Magistrate who 
is generally empowered under the Cr P. C., to receive 
complaints of offence'^, to be specially authon^ed by 
the District Magistrate to leceive complaints under 
tl^e Cattle Trespass Act^. 

Summary Tnnl .—Cases under the (’attle Trespass 
Act cannot be summarily tried^. 

Compensation to accused .—Incase of frivolous and 
vexatious complaint no compensation can be awarded 
to the accused*. (&'<» Section 22). 


1. This Chapter >\as ^ubstitutitl hy s. 6 of the Catlh trespass Act 
(1871) Amendiiuiit Ait, lyhl {I tf 18*11.) 

2. * DtenadaycUu Kanlu t. lialna Ptelayarht, '>0 DLiil. bil =23 

L.W,2o2=l00 I.r. 3S1 <2)^28 Cr L .T. lOJ (J)-A.I.K. 
■ 1927 Mad. J90- 1927) M W N 167-= >2 M L.J.2')1. 

3. iVec^aram Thakur v JootuA, 2J Cal. 2i%. Also teut-^Piiehi v. 
Ankappa, 9 Mad ir2 ^id KoUalanada v.* MuUmja^ 9 Mad. J74. 

4. Meghai t. Bhtobhii. ]G A W. N. <189C) 98=18 All. 353 Also 

1 * lue Pt^hi y. Ank-ijpa, 9 Mad 102, Kottalanaiia y. Muthaya, 

iTMadis?^ mdachand y. Owladhur Buuat.Vi CalndOi, Kxi 
Net^m Thakur v. Jaimti. 23 CaL 24a 
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I'ransfer of case .—A District Magistrate cannot 
transfer to any Magistrate, cases under Sec. 20 of the 
Cattle Trespass Act (I of 1871), which are triable 
only by the i\oo clases of Magistrates specified iii that 
section^. 


21. The coDiplaipt vhall be made by the complain¬ 

ant in person, or by an agent 
compKint. personally acquainted with the circum- 

Ktances. It may be either in writing 
or verbal. If it be verbal, the substance of it shall be 
taken down in writing by the Magistrate- 

If the Magi.strate, on examining the complainant or 
his agent, sees reason to beliovo the complaint to be 
well founded, he shall smninon the person complained 
against, and make an inquiry into the case- 

22. If the seizure or detention be adjudged illegal, 

Connwnsfttion ^^e Magistrate shall award to the 

tor mi-”iil!,ci/ure complainant, for the loss caused by 
or (kU’iidoii. * 

the seizure or detention, reasonable 
compensation, not exceeding one hundred rupees, to be 
paid by the person who made the seizure or detained 
tKe cattle, together with all lines paid and expenses 
incurred by the complainant in procuring the release 
of the cattle ; 

and, if the cattle have not been released, the 

of Ctll,. Magistrat. shaU. bosidea awarding 

such compensation, order their release, 

and dirept that the fines and expenses leviable under 

this Act shall be paid by the person who made the 

% 

seizure or detained the cattle. 


1. Hagku Singh v, Abdul Wahabt 23 Cal. 442. 
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NOTES. . 

Compensation. —The illegal seizii^ of cattle under 
Section 22 of the Cattle Trespass Act, is not a criminal 
offence. The law allows certain Magistrates to- 
adjudicate compensation to a party injured by an 
illegal seizing; court^fees paid ,by the complainant 
may form part of such compensation. It is not lawful 
to pass sentence of fine or of imprisonment in default 
of'payment of the compensation awarded in a matter 
under Section 21 of Cattle Trespass Act. (1 of 1871)^. 

Compensation may be awarded only to the owner 
of the cattle and not to his agent filing complaint*. A 
grazier of cattle is an agent of the owner within the 
meaning of Section 22*. 

Where Section SS has no application,—An accused 
was found to have loosed the complainant's cattle at 
night from a cattle-den, and to have driven them to 
the pound. He was convicted and was ordered to 
pay compensation to the complainant. Held, that 
Section 22 was inapplicable to the facts of the case*. 

Jf no compensation claimed.—‘H no compensation was 
claimed in the petition of complaint, the order direct¬ 
ing payment of compensation cannot stand*. A 
contrary view has been taken by the Madras High 


L In n Seiabdi 2lufuiul, 2 G.L.B. 507, 

2. & 3. H^anohar ▼. Bamdularey, 1161. G 434=30 Cr. L. J. 633- 
1929 Cr. G 18=A. I. R.’l929 Kag. 153. * 

4 . Paryag Bai v. Mjv Ifton, 32 Oal. 139. 

6. B<mnatk Sahap ▼. Emperor, 4 Pat. L. T. 231 «1 Pat L, R. 34 
(dr.)-l923 P. H. C..G 96-72 L G 71=24 Or. L. J. 311- 
A. 1.1923 P. 292. 
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Oourt^. *A Magistrate ia not competent under Section 
22 of the Cattle Trespass Act, to pass a sentence of 
fine ; he can only award compensation for the illegal 
seizure of cattle’. 


If compenmtion is ttof paid—can a Magistrate pass a 
sentence of impnsdhment ?-“A Magistrate is not 
competent to pass a sentence of imprisonment under 
Sec. 22, Cattle Trespass Act;—a sentence of imprison* 
ment in default of payment of compensation is 
illegal’. 


Appeal. —According to the Madras High Court, 
a person against whom an order under Section 22 of 
the Cattle Trespass Act, is made, is a "person 
convicted on a trial" and is entitled to appeal under 
Section 407 of the Code of Criminal Procedure*. 

The Bombay and Caicutta High Courts have taken 
a contrary view®. 


23. The compensation, fines and 
expenses mentioned in Section 22 may 
be recovered as if they were fines 
imposed by the Magistrate* 


Rocovery of 
compensation. 


1. Kolandai v, P«rumal, A. I. R. 1928 Mad. 3C9 (A I. R. 1928 
Pat. 292 not followed.) 

2, Bhagirathi Naik v. Oangadhar Mahanty, 27 Cal. 092. 

■3. A.I. R. (1930) Nag. 149»121 la 065=31 Cr. L. J. 278= 
(193(% Cr. C.SOO^Ind. Rol. a930)Nag. 121. 

4. In the matter of Rmmuomt, 29 Mad. 517. 

6. Queen Empreu v. RaytUakhma, 10 Bom. 230. Dhiku v, 
Deno Nath Deb aliae ZH'nu, 15 CaL 712 also read In re Qaneek 
Perthad, 3 0. W. N. 200 Q. E. r. Raya Lakkpta, 10 Bom. 230. 
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VI Penalties- 

24> Whoever forcibly opposes the seizure of cattle 

to be seized under this A.ot, and who* 
£bly Opposing rescues the same after seizure. 

the eeirureof eithbr from a pound or from any per- 

cattle or rescuing ... ^ 

the same. son taking or about to take them to 

a pound, such person being near at 
hand and acting under the powers conferred bv this 
Act shall, on conviction before a Magistrate, be 
punished with imprisonment for a period not exceed¬ 
ing six months, or with hue not exceeding five 
hundred rupees or with both 

NOTES. 

Jiescuini/ cotHe .—A buffallo belonging to the accused, 
was impounded but was rescued by him after opening 
a door of the piund. The accused was convicted for 
offence under Section 24 of the Cattle Trespass Act*. 
Drivijig cattle by shouts and cries does constitute 
rescuing them under Section 24'. Accused was 
convicted for rescuing cattle after seizure for 
trespassing on public property. The judgment 
contained no finding to the effect that the land was 
public property. The conviction was set aside'. 


1. Lakshmana Ooundan\. fJtnp 'IS M. L. T. (II. 0.) ]0’i = 100 
1.0.120*28 Or. L. r. 248-7 A. I. 0 ,U. 410 = A I. R. 1927 
Mad. 343*33 »f Ji.J m 

,2. re KamaC Kondiati, 1? L. W. 546- 32 M. L. T. 36}»24 
4!r. L. J. 4De» (1923) M. W. N. 437 -72 I. 0.616-A. I. R. 1923 
Mad. 60 er 


3. OiMtk w. tahkmanm, 24 Mad. 818. 
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Ot 

poll iU> for 
inio hii f 
(oninuttui b; 

I t lUlt 

lO tUSjH«s 


Lawful aetzute—Onua —No conviction can be had 
tinder Section 24 of the Cattle Trespass Act unless it 
is proved that the cattle rescued was lawfully seized 
within the meaning of the provisions of the Act. The 
onus IS on the complainant to satisfy the Court that he 
was a pel son entitled to seize the cattle or cause it to 
be seized under Section 10'. 

26 Any fine imposed (under the next following 

section oi]* foi the offence of mischief 
by causing c\ttle to trespass on any 
land mar be lecoveied by sale of all 
01 any f>t the cattle by which the 
tr“sp 4 sw was comimtted, whether they 
were seized in the act of trespassing or not, and 
whether they were the pioperty ot tlio person con¬ 
victed ot the otfeute, or^veTC only m his charge when 
the trespass was coinmilted 

26. Any ownei or keeper of pigs who, through 

,, , neglect oi othoiwise, damages or caua- 

renfthi 101 (lam- . . . , . , . 

agei’uistdtoUiiii es or permits to be damaged any land, 

produce of land, or any 
public roid, by allowing such pigs to 
trespass theieon shall, on conviction before a Magis¬ 
trate, be punished with hne not exceeding ten rupees. 

[The Local Government, bv notification in the 
Official Gazette, may from time to* time, with respect 
to any local area»specified in ttie notification, direct 
that the foregoing portion of this section shall be read 


1. Afont^ ChandtaRoy v. /matt, 23 0. W- N ^7. 

2. These worde weie inserted by 6 7 of the CatUe Itespass 
Act (18^1) Amendment Aet, 1891 il of 1801) 
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I 

as if it had reference to cattle generally, or to cattle 
of a kind described in the notification^ instead of to 
pigs only, or as if the words “fifty rupees" were subs' 
tituded for the words “ten rupees" or as if there were 

both such reference and such substitution]^* 

• • • • • 


27. Any pound-keeper releasing or purchasing or 

„ . delivering cattle contrary to the pro- 

Pen&lty on popnd . , 

keeMt failing to visions of Section 19 or omitting to 
perform done*. provide any impounded cattle with suffi¬ 
cient food and water, or failing to perform any of the 
other duties imposed upon him by this Act, shall, over 
and above any other penalty to which he may be 
iiable, be punished, on conviction before a Magistrate, 
with fine not exceeding fifty rupees. 

Such fines may be recovered by deductions from 
the pound-keeper's salary. 

28. All fines recovered under Section 25, Section 


Applicbfion of 
fines recovered 
under section 25, 
36 or 27. 


26 or Section 27 may be appropriated 
in whole or in part as compensation for 
loss or damage proved to the satisfac* 
tion of the convicting Magistrate. 


4 

VIL Suits for compensation. 


Saving of right to 


28> Nothing herein contained pro- 


eaefor compensa- hibits any person whose crops or other 


tloa. 


produce of land have been damaged 


* 1. ^s paragraph was added by B 6 of tiie Cattle Trespaaa Act 
<1871) Amendment Act. 1891 (1 1891). 

2, Certg^o wards were repealed by 8.3 and tite Beoond S^iedole 
of the SSepealing and Amending Aet, 1914 <10 af 1914). 
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by trespass of cattle from suing for compensation 
in any competent Court. 

30. Any compensation paid to such person under 
_ ^ ^ this Act by order of the convicting 

Magistrate shall be set-off and deduct¬ 
ed from any sum elaivied by or awarded to him as 
compensation in such suit. 


VTIL Supplements^ 


81< The Local Government may, from time to time 
by notification in the Official Gazette,— 


Power for Ixjcal 
Crovernment to 
transfer ccUam 
fnnctioin^ to local 
authority and 
direct credit of 
Burplua receipts 
to local fuoda. 


(a) transfer to any local authority 
within any part of the territories 
under its administration in which this 

t 

Act is in operation, all or any of the 
functions of the Local Government 
or the Magistrate of the District under 


this Act, within the local area subject to the jurisdic¬ 


tion of the local authority, or 

(6) direct that the whole or any part of the surplus 
accruing in any district under Section 18 of this Act 
shall be placed to the credit of such local fupd or 
funds as may be formed for any local area or local 
areas comprised in that district. , 


1. Cb. was added by S. 9 of the Cattle-Trespaaa Act (1871) 
Amendment Act, 1891 (1 of 1891). 

2. Certain words were repeated by B. 3 and the Second Bohedala 
of the Bepeallng and Amen<Ung Act, 1914 (10 of 1914). 

30 • 
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SCHEDULE. 


(See Sectton i ) 


Number uid Year. 

1 Title of Act 

1 

« 

in of 1857 . . . 

Aq Act t elating to tresiURScs by cattle. 

V*of 3860 .. . 

1 

1 

An Act to amend Act III of 1837 (relating 
to treepaaa by cattle). 

1 

XXII of 1861 . . 

1 

Ao Act to amend Act III oi 183? (iclatiiig 
to tieapaee I)> cattle) 


CHAPTER III. 

THE INDIAN ARMS ACT XI OF 1878. 

(As modified up to the 1st March, 1936) 

CONTENTS. 


t^BBAMBLE. 


/. Preliminary. 

SSOTIONS. 

1. Short title. 

Lpcal extent. 


* 



9. 

4. 


Commenoement. 
I^ep^at IdT enactments. 
Xntvtpiretation-clauae. 
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II. Manufticture, Conversion and Sale. 

5. UnlicdQsed manufacture, conversion and sale 
prohibited. 

III. Import, Export and Tran^orf. 

6> Unlicensed importation and exportation prohi* 
bited. Importation and exportation of arms 
and ammunition for private use. 

7. Sanction of Local Government required to 

warehousing of arm®, etc. 

8. [Repefded.] 

9. [Rt^pmled.^ 

10. Power to prohibit transport. 

Transhipment of arms. 

11. Power to establish searching stations. 

12. Arrest of persqjis conveying arms, etc., under 

suspicious circumstances. ^ 

Procedure where arrest made by person not 
Magistrate or Police>Officer. 


IV. Ooing armed and possessintj Arms. etc. 

13. Prohibition of going armed without license. 

14. Unlicensed possession of ilre>arms, etc. 

15. Possession of arms of any description without 

* license prohibited in certain places. 

16. In. certain cases arms to bp deposited at police* 

stations or with licensed dealers. 

• . » 

V. Licences. 

SEOTION0. 

17. -Power to make rhles as to licenses. 

18. Oaiveejilted[ and sMpeneion.of license. , . 
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• VI. Penalties. 

Id. For breach of Sections 5, 6.10, 13 to 17. 

20. For secret breaches of Sections 5, 6, 10,14 

and 15. For concealing arms, etc. 

21. For breach of license. 

22. For knowingly purchasing arms, etc., from 

unlicensed person. For delivering arms, 
etc., to person not authorised to possess 
them. 

23. Penalty for breach of rule. 

24. Power to confiscate. 


Vll, Jii scellnneou s. 

25. Search and seizure by Magistrate. 

26. Seizure and detention by Local Government. 

27. Power to exempt. 

28. Information to be given regarding offences. 

29. Sanction required to certain proceedings under 

Section 19, clause (/). 

30. Searches in the case of offences against 

Section 19, clause (/), how conducted. 

31* Operation of other laws not barred. 

32. Power to take census of fire-arms. 

33. Notice and limitation of proceedings. 


THK;^IBBT SCHEDULE.— 

Ekaotmehtb repealed, 

THE S^ND SOHSDU1.B. [Beotiled^ 
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ACT XI OF 1878*. 

[15fh March, 1878\ 


An Act to consolidate and amend the law relating'to 
Arms, Ammunition and Military Stores. 


Whereas it is expedient to consolidate and amend 
the law relating to arms, ammunition and military 
stores ; It is hereby enacted as follows , 

I. PrchminHrtf. 


1. This Act may be called the Indian Arms Act, 

Short title. 1878 ; and it extends to the whole of 
Loci ctent. 


1. Fortho Statement of Objccib and Reasons^ 8te Gazette of 
India* 1877* Pt. V, p. QiO ; for di^URaiotia in OoancU aee tbidf 
1877* Bupplement, pp.Ml6 and 3030; ibid, 1878, 8upplement> 
pp» 435 and 453. 

This Act haa been declared in force in Upper Burma generally 
(except the Shaa States)* by tne Burma Laws Act* 1898 (13 
of 1898)* s. 4 (1) and 6ch. I (Bur. Code) ; and in the Bantbal 
Parganas* see the Santhal Parganas HetHemeiit B^ulation 
(3 of 1872) ofc amended by the Banthal Parganas Justice and 
laws Regulation* 1899 (3 of 1890), a. 3 (B. & 0. Code) and in 
the Arakan Hill District by R^ulation 1 of 191G* s, 2. Bur, 
Code. s 

It has been extended to the Myelat in the Federated Shan States 
by B« 10 (7) of the Burma Lawa Act, 1898 (13 of 1898), see 
Notilicatiou No# 17* dated 5th Marcb, 1927, Bur. Gazette, 1927, 
Part I, p 26(\ « 

It has been extended und^ s. 10 (1) of the Burma Laws Act, 1898 
(13 of 1896), to the notified areas of Taunggyi in the State of 
Yawnghwe* Laahio in the State of North Hsenwi and Loilem 
in the State of Likha and to the Cirll Station of Loimwe in 
the State of Eengtung. ^ 
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; 

But nothing herein contained shall 
apply to— 

arms, ammunition or military stores on board 


any sea-going vessel and forming part of her ordinary 


armameiit or equipment, or 





It has been declared in force except a. 15 in the Anf;ul District, by 
■ the Angul Laws R^ulation, 1913 tS of 1913) B. and O. Code. 
It baa been declared by notification under a. 3 (a) of the ScbednU 
ed Districts Act, 1874 (11 of 1874). to be in force in the Die* 
tricts of Hazaribatjh, Lohardaga and Maubbum, and in 
Pargaoa Dbalbhum and the Kolban in the District of Sing* 
bhum, fee Gazette of India, 1891. Pt. I, p. 504. The District 
of Lohardaga included at this time the present District of 
Palamau, which was separated in 1894 ; Lohardaga is now 
called the liaochi District, Calcutta Gazette, 1690, Pt. L p. 44. 
It has been extended to British Baluchistan by notification under 
Sections 5 and TkA of the Scheduled Districts Act, 1874, with 
oertiun modifications and exceptions, see p. 97 of the Baluchis¬ 
tan Local Kules and Orders, Edition 1926. 
it has been declared in force in Panth l*ipIoda by s. 2 of the 
Ponth Fipioda Laws Regulation, 1939 (1 of 1920). 

Its application to the Pargana of Spiti is barred by s. 14 of the 
Bpiti Regnlatioa, 1873 (1 of 1873). As to Upper Taoawal in 
the Hazara Distoict, <ee ss. 3 and 6 (4) of the Hazara (Upper 
.Ttnawal) B^ulation, 19(X) (2 of 19(X)], Punjab and N. W. F. 
Oode. 

It is fair force throughont the prorince of Assam except the Lushai 
Hilfs. see Notifleatum No. 2443'T.. dated the Ist June, 1914, 
Assam Gazette, 1914, Pt. II, p. 813. • 

This Act has bem'amended In its application to— * 

-■II) Burma by tiie Indian Arms (Burma Amendment) Aet, 
'*■ 19SS (Banna Act 7 of 1038) ; 

(3) ^gal ^ tha Bengal Criminal Law (Arms and Explo- 
. . jtlM) Aet, 1639 (Ben. A 9 t|l of 1639) and the Bengal 


V 


4 



-Ch. hi ] 


TBB IKDIAN 4BMS AOT 


471 


(6) f!he manufacture, conversion, sale, import, 
export, transport, bearing or possession of arms, am> ^ 
munition or military stores by order of the Govern¬ 
ment or by a public servant or (a member of either 
of the forces constituted by the Indian Territorial 
Force Act, 1920, or the Auxiliary Force Act. 1920p in 
the course of his duty as such public servant or 
Imember].’ 

2. This Act shall come into force on such day^ *aB 

the Governor General in Council by 
CommcntiGment. notification in the Gazette of India 

appoints. 

3. On and from that day the enactments men¬ 
tioned in the first schedule hereto annexed shall be 
repealed to the extent specified in the third column of 

the said, schedule. But all authorities 

Repeal of eiiact- ^nd permissions given, licenses and 
ments. , , 

exemptions granted, orders and ap¬ 
pointments made, notifications published, and rules, 

Oiimtnal Law Amendment Act, 1U.U (Ben. Act 7 ot 
1934) , and 

(3) the North-West Frontier Province by tlic Xndi.in Arms 
(N. W. F. P. Amendment! Act, 193J (N. F. P. 
Act 1 of 1334). 

1. Iheae words were eubstitnted for the words “a. volunteer ea- 
rolled under the Indian Volunteer^ Act, IBOO,” by s. 3o of the 
Auxiliary Fci^ Act 1920 (49 qf 1920). 

2. Tbiaword was substituted for the word “tuluiitcer” by s. 39, 
titd. 

3. The Act came into force on the 1 st Octoi>vr, 1878—see Noti¬ 

fication No. 1169, dated 27tb June, 1878, Gazette ot India, 
1878, Pt 1. p. 869. 
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conditions and forms prescribed, under any enactment 
, hereby repealed shall be deemed to be respectively 
givep, granted, made, published and prescribed 
under this Act. 

And all such authorities, permissions, licenses and 
exemptions shall, except as otherwise provided by 
this Act, continue in force for the periods for which 
they may have been given or granted respectively, or, 
where no such period is expressly fixed, for one year 
from the date on which this Act comes into force, and 
shall then cease to have effect. 

4. In this Act, unless there be 
ciauM."^***'*”** something repugnant in the subject 

or context,— 

“cannon” includes also all howitzers, mortars, 
wallpieces, mitrailleuses and other ordnance and 
machine-guns, all parts of the same, and all carriages, 
platforms and appliances for mounting, transporting 
and serving the same : 

“arms” includes fire-arms, bayonets, swords, 
daggers, spears, spear-heads and bows and arrows, 
also cannon and parts of arms, and machinery for 
manufacturing arms : 

“ammunition” includes also all articles specially 
designed for torpedo service and submarine mining, 
rockets, gun-cotton, dynamite, lithofracteur and other 
explosive or fnlminatifig material, 'gun-flints, gun- 
wads, percussion-caps, fuses and friction-iubes, all 
parts df astmunltion and all machinery for manufac¬ 
turing ammunition, but does not include lead, sulphur 
or saltpetre 
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“military stores,“ in any section of this Act as 
applied to any part of British India, means any. 
military stores to which the Governor General in 
Council may from time to time, by notification in the 
Gazette of India, specially extend such section in 
such part, and includes also all lead, sulphur, salt* 
petre and other material to which the Governor 
General in Council may from time to time so extend 
such section : 

“license" means a license granted under this Act, 
and “licensed" means holding such license. 

NOTES. 

Articles which come and which do not come undei' 
Sec. 4 .—As a gunbarrel and nipple in serviceable 
condition fall within the definition of "arms" in Sec. 
4 of the Arms Act, ISTBi, the possession of such article 
without a license is punishable under Sec. 19 (f) of the 
said Act*. Gunpowder and rockets for fireworks are 
not ammunition’. A revolver with a broken trigger is 
within the definition of "arms" in Sec. 4 : whether in 
any particular case an instrument is a fire*arm or not 
is a question of fact to be determined according to the 
circumstances : the fact that it is in an unserviceable 
condition is not conclusive to show that it is nbt an 
arm*. The true criterion in considering whether 
any given article comes under the Act is what was the 
intention of the maker as regaads its purpose*. 

1. Q. y.'Vyapuri Kangani, 7 Mad. 70. 

2. Q. E. V. Suppi, 5 Mad. 150. 

3. Queen Empreaa y. Jayarami Reddi, 31 Mad. 360. 

4. FWner. Any.,681.0.8l8«lfiar.LJ.23e»llL.B.B. 340* 
23 Cr. L. J. 594»A. I. B. 1023 Bang. 23 (1). • 
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11. Manufacture, Conversion and Sale. 


5. No person shall manufacture, convert or sell, 
UnlleoiMd or keep, offer or expose for sale, any 

arms, ammunition or military stores, 
and sale pro* except under a licence and in the 
hibtted. manner and to tte extent permitted 

thereby. 

■Nothing herein contained shall prevent any person 
from selling any arms or ammunition which he 
lawfully possesses for his own private use to any 
person who is not by any enactment for the time 
being in force prohibited from possessing the same ; 
but every person so selling arms or ammunition to 
any person other than a person entitled to possess 
the same by reason of an exemption under Section 37 
of this Act shall, without unnebessary delay, give to 
the Magistrate of the district, or to the officer-in' 
charge of the nearest police-station, notice of the 
sale and of the purchaser's name and address. 


NOTES. 


Kirpans .—The exemption only applies to Kirpans 
actually in existence and possessed or carried by 
Sikhs and not to the manufacture of Kirpans by 
.Sikhs^. (See also notes under section 4.) 


III. Import, Export and Transport. 

% 

6.'» No person shall bring or take by sea or by land 
• ♦ * 

1. JBmp. V. Cr.L J. 243-77 1.0.280-3 Leh. 437* 

A. l.¥t.dl25Uh.267. 
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UnliceneM into or out of British India any arms, 

ammunition or mUitary stores except 
prohibited. under a licence and in the manner 

and to the extent permitted by such licence. 

Nothing in the first clause of this section extends 

ImportaUoo and arms (other than cannon) or ammu* 
eiportRtwn of nition imported or exported in reason- 

ammunition able quantities for his own private use 
for private use. ^^^y pe^gon lawfully entitled to 

possess such arras or ammunition ; but the Collector 
of Customs or any other officer empowered by the 
Local Government in this behalf by name or in virtue 
of his office may at any time detain such arms or 
ammunition until he receives the orders of the Local 
Government thereon- 

Explanation. —Arm^, ammunition and military 
stores taken from one part of British India to another 
by sea or across intervening territory not being part 
of British Ipdia. are taken out of and brought into 
British India within the meaning of this section. 


7. Notwithstanding anything contained in the 

Sanction of Local Sea Customs Act, 1878, no arms, 

Government ammunition or military stores,shall 
required to ware- . , . , . , . 

houain(;of be deposited in any warehouse licensed 

arms, etc. under Section 16 pf that Act without 

the sanction of the Local Government. 

8. [Levy of duties on arms,* etc., imported by sea.] 
Rep. by the Repealing and Amending Act, iS9l {XIIof 
1891). 

9. [Power to impose duty on imports by /anef.] Rep. 
hy the Repealing and Amending Act, 1891 {XII of 1891). 
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NOTES. 

See notes under Section 4. 

10. The Governor General in Council may, frotn 

Power to prohibit time to time, by notification in the 
traneport Gazette of India.-*- 

(а) regulate or prohibit the transport of any 
description of arms, ammunition or military stores, 
over the whole of British India or any part thereof, 
either altogether or except under a licence and to the 
extent and in the manner permitted by such licence, 
and 

(б) cancel any such notification. 

JExplanation. —Arms, ammunition or military stores 
TnuiBhipment transhipped at a port in British India 
of armB. transported within the meaning 

of this section. 

11. The Local Government, with the previous 

sanction of the Governor General in Council, may 

Power to eatabliah at any places along the boundary*line 
searobingstations, between British India and foreign 

territory, and at such distance within such line as it 
deems expedient, establish searching^posts at which 
all vessels, carts and baggage-animals, and all boxes, 
bales and packages in transit, may be stopped and 
searched for arms, aodmunition and military stores 
by ai^ officer empowered by such Government in this 
Behalf by vtame or in virtue of his office. 

' 12| When any person is found carrying or Con* 
vexing a*Dy*amiS, ammunition, or military stores^ 
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Afrest of pcTBODfl whether covered by a licence or'not, 

conveyrng arms, Jq such manner or under such circum- 
undGF 

suspicious stances as to afford just grounds of 

circumstances. suspicion that the same are being 

carried by him with intent to use them, or that the 
same may be used,* for any unlawful purpose, any 
person may without warrant apprehend him and take 
such arms, ammunition or military stores from him. 
Any person so apprehended, and any arms ammu* 

Procedure where nition or military stores so taken by 

a person not being a Magistrate or 
Police-officer, shall be delivered over 
as soon as possible to a Police*offioer. 
All persons apprehended by, or delivered to, a 
Police-officer, and all arms and ammunition seized by 
or delivered to any such officer under this section, 
shall be taken without unnecessary delay before a 
Magistrate. 


arrest made by 
itenon not 
Magistrate or 
Polire-ofticer. 


IV. Ooin(j armed and possessing Arms, etc. 

13. No person shall go armed with any arms 
Prohibition of ® 


going armed 
without license. 


to the 

extent and in the manner permitted 

i 

thereby. 

Any person so going armed without a license or 
in contravention of its provision may be disarmed by 
any Magistrate,* Police-offieei' or other person em¬ 
powered by the Local Government in this behalf by 
name or by virtue of his office. 

NOTB8. 

* 

Use hy ano<A«r.~‘Tbe accused who was cousin of 



478 


ORIUINAL OOT7RT PRACTICE 


(Pr. IV" 


the liceosEe of a gun borrowed the gun and carried it 
in a marriage procession when he fired some shots 
and .wounded some people accidentally: held, the 
accused was guilty of an offence under Section 19 of 
the Arms Aot^. 

Retainer .—A license granted to a person and inclu¬ 
ding a retainer^ to carry arms, authorises any retainer 
to carry the arms specified with the permission of his 
master, and does not restrict him merely to carry 
them while in the actual presence of his master^'. 

14. No person shall have in his possession or under 


IJoliomscd 
pOBMuion of 
ftre-aims, etc. 


his control any cannon or fire-arms, 
or any ammunition or military stores, 
except under a licence and in the 


manner and to the extent permitted thereby. 



NOTES. 

See under Section 19. 


16. In any place to which Section 32, clause 2, of 


Fosseaicoi ot 
arme oi any 
deseriptioci 
witboQt licenae 
pr^ibk^ in 
certain places. 


Act No. XXXT of 1860* applies at 
the time this Act comes into force or 
to which the Local Government, with 
the previous sanction of the Governor 
General in Council, may by notifica* 


tion in the local official Gazette specially extend this 


' 1. V. Kalian Otandf 24 Bom. L. R. 497tt22 Cr. L J. 450bi 
• 67 1, O. TSSfA. I..B. 1823 Bom. Al. 

2. \Qiupi EiHpreu v. Sithunua, 20 Oal 444. 

3. ’The last three pivas of a. 14 were repealed by the RepMling 
.and Am^pdlsE Aet, 1691 (12 of 1891). 

4\ib4A^ot>il60wiare|>«l«dbyi.4|jtf tiiiiAAt* .i > j 
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section, parson shall have in his possession any 
arms of any description, except under a licence and 
in the manner and to the extent permitted thereby. 

[16^ (7) Any person possessing arms, ammunition 

In certain cftMB military stores the possession 

whereof has, in consequence of the 
cancellation or expiry of a licence or 
of an exemption or by the issue of. a 
notification under Section 15 or other* 
unlawful, shall without unnecessary 
the same either with the ofRcer in 
charge of the nearest police>station or, at his option 
and subject to such conditions, as the Local Govern* 
ment may by rule prescribe, with a licensed dealer. 


arms to he 
depoBited at 
ptdice-BtatioRS or 
with lioenfl^ 
deaterB. 

wise, become 
delay deposit 


(B) When arms, ammunition or military stores 
have been deposited under sub*section (1) or, before 
the first day of January, 1930, under the provisions of 
any law for the time being in force, the depositor 
shall, at any time before the expiry of such period 
as the Local Government may by rule prescribe be 
entitled— 


(а) to receive back any thing so deposited the 
possession of which by him has become lawful, and 

(б) to dispose, or authorize the disposal of any 
thing so deposited by sale or otherwise to any person 
whose possesaiot^ of the same would be lawful; 
and to reoeive the proceeds of any such sale : 


1. This eectton woa aubstitated b; a 3 of the Indian Anne 
(Amendment) Act, 1019 (20 of 1919; 
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Provided that nothing in this aulvsection rihall be 
deemed to authorize the return or disposal of anything 
the confiscation of which has been directed under 
Section 24. 

(S) All things deposited as aforesaid and not 
returned or disposed of under sub-section (3) within 
the prescribed period therein referred to shall be 
forfeited to Hie Majesty. 

(4) (a) The Local Government may make rules 
consistent with this Act for carrying into effect the 
provisions of this section* 

(b) In particular and without prejudice to the 
generality of the foregoing provision* the Local 
Government may by rule prescribe— 

(t) the conditions subject to which arms, ammuni¬ 
tion and military stores may be deposited 
with a licensed dealer, and 
(») the period after the expiry of which things 
deposited as aforesaid shall be forfeited 
under sub-section (5).] 


Bower to mslce 
rates ^ to 
Ucenoee. 


17, The Governor General in Council may from 

time to time, by notification in the 
Gazette of India, make rules ^ to 
determine the officers by whom, the 
form in which, and the terms and conditions on and 
subject to which, any licence shall be granted ; and 
may by sn<fii rules amohg other matters— 

(g) fix the period for which such licence shall 
oonthme*in force 


9 

9 


1* .Bn the fedlsn Arms Bales, 1924. 


I 
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(6) fix a fee payable by stamp or otherwise in 
res^edt of any such licence granted in a place to 
which Section 32i clause 2, of Act No. XX^ of 1860^ 
applies at the time this Act comes into force, or in 
respect of any such licence other than a licence for 
possession granted ii\any other place ; 

(c) direct that the holder of any such licence other 
than a licence for possession shall keep a record or 
account, in such form as the Local Government m'^y 
prescribe, of anything done under such licence, and 
exhibit such record or account when called upon by 
an officer of Government to do so ; 

(d) empower any officer of Government to enter 
and inspect any premises in which arms, ammunition 
or military stores are manufactured or kept by any 
person holding a licence of the description referred 
to in Section 5 or Section 6 ; 

(e) direct that any such person shall exhibit the 
entire stock of arms, ammunition and military stores 
in his possession or under his control to any officer of 
Government so empowered ; and 

(y) require the person holding any licence or 
acting under any licence to produce the same, and to 
produce or account for the arms, ammunition or 
military stores by the same when called upon by an 
officer of Government so to do. 

Cancelling Md jg. ^uy licence may be cancelled 
euepeoeion of • , , ■ 

licence. . or suspended— 

(o) by the officer by whom the same was granted, 
or by any authority to which he may be subordinate, 

L Act 31 of 1660 was repealed by a 8 this Act 

31 


6 
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«T by any Magistrate of a district, or Commissioner of 
Police in a Presidency-town. within the local liibite 
of whose jurisdiction the holder of such licence may 
be, when, for reasons to be recorded in writing, such 
officer, authority, Magibtrate or Commissioner deems 
it necessary for the security o^the public peace to 
•cancel or suspend such licence ; or 

(6) by any Judge or Magistrate before whom the 
holder of such licence is convicted of an offence 
against this Act, or against the rules made under this 
Act; and 

the Local Government may at its discretion, by a 
notification in the local official Gazette, cancel or 
suspend all or any licences throughout the whole or 
any portion of the territories under its administration* 

Forbreachof 19 . Whoever commits any of the 

Sections 5,6 , 10, . , 

13 to 17. following offences (namely):— 

(а) manufactures, converts or sells, or keeps, 
offers of exposes for sale, any arms, ammunition or 
military stores in contravention of the provisions of 
Section 5 ; 

(б) fails to give notice as required by the same 
section; 

(c) imi>orts or exports any arms, ammunition or 
military stores in contravention of the provisions of 
Section 6 ; 

(d) transports any ‘arms, ammunition or military 
stores in contravention of a regulation or prohibition 
issubd uhder Section 10; 

(e) goes armed in contravention of the provisions 
. of Section t 
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(/) h^s in his possession or under his control any 
arms, ammunition or military stores in contravention 
of the provisions of Section 14 or Section 15- 

(. 9 ) intentionally makes any false entry in a 
record or account which, by a rule made under 
Section 17, clause (c),<he is required to keep ; 

(h) intentionally fails to exhibit anything which, 
by a rule made under Section 17, clause (e), he is 
required to exhibit; or * 

(t) fails to deposit arms, ammunition or military 
stores, as required by Section 14 or Section 16 ; 
shall be punished with imprisonment for a term which 

may extend to three years, or with hne, or with both. 

NOTES. 

Hidden armn- —See under Section 20. Knpan see 
under Sec. 5> Going armed see under Section 13. 

Gunpowder.—Th9 possession of gunpowder without 
a licence whether intended for the manufacture of 
fire-works or not, is an offence under Sec. 19^. 

Temporary possession. —The mere temporary posse¬ 
ssion, without a licence of arms for purposes other 
than their use as such, as for instance, where a 
servant is carrying bis master’s gun to a blacksmith - 
for repairs, or where a blacksmith has a gun left, with 
him for repairs, is an offence within the meaning 
of Section 19^. 

Search — recovery. —Recovery of arms by search not 
in the presence bf witnesses cannot be relied On*. 

1. OtMen Bmpresa t. Khaaim Saidb, 8 Mad. 202. 

Queen v. Suppi, 6 Mad. 150 duiinguiahed. 

. 2. Smprua v. Tota Bam, 16 AU. 276. 

8. 1 r. Emp., A L R. 1623 Uh 466. 
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•Cl. (c). Presumption .—Where a person ts found 
carrying arms apparently in contravention of the pro¬ 
visions of the Arms Act, it must be presumed, in the 
absence of proof to the contrary, that he is carrying 
such arms with the intention of using them, should an 
opportunity of using them arise**. 

See also notes under Section 19 clause (f). 

Intention—use by servant. —“Armed” includes carry- 
in|; an arm not capable of immediate use’. Intention 
and possibility of using are essential*. A servant used 
a gun for his own purposes in the absence of his master 
and the gun was confiscated, that the order of 

confiscation of the gun was wrong though the servant 
might be rightly convicted of an offence under 
Section 19*. 

&inctton.—Conviction unde^ Section 19 (f) is bad, 
if no express sanction is obtained.—No sanction is 
necessary for prosecution under Section 20*. 

Use Qf arms—where vo offence .—When communal 
riots were taking place in different quarters of the 
tows, the accused, the brother of a license-holder, 
tookout his brother’s gun and fired shots in the sir so 


1. Qu^ EmpreBS v. Bhta-e, 15 All. 27. 

Z. Emp. 'V« Mahomed Punja, 25 Cr. L. J. 448»77 I. C. 73ds 
A. L B. 1925 Sind. 177. 

3f jSefUiimittku J.mbeiain r. Emp., 48 M. L. J. d02B21 L.W. 644a 
871.0.916a (1925) M...W.N.217aA. I. R. 1925 Mad. 585(1). 
.. 4. .M'ia Vaira^ Servai 46 M. J. 401 a47 Mad. 438al9 L. W, 


«*807-34M.laf.97-(m4) M. W. N. 375 -81 L C. 
'85 Or 1*. J. Sre«A I. R. 1924 Mad. 66B. 



JNga Tha Hta V. Xmp., 2 Bar. L J. 203*35 
,571^A.t}B.l984BMtg.& 


.LJ. 308*7610.' 


% 
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that people mischievously inclined mUfht know tbdt it 
was not safe for them to do any mischief to the people 
living in the house. Held, that the possession of the 
gun was on behalf of the brother and the accused was 
not guilty under Section 19*. 

Extending time of renewal of licence. —An order 
extending the time for renewal of licence l^s the 
effect of keeping a licence previously granted prac¬ 
tically in force and a person cannot be convicted of 
an offence under Section 19 (f) for a breach of its 
provisions within the extended time^. 

PoHsession of arms.—Htndu Joint family. —Where 
proceedings under the Indian Arms Act, 1878, in respect 
of the \inlawful possession of arms are taken against 
a member of a joint Hindu family, not being the 
head of such joint family, and arms are found in a 
common room of the joint*famiIy house, it is incum* 
bent upon the prosecution to give good evidence that 
such arms are in the exclusive possession and control 
of the particular member of the joint family who is 
sought to be charged with their possession’. 

Where it was found that the two accused were 
found lying on a bed in the house of another and in 
the bedding a chhavi was found wrapped in a dlotb. 
Held, it was impossibie to say which of the two was 
actually in possession^. 

-k— - » - — - 

1. Bobu fiam v. Emp., 23 A. L. J. 356 L. R. <3 A. Cr. 121—87 L C. 

623-47 All. 606-A. I. B. 1925 All. 396. 

' 2. Ib re Kalimth Singh, 3 0. W. N. 394. 

8 . Q. B. T. Bangam Lai, 15 AO. 120. 

4 . IftrM/oM iSirvAv, AiV., 8 S I.0.447(l)«23 0r.L. J.95. (L). 
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‘Usefiy aon of licenoee-r-'Son of a licencee (the latter 
not being entitled to hand over gun to retainer) was 
convicted for possessiog father’s gun for shooting 
birds 

20. Whoever does any act mentioned in clause 

For secret bre- or (/^ of Section 19, in such 

8(^68 of Sections manncfr as to indicate an intention 

6,6,10,14and 15. ^ * i. i * 

that such act may not be known to 

any public servant as defined in the 

Indian Penal Code, or to any person 

employed upon a railway or to the 

servant of any public carrier, 

and whoever, on any search being made under 

For concealing Section 25, conceals or attempts to 
arms, etc. conceal any arms, ammunition or 

military stores, shall be punished with imprisonment 
for a term which may extend to seven years, or with 
fine, or with both- 


XLV of 1860. 


NOTES. 


Concealment,—Export or import of arms .—Where 
arms and ammunition are found in a bag hidden under 
a ckaddar worn by the accused, the offence falls also 
under Section 20 of the Arms Act and not merely 
unde^T Section 19^. 

^anefton—See udder Sec. 19 (f). 



% 

1.' Muhammad Fomv v. Emp,, 23 A. L> J. 1025sL. B. 6A. Cr. 
23»47. Afi. 267-A. I. B. 1026 AU, 175. 

Snp., 26 Cr. L. J. ^-69 !• iQ 2? (2)... 
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Section 20 applies only where export or import of 
arms is attempted^* 

Each case of concealment of arms must be decided 

$ 

on its own facts^. Instruments of attack and defence, 
as are not used for domestic purposes are arms’- 

21. Whoever, in violation of a condition subject 

to which a licence has been'granted, does or omits 
For broach to do any act shall, when the (Coing or 

of licence. omitting to do such act is not punish¬ 

able under Section 19 or Section 20, be punished with 
imprisonment for a term which may extend to six 
months, or with fine which may extend to five 
hundred rupees, or with both- 

22. Whoever knowingly purchases any arms. 
For knowingly ammunition or military stores from 

etc., from un- person not licensed or authorized 

licenBwl person, under the proviso to Section 5 ‘to 

set] the same ; or 

delivers any arms, ammunition or military stores 
^ j. . into the possession of any person 
arms, etc., to^ without previously ascertaining that 
SSriBwito person is legally authorized to 

poesoBS ^em. pos.sess the same, 

shall be punished with imprisonment for a* term 
which may extend to six months, or with fine which 
may extend to five hundred rupees, or with both- 


For knowingly 
purchasing arms, 
etc., from un¬ 
licensed person. 


1. Channan y.*Crown, 6 Lah. 151—86 I. C. 231*26 Cr. I* J. 
733^7 Lah. L. J. 329=A. I. B. 1925 Lah. 395 (2). 

2. Shef Ali ▼. 23 Cr. L. J. 609 *68 I. C. 833*A.I. iC 

1823 Lah. 79. 

3. Mongol Bingh v. Bmp^ 2 Lah. 291*23 Cr. L. J. 63*12 P.L.B. 
1922*641.0-M7« A. L B. 1922 Lab. 138 (^. 
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£8. Any person violating any rule made under 
this Act, and for the violation of which no penalty 
Fenalfy for is provided by this Act, shall be 

bte^ (rf rule. punished with imprisonment for a term 
which may extend to one month, or with fine which 
may extend to two hundred rupees, or with both. 

24. When any person is convicted of an offence, 
punishable under this Act, committed by him in 
Power to respect of any arms, ammunition or 

cooflecate. military stores, it shall be in the 

discretion of the convicting Court or Magistrate fur> 
ther to direct that the whole or any portion of such 
arms, ammunition or military stores, and any vessel, 
cart or baggage-animal used to convey the same, and 
any box, package or bale in which the same may have 
been concealed, together with the other contents of 
such box, package or bale, shall be confiscated* 

NOTES. 

Possession.—See under Section 19. 


Vll. Hiscelluneous. 

26. Whenever any Magistrate has reason to 
Search a&d believe that any person residing within 


edzuce by 
MagilMtfl. 


the local limits of his jurisdiction has 
in his possession any arms, ammuni¬ 
tion or military stores for any unlawful purpose. 

Or that such person cdnnot be left in'the possession 
of a^y such atiae» ammunition or military stores 
without danger to the public peace, 

such Mai^strate, having first recorded the grounds 
of his bellefi .aay^'oaase a deaxck to bd made of the 
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house or premises occupied by such person or in 
which such Magistrate has reason to believe such 
arms, ammunition or military stores are or is to be 
found, and may seize and detain the same, although 
covered by a licence, in safe custody for such time as 
he thinks necessary. 

I 

The search in such case shall be conducted by, or 
in the presence of a Magistrate, or by, or in the 
presence of some officer specially empowered in this 
behalf by name or in virtue of his office by the Local 
Government. 

NOTES. 

An unlicensed pistol wa.s found in a shop. The 
master being absent, the servant in possession of the 
pistol was convicted for the offence. Held, the master 
was not liable to be convicted’. 

Ponsc^Hion —See under Sec. 19. 

26. The Local Government may at any time order 

or cause to be seized any arms, ammU' 
nition or military stores in the pos«es> 
sion of any person, notwithstanding 
that such person is licensed to possess 

the same, and may detain the same for such timp as 
it thinks necessary for the public safety. 

27. The Governor General in Council may from 

% 

_ time to time, by notification published 

Power to exempt . ^ 

in'the Gazette of India,— 

(q) exempt any person by name or in virtue of 

\ 

1. Othalt^ V. Emperor, 20AL. J. 855aL. B- 3A. 171 (0.)b 
9 a A A. L. B. (A) 2?«23 Cr. L. J. 729 ^691. a4B7-A. I. B. 
1923AU..39. 


Sazure and 
detention by 
Local 

Government. 
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his office, or any class of persons, or exclude any 
description of arnis or ammunition, or withdraw any 
part'of British India, from the operation of any prohi> 
bition or direction contained in this Act: and 

(6) cancel any such notification, and again subject 
the persons or things or the part of British India 
comprised therein to the operation of such prohibition 
or direction. 

28. Every person aware of the commission of any 

Information to be punishable under this Act 

^en retarding shall, in the absence of reasonable 

excuse, the burden of proving which 
shall lie upon such person, give information of the 
same to the nearest Police-officer or Magistrate, and 
every person employed upon any railway or by 
any public carrier shall, in.tfae absence of reasonable 
excuse, the burden of proving which shall lie upon 
such person, give information to the nearest Police- 
officer regarding any box. package or bale in transit 
which he may have reason to suspect contains arms, 
ammunition or military stores in respect of which an 
offence against this Act has been or is being 
committed, 

29. Where an offence punishable under Section 19, 

clause Cf). has been committed within 

three months from the date on which 

pn>f^iDgf ^ Uiis Act comes into force in any 
under Section 10, . ,. ^ , .. , 

(/). province, district or place to which 

' '• Section 32, clause 2, of Act XXXt of 

1860 ^ applies«t snch date, or where such an offence 

■ ■« > .- 

1. Act 31 dl 1860 vM repealed bye.8 of this Act, 
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has been committed in any part of British India not 
being such a district, province or place, no proceedings 
shall be instituted against any person in respept of 
such offence without the previous sanction of the 
Magistrate of the District or, in a Presidency-town, of 
the Commissioner of*Police> 

80. Where a search is to be made under the Code 

of Criminal Procedure or the Presi* 
SToloffei,™ denoy Magistrates Act, 1877> in the 

against Beption course of any proceedings instituted 
19, clause (^i, , ^ , _ . l u, 

bow cooduetod. m respect of an offence pumshable 

under Section 19, clause (f), such 
search shall, notwithstanding anything contained in 
the said Code or Act, be made in the presence of 
some officer specially appointed by name or in virtue 
of his office by the Local Government in this behalf, 
and nut otherwise. 

81. Nothing in this Act shall be deemed to prevent 

any person from being prosecuted 

lamnStbanSd!®^ ^ny other law for any act or 

omission which constitutes an offence 
against this Act or the rules made under it, or from 
being liable under such other law to any higher 
punishment or penalty than that provided by this 
Act: Provided that no person shall be punished 
twice for the same offence. 

32. The Local Government may from time to 
Power to ta4eeen- time, by notification in the local official 
BUS of fire-arms. Qasette, direct a census to betaken 

1. For the reference to Act 10 of 1872 and the Presidency Maps* 
(rates 1877 (4 of 1877), read now Act 5 oM898. 
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of all fire*arins in any local area, and empower any 
person by name or in virtue of his olfioe to take such 
census. 


On the issue of any such notification, all persons 
possessing any such arms in such area shall furnish 
to the person so empowered such information as he 
may require in reference thereto, and shall produce 
such arms to him if he so requires. 

Any person refusing or neglecting to produce any 
such arms when so required shall be punished with 
imprisonment for a term which may extend to one 
month, or with fine which may extend to two hundred 
rupees, or with both. 


88 . No proceeding other than a suit shall be 
Notice and commenced against any person for 


limitation of 
prooeedinge. 


anything done in pursuance of this 
Act, without having given him at least 
one month’s previous notice in writing of the intended 
proceeding and of the cause thereof nor after the 
expiration of three months from the accrual of such 
eause. 
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The Second Schedule,) 


THE FIRST SCHEDULE. 

Enactments repealed. 


(See Section S.) 

♦ 

Number and 
year. 

Title. 

Extent of repeal* 

♦ 

XVill of 1811 

1 

An Act for (*on«oIidatinK and i 
amcndm^ the enactments ron- 
i oernini; the exportation oi Mill* 
tary fStorea. 

Ro much as has 
not been repeaU 
ed. 

XXX of 1834 

An Act to provide for the levy 
of duties of Customs in the 
Arracaii, Pivii^ Martaban and 
Tenaaserim rroTijicee. i 

In the preamblct 
the words ^^and 
that the expor* 
tation of muiu« 
tions of war 
from any of 
these Prorinces 
into foreign 6ta* 
tes should be 
prohibited." 

Section U'. 

1 

1 

1 

1 

Cfomuch as has 
not been repeal* 
ed, 

1 

XXXI of 1860 

1 

An Act relating to the manu* 
factorc, importation and sale of 
Arms and Aramunititm and 
for regulating the right to keep 
and uae the same, and to give i 
power of disarming in certain 
cases. 

1 i 

1 

1 


1. Th« mt d Aet 30 «f tSM wnf repoUad b; s. 5 of tba Upper 
BoTOie Act, 1986 (20 of 1886). 


■ t I 
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The First Schedul4>^{Contd.) ^ 


Itumber and 
year. 



Extent of repeal. 


VI of 186C 


An Act to continue Act No 'Pbe whole. 
XXXI of 1860 {rdating to the 
znaiiufacture, impoitation and 
aale of Arms and Ammimition. 
and for rei^ulatmg the right to 
keep and use the same, and to 
give power of disaiming m cc*** 
tain cases) and for other pur* 
poses. 


in of 1872 


9 « 


The ^anthai Parganaa Settle* 
ment Regulation. 







4 


So much of the 
schedule as 
1 elates to Act 
XXXI ot 18C0 
nnci Act VI of 
1868. 


XV of 1874 


An Act for declaring the local 
extent of certain enactments 
and for other purposes. 


* « « 

So much of the 
fiiBt schedule as 
relates to Act 
XVIII of 1811. 


THE SECOND SCHEDULE. 

ABM8» ETO., LIABLE TO DUTY. 

[Jiep. 6y the Hepeaiing and Amending Act, 1891 (XIJ 

of 1891).] 

------ 

2. The enfry rektioff to fieguktion IX (A 1874 was repeeled by 
e. 3 «ad Bob. Jil o< the BepoaliDg ejwi Amending Act, 1930 
<S of 19301.' 
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Aet No. VIU of 1914^ 

An Aet to oonsoltdate and amend the law relating to 

Motor Vehicles in British India. 

(^Received the askent of the Oovernor General on the BSth 

February, 1914.) 

'Whereas it is expedient to consolidate and amend 
the la\/ relating to motor vehicles in British India ; 
It'is hereby enacted as follows :— 


I. Preliminary. 


Short title, 
extent and 
eommeiioement 


1. (i) This Act may be called the 
Indian Motor Vehicles Act. 1914. 

(g) This Act, except Part III thereof, extends to 
the whole of British India, including British 
Baluchistan, the Sonthal Parganas and the Parganas 
of Spiti* Part III extends in the first instance only 
to the Provinces of Madras, Bombay, Bengal, the 
United Provinces of Agra and Oudh, the Punjab, 
Burma, Bihar and Orissa, the North-West Frontier 
Province and Delhi. The Local Government of any 
other Province may, by notification in the local 

1. For Statement of Obiecta and Jlcasons, see Gazette of In«ha, 
* 1913, PL V, p. 188 ; for Report of Select Committoc, see ibid, 
1914, PL V. p. 59 ; and for Proceedings in Council, see ibid, 
1913, Pt. VJ. p. 560, and ibid, 1914, Pt. Vt, pp 64, 335 and 
496. 

The Aet has been (tachuredin force io the Aegul District by s. 6 
^ Aogul Laws Regulation, 1913 (3 of 1913), see B. A 0. 
Quetta 1918, Pt. H. p. 14A 

-The Aot^iiib^a applied to part of the Hantpar State snbleot to 
raodlfieatlena MS Notifioatkm Na 94-L, dated 25Qt' Fidamary 
1991, of Indhmd24,‘PL L 179. 
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ofBcial Gazette, extend^ Part III to the whole or 'anjr 
part of such provioce. 

(d) It shall come into force on such date’ ae the 
Governor General in Council, by notification in the 
Gazette of India, may direct. 

2. '‘Motor vehicle'* includes a vehicle, carriage or 
^ . other means of conveyance propelled, 

or which may be propelled, on a road 
by electrical or mechanical power either entirely or 
partially: 

“prescribed" means prescribed by rules under this 
Act : 

"public place" means a road, street, way or other 
place, whether a thoroughfare or not, to which the 
public are granted access or over which they have a 
right to pass> 


//. Provi8ion9 of General Application. 


Probibition of 
driving motor 
▼ehielce by 
persons under 18. 


8 . (/) No person under the age of 
eighteen years shall drive a motor 
vehicle in any public place* 


1. For extension of Pt. Ill of this Act to— 

Central Provinces, tee C. P. Gazette, 1915, Pt. I, p. 496. 
foitisb Baluchistan, sec Gazette of India, 1618, Pt. li,p. 680. 
Ooorg, see Gooni; Loiml Buies and Orders, Pt. II, p. 114. 

Eamrup, Khasi and Jaintia Hills Districts in Assam, see Assam 
Lo^ Buies ai\d Orders Vob I, Pt 11, p. 531. 

Sonthal PArganas, see B. & O. Gazette, 1926, Pt. II, p. 1220. 

2. The Ist April 1915, eee General Statutcary Buiea and Orders, 
Vol. IV, p. 49a 

. The Act has been extended to the Pargana of Ma^uz, subject 
to oartaia nodifloationa, tec Ne^Scation Sa 1706>B., dated 
8Sid October 1906, OaMMeot India, 1626, PL U-A, p. 377. 

32 
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i^) No owner or person in charge of a motor 
vehicle shall allow any person under the age of 
eighUen years to drive the same in any public place ; 
and in the event of a contravention of sub-section 
(i), the Court may presume that the motor vehicle 
was driven with the consent of t^e owner or person 
in charge. 


Duty to stop 4 . The person in charge of a motor 

fOP ^ 

reeulating traffic vehicle shall cause the vehicle to stop 

and to remain stationary so long as 
may reasonably be necessary— 

(u) when required to do so by any police>ofdcer for 
the purpose of regulating traffic or of ascertaining 
his name and address with a view to prosecuting such 
person under this Act or for any purpose connected 
with the enforcement of the provisions of this Act or 
the rules thereunder, or 

(6) when required to do so* by any person having 
charge of any animal if such person apprehends that 
the animal is, or will be alarmed by the motor 
vehicle, or 

(c) when he knows or has reason to believe that an 
accident has occurred to any person or to any animal 
oi Vehicle in charge of a person owing to the 
presence of the motor vehicle and he shall also, 
if so required, give his name and address and the 
name and address of the owner of sikch motor vehicle. 

NOTES. 


Stopping bv TbUee.-^A Police Officer who ie not 
enipga'd M^e|pila^ng traffic has got the power, under 
SeetiOBd,-p«^^4)pf the Motor Vehioies Act, to stop 
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the driv*er of a Motor-Bus on the ground that the'bus 
is over-loaded and that he wishes to inspect it and 
check the license^. 

5- Whoever drives a motor vehicle in a public 

place recklessly or negligently, or 
Reckless driviiiK. ^ ^peed or in a manner which is 

dangerous to the public, having regard to all the cir¬ 
cumstances of the case, including the nature, condition 
and use of the place and the amount of traffic which 
actually is at the time, or which might reasonably 
be expected to be, in the place, shall, on conviction, 
be punishable with fine which may extend to five 
hundred rupees. 

NOTES. 

Bml driving .—In case of a driver of many years’ 
standing having no pre.vious conviction and holding 
certificates for good driving, the license should not be 
cancelled for his first offence of bad driving^.. 

Accused, seeing another car approaching in addi¬ 
tion to the one passing in his direction and trying to 
force his way on, is liable to be convicted under this 
Section*. 

Driving on wrong side .—This section does not cover 
a case of a person driving on the wrong side of the 
road*. 


1. In re. Ramanujan JHaidu, 30 L. W. 468«1929 M. W. N. 506* 
57 M. L. J. 4^. 

2. Charan Singh v. Btnpcror, 23 A. L. J. 700=L. R. 6A. €hr. 
150«'26 Cr. L J. 1254=881. C. 998» A. I. R. 1925 Ah. 79a 



4. Yar Makamnitd v^ihnptror, 26 Cr. L. J. K3-84 L C.253«l( 
e.L.B.147. ^ 
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X>riving recX;/es5{2^.^Aoou8ad drove & bab'y-car at 
25 miles per hour passing two cars running at 20 miles; 
thera were two motor cars going along the road to the 
norch at about 20 miles per hour while another car 
was proceeding from north to south. The accused 
passed the two cars going towards the north- The road 
at the place was about 40 to 50 ft- wide and there was 
ample room for four cars to pass abreast and there 
was no traffic of any kind at the time except the four 
cars in question. Held, on the facts that even if the 
accused had gone slightly to the right over the middle 
of the road* he could not be assumed to have driven 
his oar recklessly or negligently^ 

Driving in intoxicated elate .—The accused drove his 
car while in an intoxicated state and as a result of 
rash driving- a collision occurred. His offence came 
under Section 5 of the Motor Vehicles Act and also 
under R- 27-A of the Bombay Motor Vehicles Rules^. 

It is of-utmost public importance that persons who 
are under the influence of drink should never be in 
charge of motor vehicles'*. 

HI. Licensing and Control. 

6 . No person shall drive a motor vehicle in a 
Liflensiogof public place unless he is licensed in 

drivers. the prescribed manner, and no owner 

" ' I I . ■ ■ » f. I. ^ ■ 

Oanguli ?• Emperor^ 115 i« C* 900^30 Or. L* J* 699.*A» 1. B. 

1^. Bang U <1). 

2- Smp«nAy. B u b — Den/t, 30 Bom. L. B. 636^1121.0. 101*20' 

Cr. L. 7. Oai-A 1- R. 1928 Bom. 231. 
d. ColMt v.jMlxrer; 1989 M. W. N. 895- 
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•or person in charge of a motor vehicle shall allow 
any person who is not so licensed, to drive it: 

Provided that, subject to rules made by the Local 
■Government in this behalf, this section shall not 
apply to a person receiving instruction in driving a 
motor vehicle. 

NOTES. 


Driving with expired licenee. —Where a Motor Bus 
•owner allowed his driver to drive his omnibus without 
a license and when charged under Section 6 of the 
Motor Vehicles Act. pleaded that the expiry of the 
license was without his knowledge* Held, that he was 
guilty of an offence under Section 6 as the owner is 
bound to see himself that the driver is licensed^. 

7. The holder of a licence shall not 


Transfer of 
licence. 


Production of 
licence. 


allow it to bo used by any other 

A 

person. 

8 . The driver of a motor vehicle 
shall produce his licence upon demand 
by any Police-Officer. 


NOTES. 

Omission to carry licence — non~productioii. —The 
driving of a motor car by a properly licensed driver 
who omits to carry the licence with him is not an 
offence. It is only the non-production of the licence 
on demand by a police-officer that constitutes the 
offence under the Section’. No person is a driver 

SL ■■ - 

1. Croton I^OBooulor v. KAadv Mokidem, 26 L. W. &Q8eb( 19B7) 
M. W. N. 852^105 I 0. 674 tl)=28 Cr. L. J. 962 (1)= 
A. I. R. 1927 Mad, 1080-53 M. L. J. 757 (1). 

2. DhMia jSunbi v. £!mporor, 65 I. C 425-23 Cr. L..T.73— 
A. 1. R. (19221 Nag. 71. 
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R^stration of 
motor vehicke. 


witHin the meaning of Section 8 unless he is'actually 
driving^. 

9. Every licence to drive, a motor 

validity^ vehicle shall be valid in such area as 

Boenceto drive. . j i.u 

may be specified therein : 

Provided that no licence shall specify any area 
outside the province in which it is granted, unless it 
is issued • • in accordance with such conditions 
and restrictions as the Governor General in Council 
may impose. 

10. (i) The owner of every motor 
vehicle shall cause it to be regi.stered 
in the prescribed manner. 

(S) Such registration shall be valid in such area 
as may be specified in the certificate of registration : 

Provided that no certificate of registration shall be 
,Talid outside the province in which it is granted 
fUnless it is issued in accordance with such conditions 
and restrictions as the Governor General in Council 
^may impose. 

11. (J) The Local Government, subject to the 

condition of previous publication, shall 
make rules* for the purpose of carrying 
into effect the provisions of this Act 
and of regulating, in the whole or any part of the 
territories under its administration, the use of motor 


Pmrw Local 
Oovemment to 
make rules. 


1. J&Bjwror V. Sifafam,r^A, 754=8 L.-B. 69 (Cr.)-=101 1.0. 
668- 7A. I.C. B. 443- 25-A. L. J. 574=-28 Cr. L. J. 492- 
A. I. B. 1927 AH. 476. 

2. The wor^ "by such authority and” were repealed by b. 3 
and SoK <ft the Second Bepealing and Amending Act, 1914 
OToflUl). * 
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vehicles* or any class of motor vehicles in pAblic 
places. 

(S) In particular, and without prejudice to the 
generality of the foregoing powers, the Local Govern¬ 
ment may make rules for all or any of the following 
purposes, namely * 

(«) providing for the registration of motor 
vehicles, and the conditions subject to which such 
vehicles may be registered, the fees payable in respect 
of and incidental to registration, the issue of certi¬ 
ficates of registration, the notification of any 
changes of ownership, and (subject to the provisions 
of section 10), the area in which [and the duration for 
which] certificates of registration shall be valid ; 

(h) providing for^ facilitating the identification 
of motor vehicles by the assignment of distinguishing 
numbers to such vehicles and the displaying of 
number and name plates thereon, or in any other 
manner : 

(c) regulating the construction and equipment 
of motor vehicles, including the provision and use of 
lights, bells, horns, brakes, speed indicators or other 
appliances; * 

(<f) prescribing the authority by which, and the 
conditions subject to which, drivers of motor vehicles 
or any class of each drivers may be licensed, the fees 
payable in respect of such licences, and (subject to the 
provisions of Section 9), the area within which* and 
the duration for which, licences shall be valid ; 

I 

t 

[(dd) prescribing the .authority by which, and 
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the oonditions and limitations subject to* which, 
licences may be suspended or cancelled ;J* 

.(c) prescribing the conditions subject to whiohi 
and the fees (if any) on payment of which, motor 
vehicles may be let or plied for hire in public places, 
generally or in any particular public place ; 

(/) prescribing the precautions to be observed 
when motor vehicles are standing in any public 
place ; 

ig) limiting the speed at which motor vehicles 
may be driven generally or in any particular public 
place : 

(A) prohibiting or regulating the driving of 
motor vehicles in public places, where their use 
may, in the opinion of the Local Oovernment, be 
attended with danger or inconvenience to the public ; 
And 

I 0*) providing generally for the prevention of 
danger, injury or annoyance to the public or any 
person, or of danger or injury to property, or of 
obstruction to traffic. 

{$) All rules made under this section shall be 
published in the local official Gazette ; and on such 
publiaation, shall have effects as if enacted in this 
Act. 

. NOTES. 

Sedion 11 Calcutta, Rules. Part, IX. Rule a. — 
I)riving ^ sscessive speed.^A driver of a Hiotor- 

4 

-- 

}. This elaoM fn bwerted by s. 2 of the Indian Motor Vebiolfls 
1 • (ABei4ai(^t)4M,lKaO(2?ofl92pi. 
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Lorry difove the lorry at excessive speed. The owner 
who had prohibited such driving was not present. It 
was held that the owner was not liable for the act of 
the driver ^ 


The person responsible for having a board fixed 
upon the vehicle is* the owner and not the person, 
-who from time to time may have the use of the car*. 


PoeUng of notices. 


12. The prescribed authority shall give, in the 

prescribed manner, public notice of 
any rule, made by the Local Govern- 
ment under Section 11, prohibiting or regulating the 
driving of motor vehicles in any public place ; or 
limiting the speed of motor vehicles in any such 
place : and for the purpose of giving effect to any 
such rule, shall display conspicuous notice at or near 
the place to which the rule refers. 


13. The Local Government may, by notification 


Power to TxicrI 
GoTernment to 
exclude areas or 
motor vehicles 
from this Part. 


in the local official Gazette, exclude 
any area specified in such notification 
from the operation of this Part; and 
may, by a like notification, exempt 


either generally or for a specified period any motor 
vehicle or class of motor vehicles from the operation 


of all or any of the provisions of this Part. 


1. Var<^ Latl t. Emperor, 51 Cal. CM8»28 C. W. N.fi5t-82 L a 
837-25 Cr. L. J. 1209-A. I. R. 1921 CaL 985. 

2. Aklu V. Emperor, 7 Tt.U L.T. 512-97 X.C. 48-27 Ct. L. J. 
I072-A. L R. 1926 P. 446. 
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1V. Motor Velndet temporarily leaving 'or 

viaiUng British India- 

14 . (1) The Governor General in Council may 

make rules* for all or any of the follow* 
purposes, namely 

Council to make (/) for the grant and authentication 
rul©8« 

of any traveliing pas6ds> certificatefi or 
authorities for the use of persons temporarily taking 
their motor vehicles out of British India, or to drivers 
of such vehicles when proceeding out of British. 
India for the purpose of driving such vehicles, and 

(») prescribing the conditions subject to which 
motor vehicles brought temporarily into British 
India by persons intending to make a temporary 
stay there may be possessed, used and driven. 

(2) All rules made unden this section shall be 
^■published in the Gazette of India; and, on such 
^publication, shall have effect as if enacted in this Act. 

15« Nothing in this Act or in any rule made 
fiswng. [ by the Local Government under^ 

section 11 relating to— 

(а) the registration of motor vehicles, 

(б) requirements as to construction, identifica' 
tion <fr equipment of such vehicles, or 

(c) the licensing or qualifications of drivers of 
such vehicles, 

1. For rules made under a 14, General Statutory, Bales and. 
Oi^' Td. IV. p^ 490.5C8. 

2. These iroAs and figures were substituted for the word “there* 
under*' by s> 2 and Bch. of die Amending Act, 1916 (12 
of 1914 ^..' 


4 
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shall apply in the case of any motor vehicle such as 

is referred to in clause (it) of sub^section (1) of 

Section 14. or of any person possessing* using or 

♦ 

driving the same* provided that the requirements of 
any rule made under the said clause and applicable 
to such vehicle or person are complied with. 

V. Mincelldnenvs. 

16. Whoever contravenes any of the provisions.of 
this Act or of any rule made thereunder shall, if no 

PenaUics other penalty it. elsewhere provided in 

this Act for such contravention, bo 
punishable with hne which may extend to one 
hundred rupees, and, in the event of such person 
having been previously convicted of an offence under 
this Act or any rule made thereunder, with fine 
which may extend to two hundred rupees. 

NOTES. 

Burma Rule 26 (5 ):—Dnviiiij uifliout proper illu¬ 
mination .—The owner of a Motor Car is not crimi¬ 
nally liable for negligence of the driver in driving 
the car without properly illuminating it if the owner 
had made provisions for such illumination*. 

Private car used by « third party paying price of 
pelrol~if hiring .—The mere payment to the owner of a 
Motor Vehicle of the cost of petrol used, is not pay¬ 
ment for the use of the vehicle. The transaction 
does not ^amount to one of hiring.’ 

1. Mihomed Surty V. Smperor. l R, 600^2 Bur. ht J. 201*25 
Or. L. J. 196-701. C. 364-A. 1. R. 1924 Rang. 63. 

2. In te. Kadir Mohidfm Sahib, A. I. R. 1935 Mad. 577—66 
M. L. J. 481. 
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17. No Court inferior to that of a Presidency 

■CoKDlxaoee of Magistrate or a Magistrate of the 
offences. Second Class shall try any offence 

a 

punishable under this Act or any Rule made there¬ 
under. 

18. (7) A Local Government may, in its discretion,-* 

aod cancel or suspend any licence 

suspension^ granted under this Act, end 

lieeocesoddis- , 

.qusIifiesUon for (<0 declare any person disqualmed 

obtaining licence, obtaining a licence under this Act 
either permanently or for such period as it thinks fit. 

{(,1’A) The prescribed authority may. subject to 
such conditions and limitations as may be prescribed, 
cancel or suspend any licence granted under this Act.]* 
(.0) Any Court by which any person is convicted 
of an offence against the provisions of this Act or 
,an; Rule made thereunder or of any offence in con- 
*nection with the driving of a motor vehicle shall, if 
such person holds a licence under the Act, cause 
particulars of the conviction to be endorsed thereon 
and may, in respect of such person and of his licence, 
if any, exercise the like powers as are conferred by 
sub-section (i) on the Local Government. 

Poovided that no order made by a Court under 
this sub'Seetion shall affect any person on licence for 
a period exceeding one year from the date of such 
conviction. 

(d) Any Conrt before which the holder of a 

licence under this Act is accused of any offence men- 

0 

I ‘ - -. . ■ - ■ 

TUt ssb-se^on vss losertetl by s. 3 of the Indian Motor 
, Vebic^ ^Aabodmeot) Act, 1920 (27 of 1890). 


CH. IY ] THB INDIAN MOTOR VBHICLSS ACT 


sec¬ 


tioned itf sub*8eckioD may suspend such licence 
until the termination of the proceedings before it. 

(4) A copy of every order of cancellation, suspen- 
sion or disqualification made under this section in 
respect of a licence or the holder of a licence shall 
be endorsed on the* licence, and a copy of every 
endorsement, in accordance with the provisions of 
this section, shall be sent to the authority by which 
such licence has been granted. * 

(6) Every holder of a licence shall, when called 
upon to do so. produce his licence before any 
authority acting under this section. 

id) A person whose licence has been cancelled 
or suspended in accordance with the provisions of 
this section, shall, during the period for which such 
order of cancellation ha^ effect, or during the period 
of suspension, as the case may be, be disqualified for 
obtaining a licence. 

(7) No person whose licence has been endorsed 
or who has been disqualified for obtaining a licence 
shall apply for, or obtain a licence without giving 
particulars of such endorsement or disqualification. 

NOTES. 

Fine—cancelment of licence .—In case of dangerous 
driving, fine imposed should be proportionate to the 
means of a professional driver ; the best course for a 
Magistrate is to exercise powers under Section 18(2).^ 

Non-pr.oduction of licence —sentence— appeal. —Non- 
production of licence when demanded by police is a 


1. Bmperor v. BoMppe Baehapp 

380--A. L A. 1985 Bom. 5S& 


27 R L. B. 1066-00 L a 
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trivial and technical offence. The order of suspension 
under Section 18(2) along with the fine is appealable. 
There is no prohibition against the driving of a oar by 
a properly licensed person who has not got his licence 
with him^. 

19. Repealed by the Repealing Act, (IJ of 1927). 


SCHEDULE. 

[Repealed by the Repeuliny Art, 1927 (.12 of 1927).\ 

CHAPTER V. 

THE WHIPPING ACT. (Act No. IV of 1909.) 


An Act to consolidate and amend the law relating to the 

punishment of whipping. 

{Received the a.%$e.nt of the Governor General on the 

22 nd March 1909.) 


Whereas it is expedient to consolidate and amend 
the law relating to the punishment of whipping ; It is 
/hereby enacted as follows :— 

Short title 1 . ( 7 ) This Act may be called the 

an exten Whipping Act, 1909 ; and 

($) It extends to the whole of British India, 
tncloeive of British Baluchistan and the Santhal 
Parganas. 


Whippiog 
addca to 


pnniehinents 
described in 


ActALVof 

I860. 


2. In addition to the punishments 
describe^ in Section 5^ of the Indian 
Penal Code, offenders are also liable to 
th« punishment of whipping. 


1.. DhMia Ktod>i t. Umperar, 23 Or. L. J. 78*66 L C. 426* 
A. L 11^1922 Nsg. 7L 
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Ofi^ces • 
punishable 
'With whipping 
in lieu of other 
punishment 


3< Whoever commits any of •the 
following offences, namely 




(а) theft, as defined in Section 378 of the Indian 
Penal Code other than theft by a clerk or servant 
of property in possession of his master; 

(б) theft in a building, tent or vessel, as defined in 

Section 380 of the said Code ; , 

(rO theft after preparation for causing death or 
hurt, as de.fined in Section 382 of the said Code ; 

0/) lurking house-trespass or house-breaking, as 
defined in Sections 443 and 445 of the said Code, in 
order to the committing of any offence punishable 
with whipping under this section ; 

(e) lurking house-trespass by night, or house-break¬ 
ing by night, as define*d in Sections 444 and 446 of 
the said Code, in order to the committing of any 
offence punishable with whipping under this section, 
may be punished with whipping in lieu of any 
punishment to which he may for such offence be liable 
under the said Code. 


NOTES. 

Whipping in nddiiion to other puniahment .—lender 
this section imprisonment or fine cannot be added 
towhipping*. 

Outraging wQin-m'a m'jdextS -—The offence of out¬ 
raging a woman’s modesty not being punishable with 


L S. B. Varata BajHlu r. Emptror, 20 L. W. 881-25 Cr. L. J. 
1165-82 I. C. 4U-A. L £. 1925 Mscl. 183. , 
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whipping, houBC'breaking in order to commit that 
offence cannot be so p^niahed^ 


OfiboocB puniah- 
sble with 
vhippiDg in lieu 
ctf or in addition 
toothei puniah- 
meot 


4. Whoever— 

(a) abets, commits or attempts to 
commit, rape, as defined in Section 
375 of the Indian Penal Code ; 


(b) compels, or induces any person by fear of 
bodily injury, to submit to an unnatural offence as 
defined in Section 37? of the said Code ; 

(c) voluntarily causes ’hurt in committing or 
attempting to commit robbery, as defined in Section 
390 of the said Code ; 

(d) commits dacoity as defined in Section 391 of 
the said Code : 

may be punished with whipping in lieu of or in 
addition to any other punishment to which he may, 
for such offence, abetment or attempt, be liable under 
the said Code. 

4 ♦ 


NOTES. 


Under Section 4 of the Whipping Act, a sentence of 
whipping may be imposed where in the commission of 
a robbery* hurt is caused. It should be inflicted in 
oasee’where there is a certain amount of aggravation 
in ths oommiseion of the primary offence^. 


i: Darbari Lott ▼. ^nperor, L. R. 5*A (Cr.) 0. 146«23- 

" A. Xfr 9M-8e Or. L. J. 1292-A. L B. 1926 AIL 581. 

S.' Badri PtrOMd r, Oaptror, 44-A, 538-20 A. L. J. 388-4 V. P. 
L. B. qUI.) B7-WI. G 418-23 Or. L. J. 274^ L B. 1992. 

la 



THB WHIPPING' ACT ’ 613 

6. A.ny juvenile offender who abets, 
commits or attempts to commit*— 

(a) any offence punishable under 
the Indian Penal Code, except offences 
specified in Chapter VI and in Sections 
153-A and 505 of that ,Code and offences punishable 
with death, or 

(b) any offence punishable under any other law 
with imprisonment, which the Governor General in 
Council may, by notificatipn in the Gazette of India, 
specify in this behalf. 

may be punished with whipping in lieu of any 
other punishment to which he may for such offence, 
abetment or attempt be liable. 

Explanation .—In this section the expression 
“juvenile offender” means an offender whom the 
Court, after making such enquiry (if any) as may be 
deemed necessary, shall find to be under sixteen years 
of age, the finding of the Court in all cases being 
final and conclusive. 

'. NOTBB. 

% 

Whipping and fine rf/ei/uI.'^'O^hder this section no 
other sentence can be passed when a sentence of 
whipping has been passed, as whipping* is considered 
to be a substitute for some other sentence^^ 

Difference between adult and jubenile offender.—On 
reading Sections 4 and 5 of the* Whipping Act, it is 
clear that* in the case of an adult a sentence of 


1. Kuhtn3in§kf.Smpm>r, 21A.L.I. 91A~'4e-A. 174-L. R. 
5>A, M (Or.)»A. L B. 1924 AU.46^. 
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Juvenile 
OfTenders when 
punishable with 
whipping. 
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wfiipping may be imposed in addition to any other 
punishment, but in the case of juvenile offenders no 
other punishment can be combined with whipping: 
a sentence of whipping can be imposed in lieu of and 
not in addition to any other punishment^. 


6. Whenever any Local Government has, by noti-* 

fication in the official Gazette, declared 
Special provisioD the provisions of this section to be in 

frontier district or any 
frontiermstrict*. wild tract of,country within the juris¬ 
diction of such Local Government, any 
person who in such district or tract of country after 
such notification as aforesaid commits any offence 
punishable under the Indian Penal Code with imprison¬ 
ment for three years or upwards, may be punished 
with whipping in lieu of apy other punishment to 
which he may be liable under the said Code. 


7. To Section 392, sub-section (2), of the Code of 

AmeDdmimtof Criminal Procedure. 1898, the words 

Section 302, Act “and in the case of a person under 
V 1896 ^ 

* sixteen years of age, it shall not 

exceed fifteen stripes* shall be added. 


8. The enactments mentioned in the Schedule are 
heMby repealed to the extent specified in the fourth 
column thereof. 


1. iMfkkur T. Smperor. 57 All. 395*>153,1.0. 5S2-36 Cr. L. J. 
368*A. I. a 1934 AIL 976. 
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THE SCHEDULE. 

(See Section 8.) 

Enactments repealed 



Year. 

No. jSuhjeot or 6hori title. 

Extent of repeal. 


' koiB of tbe Governor 
Ococml in Conncil. 

• 

1864 

1 

' VI The Whipping Act, 

1864. 

So much AS is unreiiealed. 

isor) ' 

1 

in The Indian Orimi* 
i\aI Law Am^nd* 
ment Act, 189 >. 

Section 5. 

1898 

V The Code of Crinai- \ 
ital Procedure, 1896 

Tbe words ‘‘whipping tif spedal* 
!y empowered)' in suit-section 


18 d 8 xui 


1900 


The Bama Laws 
Act, 1898. 

The Whipping Act, 
1900 ... ... 


(l)anu sub aecUon (3) of 8ec> 
tion 32. 

The words and figures Ml) 
Power to pass sentences CH 
whipping, Section 32* tinder 
the heading ‘Powers with 
which a Magistrate of the 
Second Class may be inrested' 
in &bedule IV. 

Section 4, sub>8eoUon (3), clause 
(b), and the second Sch^ule. 

The whole Act. 
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CHAPTER VI. 

THE INDIAN EXPLOSIVES ACT IV OF 1884. 

(As modified up to the i5th August, 19S4.') 

CONTENTS. 

Sections. 

1. Short title. 

Local extent. 

2. Commencement. 

8 \,Repecded-'\ 

4. Definitions. 

5. Power to make rules as to licensing of the- 

manufacture, possession, use, sale, transport 
and importation of explosives. 

6. Power for Governor General in Council to 

prohibit the manufacture, possession or im* 
portation of specially dangerous explosives. 

7. Power to make rules conferring powers of ins* 
pectlon. search, seizure, detention and removal. 

8. Notice of accidents. 

% 

9. Inquiry into accidents. 

10' .Forfeiture of explosives. 

11. 'Distress of vessel. 

12. Abetment and attempts. 

'l8f' Poirer to arrest without' warrant, pei-sons 
" • ' dotnmtttlng dangerous offraces. I 

14. Savidg’foV manufacture, possession, 'use, .sale, 

transport or importation by‘Government. 

15. Saving of Indian Arms Act, 1878. 

16. Saving as to liability under other law. 

^ 17. ^ Extension of definition of "explosive" to other 
explosive subetaoces. 

18. Bl(ooedttre for making, publioatlon and eonflr* 
. . Aatioa of rules. 
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An Act to regulate the mahufaeture^ potseMlon, um« 
sale, transport and Importation of Exploeivee.* 


26th February, 1884. 

I 

Whereas it is expedient to regulate the manufac* 
tore, possession, use, sale, transport and importation 
of explosives ; It is hereby enacted as follows 

• 

1. (i) This Act may be called the Indian Explosives 

Act, 1BB4, and 

{$) It extends to the whole of British 
India* 


Bhort title. 
Local extent. 


L Statement of Objects and Keaaona, nte Gazette of India, 
IbSif Ft V, p. 'J'l ; for Proceedings in Council, see ibul^ 1B82, 
p* 18>(>, und ibidf IBB}, Bupplcment^ p. 43, and ibidt 1884, 
Supplement, p. 377. 

This Act luis been Uoclaredtunder s. H {a) of the Bi*heduled ZHstriots 
Act, 1874 C14 of 1874} to be in force in the DUtiicts of llazari* 
bagh, l4)luirilaga omw called the Jlanehi Uistrict^s^ 
Calcutta Uaseitc, 18J9, Ft I, p. 44), l*a)amau and Manbhum 
aod in Pargaiia I)hali>bum and the Koihau iu the Singbbum 
District of the ChoU Nagpur DivibiQu^sce Gazette of India^ 
1890, Ft. I, p. 972. 

It has been applied to the Santhal Parganas under s. 3 of the 
Saiitbal Parganas Settlement liegulation (3 of 1672), aa 
amended by tlie Ranthal Parganas Laws Regulation, 1886 
(3 of 1886), and by a. 3 of Regulation 3 of 1899, Ben. Code* 

The Act has been ^eclated in force ifi Upper Burma (except the 
Bbait States), by the Burma Laws Act, 1898 (13 of ISBti)* a* 4 
(D a^Seh*!, Bur. Code* It bad previously been extended 
there nnder a, 6 of Act 14 of 1874—-are Gazette of India, 1888, 
Fi*i»P»539, and was declared to come into* force on Idth 
.T%bvb^, B. BC. 
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C<Mnmenceiuent. 


% (I) This Act shall coma into force on siich day^ 

as the Governor General in Council, by 
notification in the Gazette of India, 
appoints : 

• 

8. [Repeat of portions of Act XII 1875.] Repealed 
by Act Xof 1889. 

4. In this Act, unless there is some' 
thing repugnant in the subject or con¬ 
text,— 

(i) “explosive”— 


Definitions. 


(a) means gunpowder, nitro>glyoerine, dynamite, 
gun-cotton, blasting powders, fulminate of mercury or 
of other metals, coloured fires and every other subs¬ 
tance, whether similar to those above-mentioned or 
not, used or manufactured with a view to produce a 
practical effect by explosion, or a pyrotechnic effect; 
and 

(b) includes fog-signals, fireworks, fuses, rockets, 
percussion-caps, detonators, cartridges, ammunition 
of all descriptions, and every adaptation or prepara¬ 
tion of an explosive as above defined ; 

(8) “manufacture” includes the process of dividing 
into its component parts, or otherwise breaking up or 


The Aot bas also been extended to British Baluchistan by 19oti- 
. fication under s. 5 of the, Scheduled Districts Act, 1874~-tM 
Gazette at India, 1931, Ft. II-A, p> 858. 

'Ihr the law rdafing to explosive substaocea, see also the Explosive 
‘ Substances Act, 1906 (6 at 190S). 

1. The ^ July, 1867-fre Gazette at India, 1887, Ft. 2, p. 307. 

2. Sub-Sketfam (2) of Seotton 2 was repealed by the Bepealing 
and Atneodiog Act, 1891 02 of 1661). 
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unmaking^ any explosive, or making fit for use any 
damaged explosive, and the process of re-making, 
altering or repairing any explosive ; 

(•9) “vessel'’ includes. every ship, boat and other 
vessel used in navigation, whether propelled by oars 
or otherwise ; • 

(d) “carriage" includes any carriage, wagon, cart, 
truck, vehicle or other means of conveying goods or 
passengers by land, in whatever manner the same 
may be propelled ; 

(5) “master" includes every person (except a pilot 
or harbour-master) having for the time being com¬ 
mand or charge of a vessel : provided that, in refer> 
ence to any boat belonging to a ship, “master" shall 
mean the master of the ship ; 

(d) ‘'import" means to>bring into British India by 
sea or land. 

5. (i) The Governor General in Council may for 

„ , any part of British India, and each 

Power to make t i .. -.i. 

rules as to licens- Local Government, with the previous 


ing of the manu¬ 
facture, posses¬ 
sion, use, sale, 
transport and im- 
pqrtation of 
exptosires. 


sanction of the Governor General in 
Council, may for any part of the terrU 
tories under its administration, make 
rules^ consistent with this Act to rdgu- 
late or prohibit, except under and in accordance with 
the conditions of a license granted as provided by 
those rules, the manufacture, possession, use, sale, 
transport and importation of explosives, or. any speci¬ 
fied class of explosives. 


1. For rules made by the OomnOr General in Council unde 
7 this section •ee.Qenertl Raise and Orders, VoU If, p. 


520 


oRmrNAL ootmT pbaciscs 


iPr.lV 


‘ (2)' Buies under this section m^y provide for all 
or any of the following, among other matters* that is 
to say :— 

(а) the authority by which licences may be 
granted : 

(б) the fees to be charged for licences, and the 
other sums (if any) to be/paid for expenses by appli¬ 
cants for licenses; 

(c) the manner in which applications for licenses 
must be made, and the matters to be specified in such 
applications ; 

id) the form in which, and the conditions *on 
and Nubjeot to which, licences must be granted ; 

(e) the period for which licences are to remain in 
force ; and 

if) ‘ the exemption absolutely or subject to condi¬ 
tions of any explosives from the operation of the rules. 

(3) The authority making rules under this section 
may by the rules impose penalties on all persons 
manufacturing, possessing, using, selling, transporting 
or importing explosives in breach of the rules, or 
otherwise contravening the rules : 

Provided that thb makimum penalty which may be 
imi^MOsed by any such rules shall not exceed— 

(o) ih the case of a person so importing or, 
manufacturing an explosive, a fine which may extend 
to three thoMand rupees ; 

i (6). in (ihU 'Chee of a person <so posssdaing, using 
or-tra'hsportiiig an explosive, a find whieh may extend 

*0 one ^Jjousapd^,pees, 

Cc) in ' 4h'e > ehae' <xf- a person ,bo seUlztg an 
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^xplpsive, a fine which may> extend to five hundred 
.rupees ; and 

(d) in any other case, two hundred rupees. . 

NOTES. 


Offence by Servant—UcAility of master .—The accused 
held a licence under the Indian Explosives Act of 1884 
to manufacture gunpowder. One of the conditions of 
that licence was that the explosive should be manu¬ 
factured in a tent or lightly constructed building 
exclusively appropriated for the purpose. The 
accused lived in a village and he constructed a 
building outside and employed a woman, B to manu* 
facture gunpowder there. One day. B and her assist- 
tant, after working there for some time, went with the 
ingredients necessary'for the manufacture of gunpow¬ 
der to the house of the accused and performed part 
of the process of manufacture there, ^n explosion 
occurred there and the employees were burnt and 
injured badly. The accused was charged with having 
committed a breach of the condition of the licence. 
Heltl that the servant having acted within the general 
scope of her employment, the accused was criminally 
liable for his act and was punishable for an offence 
under R. 138 of the rules under Section 5 of the 

I 

Indian Explosives Act*. 

6. (1) Notwithstanding 'anything in the xules 



t 





Emperor Mahadepappa, 51 Bom. 302^29 Bom. L. 153 b 
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Power for OoT«r. under the last foregoing seotidn, the 

Governor General in Council may, 

bit the manufac- from time to time, by notification in 
ture, possession .. » r j- 

or imMrtatioo of Gazotts of India,™ 

SSf^pToJS"'' prohibit, either absolutely, or 

subject to conditioxis. the manufacture, 

possession or importation of any explosive which 

is of so dangerous a character that, in the opinion of 

the Governor General in Council, it is expedient for 

the public safety to issue the notification* ; * * 

*• • • • • 

(S) The officers of sea customs at every port shall' 
have the same power in respect of any explosive with 
regard to the importation of which a notification has 
been issued under this section and the vessel contain* 
ing the explosive as they have for the time being in 
respect of any article, the importation of which is 
prohibited or regulated by the law relating to sea 
customs' and the vessel containing the same ; and the 
enactments for the time being in force relating to sea 
customs or any such article or vessel shall apply 
accordingly. 

(^) Any person manufacturing, possessing or impor> 

(ring ax» explosive in contravention of a notification 

issued under this section shall be punished with fine 

which may extend to three thousand rupees, and, in 

the case of importation, by water, tl)e owner and 

master of the vessel, in which the explosive isdmport- 

ed, ^ail»in the abeence of reasonable excuse, each be 
% 

L, The w«S|l asd claose (6) were rq;teeied by (be BepeaUng 
f(fld Aihendlng Act, 1914 ^10 of 1914K 
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punished with fine which msy extend to three 
thousand rupees. 

7* (7) The Governor General in Council, or the 

% 

. , Local Government with the previous 

Power to make . - , . 

rules conferring sanction of the Governor General in 
Sonfseiirch”^**^" CouncU, may make rules consistent 

eeUtirc, detention with this Act authorising any officeir 
Rnd removal. .... • • * f i.- a: 

either by name or in virtue of his omce, 

—(u) to enter, inspect and examine any plefcer 

carriage or vessel in which explosive is being manu* 

tactured, possessed, used, sold, transported or imported 

under a licence granted under this Act, or in which 

he has reason to believe that an explosive has been 

or is being manufactured, possessed, used, sold, trans* 

ported or imported in contravention of this Act or of 

the rules made under t^iis Act ; 

(6) to search for explosives therein ; 

(c) to take samples of any explosive found therein 
on payment of the value thereof ; and 

(d) to seize, detain, remove and, if necessary, 
destroy any explosive found therein. 

(2) The provisions of the Code of Criminal 

Procedure’ relating to searches under 
X of 1882 . Code shall, so far as the same are 

applicable, apply to searches by ofiScers authorized by 
rules under this section. 

8. Whenever there occurs in or about, or in 
. connection with, any place in which an 
explosive is manufactured, possessed 
or used, or any carriage or vessel 


1. Sm now Act V of 1898. 
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either conveyingv an explosive or on or from which 
an explosive is being loaded or unloaded, anjr accident 
by, explosion or by.fire attended with loss of human 
life, or serious, injury to person or property, or of a 
description usually intended with such loss or injury* 
the occupier ol the place, or tha master of the vessel, 
or the person in charge of the carriage, as the case 
may be, shall forthwith give notice thereof to the 
offioerin'charge of the nearest police*station. 

9. (1) Whenever, in the opinion of a District 
Magistrate, Subdivisional Magistrate or any other 
Inquiry into Magistrate specially empowered by 
acctdrate. Local Government in this behajf. 

an inquiry is necessary into the cause of any accident 
of the description mentioned in Section 8, he ma^ 
either himself make the inquiry, or direct a Magis¬ 
trate subordinate to himself to make the inquiry. 

(2) Any Magistrate making an inquiry under this 

Xofl8® section shall, for the purposes of con* 

ducting the inquiry, have all the 
powers which he would have in holding an inquiry 
into an offence under the Code of Criminal 
Procedure^. 

(9) The powers conferred On a Magistrate by this 
section may in a Fresideney'town he exercised by the 
Commissioner of Police as well as by any Magistrate 
specially empowered in this behalf under sub- 
flection<l). ”-fr. 

;Wbsa a parson is convicted of an ofleQ,Q9 
{Mnishablo under this Act, or the i rules made under 


Oa. VI3 


THE IM)IA.N aXPLOSIVBE' ACT 


52 .^ 


fbrfeitare of 
explosives. 


tliiS Act, the Court before > which He i? 
convicted may direct that the explo¬ 
sive, or ingredient of the explosive, or the substance 
(if any) in respect of which the offence has been com¬ 
mitted, or any part of that explosive, ingredient or 
substance, shall with* the receptacles containing the 
same, be forfeited. 

11. Where the owner or master of a vessel is 

adjudged under this Act to pay a fine for an offence 
Distress of committed with, qr in relation to that 
vessel. vessel, the Court may. in addition to- 

any other power it may have for the purpose of com* 
polling payment of the fine, direct it to be levied by 
distress and sale of the vessel, and the tackle, apparel 
and furniture thereof, or so much thereof as ia 
necessary. 

12. Whoever abets, within the meaning of the 
Indian Penal Code XLV of 1860 the commission of 
Abetment and &n offence punishable under this Act, 

or the rules made under .this- Act, or 

e ^ 

attempt^ to commit any such offence and in such 

• 4 

attempt does any act towards the commission of the 
same, shall be punished as if he had bommitted the 
offence. 

13. Whoever is found committing any act for 
which he is punishable under this Act or the rules 
Power to urest tinder this Act, and. which tends to 

fc % A cause explosion or fire in or about any 

penont ootnnit* , : , . . - 

ting dangerous place where an explosive is manufac- 

offenoea. tured or stored, or any railway or port, 

or any carriage, ship or boat, may be. apprehended 
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without a warrant by a Police-officer, or by the 
occupier of, or the ageat or servant of, or other person 
authorized by the occupier of that place, or by any 
agent or servant of, or other person authorized by 
the railway administration or conservator of the port, 
and be removed from the place where he is arrested 
and conveyed as soon as conveniently may be before 
a Magistrate. 


14. Nothing in this Act shall apply to the manu- 
8a»lii for facture, possession, use, sale, transport 

manuftcture. Or importation of any explosive— 

or Government, or 

Importation by (ft) by any person employed under 

OoTCTDineot, Government in the execution of 

this Act* or as a keeper of a magazine, artisan, 
soldier, sailor, [airman]^ policeman or otherwise, 
or enrolled as a volunteer under the Indian 
Volunteers Act XX, of 1869' in the course of his 
employment or duty as such. 


li. Nothing in this Act shall affect the provisions 

flaring of In^a ©f the Indian Arras Act XI, 1878 : 

Arms Aet, 1878. ’ 


Provided that an authority granting a licence 
under this Act for the manufacture, possession, sale, 
transport or importation of an explosive may, If 
•empowered in this behalf by the rules under which 
the licence U granted, direct by an order written on 
the licence that' it shall have the effect of a like 
lioenca granted nnder the <iaid Indian Arms'Act. 


1. This^potd was Inserted by a 2 and 8oh. I of the Bepeallng 
and Anendliig Aet, »S7 (10 of 1927). 
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16. Nothing in this Act or the rules under this 
Act shall prevent any person from being prosecuted 

under any other law for any act or 
omission which constitutes an offence 
against this Act or those rules, or from 
being liable under jhat other law to any other or 
higher punishment or penalty than that provided by 
this Act or those rules : 


Saving as to 
liability under 
other law. 


Provided that a person shall not be punished t^ice 
for the same offence. 

17. The Governor General in Council may, from 

time to time, by notification in the Gazette of India, 

declare that any substance which 

“eipi^ appears to the Governor General in 

sive*’ to other ex- Council to he specially dangerous to 
plosive substances ... . , 

life property, by reason either 

of its explosive properties or of any process in the 

manufacture thereof being liable to explosion, shall 

be deemed to be an explosive within the meaning of 

this Act; and the provisions of this Act (subject to 

nuoh exceptions, limitations and restrictions as may 

be specified in the notification) shall accordingly 

(extend to that substance in like manner as if it were 

included in the definition of the term “explosive*' in 

this Act. 


18. (1) An authority making rules under this 

^ct shall, before making the rules, 

SSSpBlSioa- PuWiBh a draft of the proposed rules 
tionandcpufinna- fQp information of persons likely 

to be affected thereby. 


(8) The publication shall be made In suoh manner 
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as tha Governor General in Council, from time to time, 
by notification in the Gazette of India, prescribes. 

(3) . There shall be published with the draft, a 
notice specifying a date at or after which the draft 
will be taken into consideration. 

(4) The authority making the 'rules shall receive 
and consider any objection or suggestion which may 
be .made by any person with respect to the draft 
before the date so specified. 

(5) A rule made under this Act shall not take 
effect if it is made by the Governor General in 
Council until it has been published in the Gazette of 
India, and if it is made by the Local Government 
until it has been published in the local ofScial 
Gazette. 

% 

(6) The publication in the Gazette of a rule pur¬ 
porting to be made und^c (bis Act shall be conclusive 
evidence that it has been duly made, and, if it 
requires sanction, that it has been duly sanctioned. 

(7) All powers to make rules conferred by this 
Act may be exercised from time to time as occasion 
rd^ires. '♦ 



CHAPTER VII. 

THE PREVENTION OF CRUELTY TO ANIMALS ACT. 

(Act No. XI of 1890.)* 

An Act for th« Pi«veotion of Cruelty to Animalg. 

2Ut March, 1890. 


Whereas it is expedient to make further provision 
for the prevention of cruelty to animals ; It is hereby 
enacted as follows :— 

1. (/) This Act may be called the Prevention of 


Title, extent and 
coRimcncemeot, 
and fluperseasion 
of other enact- 
meute. 


Cruelty to Animals Act* 1890. 

(y) This section extends to the whole 
of British India: and the Local Govern¬ 
ment may, by notification in the official 


1. For Statement of Objects and Reasons, m Gazette of India, 
ItjflO, Ft. V, j>. 4 ; for Report of the Select Committee, ate ibid, 
p. 9."! ; and for Proceeding iu Council, are tSM, Pt. VI, pp. 4, 
10 and 02. 

This Act has been declared in force in Upper Burma (except the 
t$han States) by the Burma Laws Act, 1898 (13 of 1898— 
Burma Code, Ed. 1899, p. 290). [It had previously been ex¬ 
tended there under the Scheduled Districts Act, 1871 (14 of 
1874 .-General Acts, Vol. II. Ed. 1898, p. 467), an- Gaaette of 
India, 1866, IH. I, p. 94]. 

The Act has been extended, by notification under s. 3 of the 
Scheduled Districts Act, 1874 (14 of 1874—General Acts, VoU 
II, Ekl. 1898, p. 467), to British Baluchistan, see Gazette of 
India, 1892. Pt. II, p. 367. 

It has been declared in force in the Santhal Pa^anas by s. 3 of 
the Banthal Parganaa Settlement Regulation (3 of 1872), as 
amended hy the Banthal Parganaa Justice and Laws B^ula- 
tkm, 1669 (3 of IddQi-BenffU Code, Ed. 1903,.Vol. I. p. 309. 

34 * 
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Gazette, extend^, on and from a date to be specified 
in the notification, the whole or any part of the rest 
of this Act to any such local area as it thinks fit. 

(d) When any part of this Act has been extended 
under sub-section (2) to a local area, the Local Go* 
vernment may, by notification in' the official Gazette, 
"direct that the whole or any part of any other 
enactment in force in the local area for the preven¬ 
tion of cruelty to animals shall, except as regards 
anything done or any offence committed or any fine 
or penalty incurred or any proceedings commenced, 
cease to have effect in the local area, and such whole 
or part shall' cease to have effect accordingly until 
the Local Government, by like notification, otherwise 
directs. 


2. Ae to extension of the rest of the Ac-t to places in— 

(1) Assam, see Assam Ciazette, 1897. Ft II, pp. 169 and 
170; 

(2f Ajmei'Mcrwara, «<’e Gazette of India. 1897, Ft. II, 
p. 771; 

(3) Bengal, see Calcutta Gaxette, 1904, Ft. I, p. 1124 ; 

(4) the Bomba; Presidency, see Bombay local Rules and 

^ Orders, £d. 1896, Vol. I, pp. 544 and 54.') ; 

(6) Burma, see Burma Rules Manual, Ed. 1903, Vol. 1, 
pp. 68 and 69 

(6) the Central Provinces, see Central Provinces Local 
Rules and Orders, Ed. 1904, pp«l2l and 122; 

(7) the.United Provinces Agra and Oudb, see United 
^ Provbioes Local Rules and Orders, Ed. 1904. Ft I, 

Vol. r, pp. 173 and 178 ; 

J8) British Baluchistan, see Gazette of India. 1901, Ft. II, 

• p.ioia.. 
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(4) The Local Government may cancel or Vary 
a notification under sub-section (S) or sub-section 


2. In this Act, unless there is something repug* 

Uefinitiode ’ nant in the subject or context,— 

U) "animar means any domestic or 
captured animal; anH 


(4f) “street" includes any way, road, lane, square, 
court, alley, passage or open space, whether, a 
thoroughfare or not, to which the public have access. 


S. If any person in any street or in any other 


Penalty for cruelty 
to ftnimala in 
public 

places and for sale 
in such places, of 
animals killed 
with unnecessary 
cruelty. 


place, whether open or closed, to which 
the public have access, or within sight 
of any person in any street or in any 
such other place,'— 

(a)^ c^elly and unnecessarily beats, 
overdrives, overloads or otherwise 


ill-treats any animal, or 


(by binds or carries any animal in such a 
manner or position as to subject the animal to 
unnecessary pain or suffering, or 

(c) offers, exposes or has in his possession, for 
sale, any live animal which is suffering payi by 
reason of mutilation, starvation or other ill-treatment, 
or any dead animal which he has reason to believe 
to have been killed in an . unnecessarily cruel 
manner. 


1. CV. Canadian Statute, 43 Viet., e. 38, s. 2. 

2. Of. ibid, and the Cruelty to Animals Act, 1819 (12 A 13 Viet., 

e. 92 ],b. 12. ' 
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he ahelt be puniehed with fine which may extend. 
to one hundred rupees, or with imprieonment for 
a term which may extend to three months, or with 
both*. 

NOTES. 

Sections 2 and 3, — Animals — Crabs—cruelty to animals — 

Crabs are ‘‘animals” within the definition of tieo. 2 
of Act XI of 1890. If a person exposes them for sale 
at a public place with their legs broken and with their 
shells crushed in such a way as to cause them pain,' 
he incurs the penalty prescribed by S. 3 of the Act^. 

See also under section 6. 


4' If any person performs upon any cow the' 

operation called ph{lk^. he shall be 
^ngphfikZ™”* punished with fine which may extend. 

to one hundred rupees, or with impison* 
ment which may extend to three months, or with both. 
6. If any person kills any animal in an unneces* 


Penalty for kill* 
ing animals with 
unnecessary era* 
elty anywhere. 


sarily cruel manner, he shall be- 
punished with fine which may extend 
to two hundred rupees, or with impri¬ 
sonment for a term which may extend 


to sijf months, or with both. 


fi. (i) If any person employs in any work or 
Penalty for em- labour, any animal which by reason of 
SSSsSte* disease, infirmity,. wound, sore or 

other cause is unfit to be so employed, 

1.' or. the Craelty to Animals Act, 1849 (12 A 13 Viot, c. .92)„ 

s.aav '-v 

^'2. 'TrIiA/B rjeeA 24 0a]. 881. 
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or permits any such unfit animal in his possession 
or undor his control to be so employed, he shall be 
punished with fine which may extend to one hupdred 
rupees. 

The Local Government may, by general or 
special order, appoint places to be infirmaries for the 
treatment and care of animals in respect of which 
offences against sub-section (l) have been committed. 

is) The Magistrate, before whom a prosecution 
for such an offence has been instituted, may direct 
that the animal, in respect of which the offence is 
alleged or proved to have been committed, shall 
be sent for treatment and care to an infirmary and 
be there detained until it is, in his opinion, or in 
the opinion of some other Magistrate, again fit for 
the work or labour on .which it has been ordinarily 
employed. 

{4) The cost of the treatment, feeding and water¬ 
ing of the animal in the infirmary shall be pay-, 
able by the owner of the animal according to 
such scale of rates as the District Magistrate or, in 
the case of an infirmary in a Presidency-town, the 
Commissioner of Police may from time to time 
prescribe. 

(6) If the owner refuses or neglects to pay such 
cost and to remove the animal within such time as a 

1. Tot notilicatioDS under (hie sub-section auiwinting infirmaries 
in—* 

(1) Burma, lee Burma Rules Manual, Ed. 19CCt, Vol. I, p. 00. 

(3) The United Provinces of Agra and Oudh, see United Provinces 
Lo^ Rules and CMers, Eld. 1901, iH. [, Vol. X, pp. 177 
aad 17B. 
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Maefistrate may prescribe, the Magistrate may direct 
that the animal be sold and that the proceeds of 
the sale be applied to the payment of such cost. 

( 9 ) The surplus, if any» of the proceeds of the 
sale shall, on application made by the owner 
within two months after the (fate of the sale, be 
paid to him, but the owner shall not be liable 
to make any payment in excess of the proceeds of 

I 

the sale. 

NOTES. 


Section 6 (l) Meaning of 'permits .—The word 
‘‘permits” as used in Section 6. Cl. (1), of Act XI of 
1890, implies knowledge of that which is permitted*. 

Lean Pony .—A hackney-carriage driver was prose* 
outed for working a lean pony and using a bridle with 
a leather disc studded with rails. Held that the con¬ 
viction ought to have been under Sec. 3 of the Act*. 


7. ' If any person wilfully permits any animal of 

which he is the owner to go at 

Pw^tyjorper- large in any street while the animal 
nutting diseased ^ ^ 

anim^tomat is affected with contagious or infec- 
pa^io^pIi^!i^ tious disease, or without reasonabltf 
. excuse permits any diseased or dis¬ 

abled animal of which he is the owner to die in any 
street, be shall be punished with fine which may 
extend to one hundred rupees. 

I f 

8. (i) If a Magistrate of the First class, Sub-divi- 


* 


4* 


1, Quaip EmprtB9 ▼. Lalia Protad, 20 AU. I8S. 

2. ‘ F;/ipm»-7.A;/<M,3Bur. L.J.l&5-A.LB. 1924 Bang. 373 (!> 
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irch'WairHnte. 


sional Magistrate, Commissioner of 
Police or District Superintendent of 
Police, upon information in writing 
and after such inquiry as he thinks necessary, has 
reason to believe that an offence against Section 4, 
Section 5 or Section 6 is being or is about to be or has 
been committed in any place, he may either him* 
self enter and search or by his warrant authorise 
any police-officer above the rank of a constable *to 
enter and search the place. 

{2) The provisions of the Code of Criminal Proce¬ 
dure, 1882^ relating to searches under that Code 
shall, so far as those provisions can be made 
applicable, apply to a search under sub-section (/). 

9. A prosecution for an offence against this Act 

shall not be instituted after the expira¬ 
tion of three months from the date of 

the commission of the offence. 

10. When any Magistrate, Commissioner of 
Police or District Superintendent of Police has reason 

to believe that an offence against this 
-A-ct has been committed in respect of 
any animal, he may direct the imme¬ 
diate destruction of the animal if in his opinicm its 
sufferings are such as to render such a direction proper. 

11. Nothing in this Act shall render it an offence 

Saving with res- ^ aniipal in a manner required 

to religioas by the religion or religious rites and 

usages of any race» sect) tribe or class* 


Limitation for 
pro8ccutionB« 


rites and usases. 


L See now the Code of Criminal Procctlnro, ItfJS (Act 5 of 1898)f 
as modified up to 1st April, 
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1B« Notwithstanding anything in Section 1« Sec- 

Piwwion, supple- tione 9, 10 and 11 shall extend to every 

mentjiry to sec- local area in which any section of 

won 1, with rea- , . . ^ 

peet to extent of this Act constituting an olience is for 

the time being in force. 


CHAPTER VIII. 

' THE PUBLIC GAMBLING ACT Ill OF 1867. 

Aa modified up to the Jai Janunry, 1905. 

CONTENTS. 

Preamble. 

Sactiona. 

1. Interpretation-clause. 

2. Power to extend Act. * 

3. Penalty for owning or keeping, or having 

charge of a gaming-house. 

4. Penalty for being found in gaming-house. 

5. Power to enter and authorize Police to enter 

and search. 

0. Finding cards, etc., in suspected houses, to be 
evidence that such houses are common 
gaming-houses. 

7. Penalty on persons arrested for giving false 

names and addresses. 

8. On conviction for keeping a gaming-house, 

instruments of gaming to be destroyed. 

' ^ Ptoof of playing for stakes unnecessary. 

10. Magistrate may require any person apprehend¬ 
ed, to bo sworn and give evidsncs. 
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11. Witnesses indemnified. 

12. Act not to apply to certain games. 

13. Gaming and setting birds and animals to fight 

in public streets. 

Destruction of instruments of gaming found in 
public streets. 

14. Offences, by whom triable. 

15 Penalty for subsequent offence. 

16. Portion of fine may be paid to informer. » 

17. Recovery and application of fines. 

18 {.Repealed,] 

THE PUBLIC 0.\MBL1NG ACT- 
Act No. HI of 18B7>. 

\S5tli JnnH'tri/ JS07.] 

I 

An Act to Provide (or the punishment of public gambling 
and the keeping of common .gaming-houses in the 
North-Western Provinces of the Presidency of Fort 

1 For Statement of Objects nnd Ke^oona, srf (ia/ette of India, 
1866 p. 970; for Report of the Pclod Cnmuiittei*. k’c ibid, 
1867, Supplement, p. 14 ; nod for I’roceeiUngs in rouncil see 
ibid, I9C6 p. 6G2 ; ibid, 1867, pp. 48 nml r>?. 

Short title, the Public Oambling Act, 1867—wr the ReiK-aliug and 
.Vmeuding Act, 1897 iV of 1897), General .Vets. Vol. VI. 

Act III of 1867 has l>ccn declared in force in— 

Britiah B^aluchistan, by the British Balucliistan Laws 
, R^ulation (I of 1890), section 3 <l)iRaluchi6(ao Code* 
£d. 1900, p. CO). 

It has alu been applied to the Agency Territories—see the 
Balnobistan Agency Laws Law, 1600, s. 4 {/), ib., pp. 228 
and 230. 
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WUliam and in the Punjab^ Oadb’, [and the Central 
Provinces]^* 


It has been* declared by notification, under the Scheduled 
Diatricts Act (XXV of 1874b to be in force in the Tarat 
Pargauas [N. W* P» and Oudh Cbde, Ed. 1892, Appendix, 
p. xriii]; in the tract of laud coded to the British Govern* 
ment in the year 1863, and lying betw^een the railway 
Btation at Satna and the eastern boundary of the Jubbul* 
pore District [General Acts, Vol. II, p. 470]. 

It was extended, by notification, under the same Act, to tbo 
Chief Commiasionersbip of Assam [Assam Code, Ed. 1807, 
Appendix, p. 745|. 

It was also extended to Coorg, by notification, under the same 
Act [Coorg Code, Ed. 1893, Appendix, p. 168], The powera 
of a Chief Oomraiesioner under the Act are exercised by 
the Chief Commissioner of Coorg^sre paragraph 2 of the 
notification referred to. • 

It was extended, by notification of the Lieutenant-Governor of 
the United Provinces, No. 34&*A., dated the 8th June, 
1867» to the firilowing towns of Ajmer and Merwara, 
namely, Ajmer, Bhinn*, Eokree, Khurwah, Masuda, 
Nuseerabad, Nyanagar, Pisangun, Pokar, Kamsur, Bawur 
and Srinagar^see N. W. P. Gazette, dated diet July, 
18&7, p. oil. 

It has ceased to be operative in Burma, see s. 2 of the Burma 
Gambling Act, 1899 {1 of 1899], which extends to the 
whole of Burma except the Shan States, Burma Code, Ed, 
. 1899, p. 574. 

2, The North Western Provinces and the Province of Oudh are 
now known as the United Pro^ces of Agra avd Oiidh*—see Froclo* 
madoD Na 996^?*) dkled 22nd March, 1902, Gazette otlndia, 1902, 


Pt^L p. 

8.. TBe words *'and the Centra) Provluces” were substituted for 
the words the '‘Centnl Provinces and British Burma*’ by the 
Bspealing a^ Amendittg Act, 19C& (I of 1908)^ printed, Bengal Code, 
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Whereas it is expedient to make provision for-the 
punishment of public gambling and the keeping of 
common gaming-houses in the territories respectively 
subject to the Governments of the Lieutenant-Governor 
of the North-Western Privinces^ of the Presidency of 
Fort William, [and]® -of the Lieutenant-Governor of 
the Punjab, and to the adnnnistrations of the Chief 
Commissioner of Oudh*, [and of the Chief Commis¬ 
sioner of the Central Provinces)’; It is hereby enacted 
as follows ;— 

1- In ‘his Act- 

’‘[Lieutenant-Governor" means the Lieutenant- 

Governor of the United Provinces of 
Agra and Oudh or of the Punjab, as the 
case may be : }* 

“[Chief Commissioner" means the Chief Commis¬ 
sioner of the Central Provinces or of 
North-West Frontier Province, as 
the case may be : ]* 


VoL I, Ild. Burmaposeessee its own Act. the Burma (Gambling 

Act, 1809 (Burma Act I of 1899). 

1. Beail now the Lieutenant-Governor of the United l*roviiice8 of 
Agra and Oudh—8CP 8. 2 of the TJnitwl Provinces {IVsignation) Act, 
1902 (Vir of 1902), General Acta, Vol. Vll. 

2. The word ‘‘and’* waa inserted by the Repealing and Amending 
Act, 1891 (Xfl of 1891), Sch. II, General Acts, Vol. Vt. 

3. Substituted for the wwds "of the Uhief CominisBioner of 
Lower Burma" by the Repealing and Amending Act, liKKl (I of 1903), 
a. 3, printed in Bengal Code, Vol 1, Ed. 

4. Substituted for the original definition by the Repealing and 

Amending Act, 1903 (I 1006), General Acts,Vol- V^I, pp. 208 & 209. 
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‘.’Common gaming-house" means any bouse, walied 

enclosure, room or place in which cards. 

fc^^hles or other instruments of 
gaming are kept or used for the profit 
or gain of the person owning, occupying, using or 
keeping such house, enclosure, room or place, wheth¬ 
er by way of charge for the use of the instruments of 
gaming, or of the house, enclosure, room or place, or 
otherwise howsoever t 

Words in the singular include the plural and vine 
' Number. OW and 

Words denoting the masculine gender include 
«eoder. fem.les. 

2. (Sections 13 and 17]* of this Act shall extend to 

the whole of thh said territories : and 
Act*^ extend jjo competent to the Lieutenant- 

Governor or the Chief Commissioner, 
as Uie case may be, whenever he may think fit, to 
extend, by notification to be published in three succes¬ 
sive numbers of the official^ Gazette, all or any of 


1 . 'These wends and figures were substituted for the origiiuil 
words aod figures by the Repealing and Amending Act, 1891 
> (XII 1891), Sch. II. General Acts, 'Vol. VI. 

UDdtf seotiOQ 2, the remaining sections of this Act have been 
extended tp a large ^umber of places in the Pun}ab, see 
Puniah Buief and Orders. Ed. 19(£, p. 23; ta the Civil 
. .vStaticmscrflhaaggyiin the State of Yawng Hweandtotbe 
" . .<OTiI Stations of laahio in the State of North Hsenwi, see 
V A of ^ Barna Code, pp. 616, and 618 Ed. 1899; to 
. > the filcaafs in Psm in Britiah Baluchishui, vith 
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the remaining seofeione of this Act to any city, town, 
suburb, rBilway*8tation-hou8e and place being not 
more than three miles distant from any part of such 
station>hou8e within the territories subject to his Go¬ 
vernment or administration, and in such notification 
to define, for the purposes of this Act, the linsits of 
such city, town, suburb or station-house, and, from, 
time to time, to alter the limits so defined. 

From the date of any such extension, so much of 
any rule having the force of law which shall be in 
operation in the territories, to which such extension- 
shall have been made, as shall be inconsistent with or 
repugnant to any section so extended, shall cease to 
have effect in such territories. 

3. Whoever, being the owner or occupier, or hav¬ 
ing the use of any house, walled enclo¬ 
sure, room or place, situate within the 
limits to which this Act applies, opens, 
keeps or uses the same as a common 
gaming-house ; and 

whoever being the owner or occupier of any such 
house, walled enclosure, room or place as aforesaid, 
knowingly or wilfully permits the same to be opened, 
occupied, used or kept by any other person as a 
common gaming'house : and 

the exception of sections 6 snd 9. $ft notification No. 2569, 
dated 24th A^iril, 1891, Gazettb of India, 1891, Ft. II, p. 278, 
and 3alacbistan Code, p. 121; to several places in the Centra 
l*lovinces, nt Central Provinces Rules and Orders, Ed. 1904,. 
pp. 16 to 31, Ft II; and io the United Provinces of Agra end 
Oodh, see N,*W. P. and Ondh Gazette, 1896. Ft 1, p. 20C^ 
end Ui^ited Praviaoes Oeeefle, 1909. Ft I. p. 961. 


Penalty for own¬ 
ing or keeping, or 
having charge of, 
a gaming-house. 
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'Whoever has the oare or management of, or in any 
manner assists in conducting, the business of any 
house, walled enclosure, room or place as aforesaid 
opened, occupied, used or kept for the purpose afore¬ 
said ; and 

whoever advances or furnishes money for the 
purpose of gaming with persons frequenting such 
house, walled enclosure, room or place, 

shall be liable to a fine not exceeding two hundred 
rupees, or to imprisonment of either description* 
as defined in the Indian Penal Code, for any term 
not exceeding three months.’ y 

4. Whoever is found in any such house, walled 
enclosure, room or place, playing or gaming with 
cards, dice, counters, money* or other instruments 
•of gaming, or is found there present for the pur¬ 
pose of gaming whether playing for any money, 
wagef, stake or otherwise, shall be liable to a fine 
not exceeding one hundred rupees, or to imprison¬ 
ment of either description,* as defined in the Indian 
Penal Code, for any term not exceeding one month’ ; 

and any person found in any common gaming- 
housd during any gaming or playing therein shall 
be presumed, until the contrary be proved, to have 
been there for the purpose of gaming. 


See a 53 of Act XLV of i860.' For Act XLV of 1860^ see the 
'■ ^MTued edition, u modified up to the 1st April, 1^, published 
by the Legisladve Department. 

, A As. SI enhsneed .punishment for a second conriotion of an 
dfCeoM under a 4 or s. 4,.a^ 8.15 oi this Act, 
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Not# The gist ot the ofTence under section 4 of Act III of 1867 
consists In the Uct that the bouse in which the gambling takes place 
19 a ^'common gambling-house.’*^ Gambling is not ordinarily 
punishable as an offence, it is only so punishable when curried 
^ in a ^‘common gambling-houso” or in a public street or place.* 
Common gamblinK-houscs are bouses in which instruments of 
gambling are kept or ue<hl4or the profit or gain of the owner or 
occupier, whether by way of charge for the use of the instrument 
of gambling or of the houses, or otherwise howsoeror.* 6'cc undrr 
Seeiian 6, 

s 

5. If the magistrate of a district,* or other officer 
invested with the full powers of a magistrate or 
the District Superintendent of Police, upon credible 
mforrnetion, and after such enquiry as he may 
think necessary, has reason to believe that any 
house, walled enclosure, room or place, is used as a 
common gaming-house. 

he may either himself enter, or by his warrant 
authorize any officer of Police, not below such rank 
as the Lieutenant-Governor or Chief Commissioner 
shall appoint^ in this behalf, to enter, with such 


1 . 

2 . 

3. 

4. 





Queen ▼. Khyroo, 2, N. W, P, 

Queen ?. Sheoskunker Singhj 3, N. W. P. 1. 

Queen v. SuJ^ud Alif 3, N. W* P. 134. 

Rcud Pistrict Magistrate aud Magistrate of the first class 
respectively—see Code of Criminal ProcedurCi 1898 (ActV 
of 1898), s. 3. [For Act V of 1898, sec the revised edition, as 
modified up to 1st April, 1903, published by the Legislative 
Pepartinont] • •. 

For notification empowering Inspectors of Police and all 
ofllcers in eba^e of Pidice stations not below the rank of 
Sub-Inspector id the United Provinces of Agra' and Oudh 
to exercise the power here described, see P. and Oudh^ 
Oasette, 1896| Pt I> p. 200. • 
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assistance as ma^' be found necessary, by night or 
by day, and by force if necessary, any such house,- 
walled enclosure, room or place, 

and may either himself take into custody, or 
authorize such officer to take into custody, all persons 
whom he or such officer find' therein, whether or 
not then actually gaming ; 

and may seize or authorize such officer to seize all 
instruments of gaming, and all moneys and 
securities for money, and articles of value, reason¬ 
ably suspected to have been used or intended to- 
be used for the purpose of gaming, which are 
found therein; 

and may search or authorize such officer to 
search all parts of the house, walled enclosure, 
room or place which he or such officer shall have 
BO entered when he or such officer has reason to 
believe that any instruments of gaming are con* 
oealed therein, and also the persons of those whom 
he or such officer so takes into custody ; 

and may seize or authorize such officer to seize 
and take possession of all instruments of gaming' 
found upon such search. 

When any cards, dice, gaming-tables, cloths, 


Ending carde, 
«te., In suspected 
houses, to be evi¬ 
dence that such 
houses are com- 
non gaming- 


boards, or other instruments of gam¬ 
ing^ are found in any house, walled 
enclosure, room or place, entered or 
searched under the provisiens of the 
last preceding section, or about the 
pe^on of any of those who ^ are 


Bkcwmi 
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found therein, it shall be evidence, until the con* 
tary is made to appear, that such house, walled 
enclosure, room or place is used as a ^common 
gaming-house, and that the persons found therein 
were there present for the purpose of gaming, 
although no play was. actually seen by the Magistrate 
or Police-ofBcer, or any of his assistants. 

NOTE. 

The “Cowries" are not “instrinnents of gaming"—within,the 
meaning of S. 6 of Act Ko. Ill of 1807‘. 

/natrumenl of ;/aming—Courtfs :— 

The mere finding of cowncs in a house searched m pursuance 
of a warrant issued under Act III of 18C7 wonld not raise the 
presumption that the bouse was used as a common gaming* 
bouse, but evidence that cowries more used in that bouse as 
instruments whereby to carry on gaming would bring the house 
under section 0 of the Act*. 


7. If any 


Tensity on per¬ 
sons arrests for 


person found in any common gaming* 
house entered by any Magistrate or 
officer of Police under the provisions 
and"&dr^A™^ Upon being arrested by any 

such officer or upon being brought 
before any Magistrate, on being required by such 
officer or Magistrate to give his name and address, 
shall refuse or neglect to give the same, or shall 
give any false name or address, he may, upon 
conviction before the same or any other Magistrate, 
'be adjudged to pay any penalty not exceeding five 
, hundred rupees, fogether with %uch costs as to such 
Magistrate shall appear reasonable, and on the non* 
payment of such penalty and costs, or in the 


1. Queen Empreat ▼. Bhateani, 18 AIL 23 
3. Qw«m Empreea r. SA oteaiu, 18 All. 23. 

35 
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first Instance, if to such Magistrate it shall seem fitr 
may be imprisoned for any period not exceeding one 
month. 

8 . On conviction of any person for keeping or 

using any such common gaming-house, or being 

present therein for the purpose of 

On conrietion for gaming, the convicting Magistrate may 
keeping a gaming- * „ ^ ^ - 

houite, instru- order all the instruments of gaming 

to*b^d«tro™M5 found therein to be destroyed, and 

may also order all or any of the securi¬ 
ties for money and other articles seized, not being 
instruments of gaming to be sold and converted into 
money, and the proceeds thereof with all moneys 
seized therein to be forfeited ; or, in his discretion, 
may order any part thereof to be returned to the 

persons appearing to have been severally thereunto 

% 

entitled. 


9. It shall not be necessary, in order to convict 

any person of keeping a common 

Proof of playing gaming-house, or of being concerned 
for stakes un- 7 , 

neceisary. in the management of any common 

gamiag-hou.se, to prove that any 
person found playing at any game was playing for 
any rhoney, wager or stake. 

I 

10. It shall be lawful for the Magistrate before 
^hom any persons shall be brought, who have been 

fo,und in«any house, walled enclosure, 
Mapettate room or place entered under' the pro- 

^^^ugideuto^ visions of this Act, to require any 


sworn and giye 
eridener. 


such persons to be examined on oath 
or solemn affirmation, and give evi- 
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dence touching any unlawful gaming in such house* 
walled enclosure, room or place, or touching any 
act done for the purpose of preventing, obstructing or 
delaying the entry into such house, walled enclosure, 
room or place or any part thereof, of any Magistrate 
or officer authorized %s aforesaid. 

No person so required to be examined as a witness 

shall be excused from being so examined when 

brought before such Magistrate as aforesaid, or from 

being so examined at any subsequent time by or 

before the same or any other Magistrate, or by or 

before any Court on any proceeding or trial in any 

ways relating to such unlawful gaining or any such 

acts as aforesaid, or from answering any question put 

to him touching the matters aforesaid, on the ground 

that his evidence will tend to criminate himself. 

% 

Any such person so required to be examined as a 
witness, who refuses to make oath or take affirmation 

accordingly or to answer any .such 
question as aforesaid, shall be subject 
to be dealt with in all respects as any person committ* 
ing the offence described in section 178 or section 179 
(as the case may be) of the Indian Penal Code'. 

11. Any person who shall have been concerned 
in gaming contrary to this Act, and who shall be 

examined as a witness before a Magis¬ 
trate on the trial of any person for a 
breach of any of the provisions of this 

m 

Act relating to gaming, and who* upon such exainina* 


XLV of ISGO 


WitneBses 

indemnified. 


1, For Act XLV of 1860 $€6 the rented edition, at modified up 

to lu April , 1903, publiahed by the LeisUIatiTe Department. 

0 * 
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tion, shalh in the opinion of the Magistrate, make 
true and faithful discovery, to the best of his know- 
ledge* of all things as to which he shall be so 
examined, shall thereupon receive from the said 
Magistrate a certificate in writing to that effect and 
shall be freed from all prosecutions under this Act 
for anything done before that time in respect of such 
gaming. 

' 12. Nothing in the foregoing provisions of this 

Act contained shall be held to apply 

toJe^taiS’gamw. “®^® wherever 

played. 


13. A Police-officer may apprehend without 

warrant— 


OsminK and 
aettinfc oiida and 
animale to fight 
in public streets. 


any person found playing for money 
or other valua'ble thing with cards, 
dice, counters or other instruments of 


gaming, used in playing any game not being a game 


of mere skill, in any public street, place or thorough- 
,fare situated within the limits aforesaid, or 


any person setting any birds or animals to fight 
in any public street, place or thoroughfare situated 
within the limits aforesaid, or 

.any person there present aiding and abetting such 
public fighting of birds and animals. 

Such persons when,apprehended shall be brought 
without delay before a Magistrate, and shall be liable 

y . • 

to a fine not exceeding fifty rupees, or to imprison¬ 
ment, either simple or rigorous, for any term not 
excetdi^ one bitendar zqontb { 

t # V 
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and such Folice^officer may seize all instruments 

of gaming found in such public place 

biXuroento of 0“ person of those whom he 

gaming found in shall so arrest, and the Magistrate 
public streets. 

may, on conviction of the offender, 
order such instruments to be forthwith destroyed. 

Note. Tlie gist of the offence under section 13 is “the gambling 
in a Public Street or place’*. Gambling in a private house is not^an 
offence under the Act.' 

14. Offences punishable under this Act shall be 

triable by any Magistrate having 
triaMe?* jurisdiction in the place where the 

offence is committed. 

But such Magistrate shall be restrained within the 
limits of his jurisdiction under the Code of Criminal 
Procedure, 1883^, as to the amount of fine or imprison¬ 
ment he may inflict. 

15. Whoever, having been convicted of an offence 

punishable under section 3 or section 
* of ‘his Act shall again bs guilty of 
any offence punishable under either of 
such sections shall be subject for every such subse¬ 
quent offence to double the amount of punishment to 
which he would have been liable for the first 
commission of an offence of the same description ; 

Provided that he shall not be liable in any case 
to a fine exceeding six hundred*rupeea, or to imprison¬ 
ment for a'term exceeding one year. 


1 . 

2 . 


GKc«n V. KhyroOf 2 N. W. P. 289. 

Set now the Code of Criminal Procedure, 1698 (Act V. of 1808), 
at modided up to Itt April, 1&03. ' 
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16. The Magistrate trying the case may direct 

any portion of any fine which shall be 

Portion of fine levied under sections 3 and 4 of this 
ma; be paid to 

informer. Act. or any part of the monies or 

proceeds of articles seized and ordered 
to be forfeited under this Act, to be paid to an 
informer. 

> 17. All fines imposed under this Act may be 

recovered in the manner prescribed by 
][l«coTe^and Rection 61 of the Code of Criminal 
oifinea. Procedure, 1883*, and such fines shall 

(subject to the provision*' contained in 
the last preceding section) be applied’* as the Lieute* 
nant-Governor or Chief Commissioner, a'* the case 
may be, shall from time to time, direct. 

18. [Offences under tlan Act to be "offence/^" within 
meaning of Penal Code.\ Rep. Act XVI of section 
Xt and Schedule^ Part 1. 


L See now bS. 386, 38? and 389 of Act V of 1808’ in the revised 
edition, as modified up to the let April, lOOU. 

3. As to crediting such fines to municipal funds in the Central 
PrOHnceii tee the Central Prorincee Municipal Act, 1003 
rXVI A 1908), ■. 40 Central Provlnees Code, ^ 1904. p. 383. 


CHAPTER IX. 

THE OPIUM ACT. 1878. 

(Act I of 1878). 

As modified up to the 1st April, lOSl. 

CONTENTS. 

PREAMBLE. 

Sections. 

1. Short title. 

Local extent. 

Commencement. 

2. {Repealed] 

3. Interpretation'clauee. 

4. PrQ^iibition of poppy cultivation and possession, 

etc., of opium. 

3. Power to make rules to permit such matters. 

6 . [Repealed] 

7. Warehousing opium. 

8 . Power to make rules relating to warehouses. 

9. Penalty for illegal cultivation of poppy, etc. 

10. Presumption in prosecutions under section 9. 

11. Confiscation of opium. 

12. Order of confiscation by whom to be made. 

13. Power to make rule4 regarding disposal of 

things confiscated, and rewards. 

14. Power to enter, arrest and seize, on information 

that opium is unlawfully kept in any enclos¬ 
ed place. 
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15J Power to seize opium in open places. 

Power to detain, search and arrest. 

16. Searches how made. 

17. Officers to assist each other. 

18. Vexatious entries, searches, seizures and 

arrests. ' 

19. Issue of warrants, 

20. Disposal of person arrested or thing seized. 

21. Report of arrests and seizures. 

22. {Repealed.] 

23. Recovery of arrears of fees, duties, etc. 

24. Farmer may apply to Collector or other officer 

to recover amount due to him by licensee. 

25* Recovery of penalties due under bond. 

Schedule. [Repealed.] 


Act No. 1 of 1878.* 

\9th January^ 1878.] 

■ An Act to amend the Law relating to Opium. 
[As modified up to the Ist April, 1931.] 


Whereas it is expedient 


Preamble. 


to opium : 
follows ;— 


to amend the law relatinfp 
It is hereby enacted as 


fihort title. 


1. This, Act may be called tho Opium 
Act, 1878. 


1 Por the Statement of (Jbjecta and Reawms, are Gazette of 
Indians??, Pt. V, p. 646; for ProceedinKs io OoudoU, tee 
Sapplamest, pp. B016 and 3630 1 fbid, 1878, pp. 63 and 80. 
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It shall extend to such local areae^ as the Gov^er- 

T t . . nor Genera] in Council may^ bp notifi- 

Local extent 

cation in the Gazette of India, from 
time to time direct; 


The Ai*t been declared in force in the i;k>QthAl Parganas by 
the Sonthal Parganas Settlement Regulation, 1872 0 of 1872), 
B. 3, ae amended by the Sonibal ParganaB Justice and Laws 
Regulation, 1899 (3 of 1809), B. & O. Code; in Bridsh 
BaluchisUm; by the Baluchistan Laws Regulation; 1913 
(2 of 1U13), Bai. Code; and in the Angul Dietrict, by 
the Align! Laws Keguladon, 1913 (3 of 1913), s, 3, B. & O. 
Cede. 

It has been declared in force in Upper Burma generally (except 
the Bban States), by the Burma Iaws Act, 1898 (13 of 1808),. 
s, 4 (7>, Scb. I, Bur Code* 

It has been declared in foreg in the Arakan Uill District by s. 2 of 
Reg, I of 191C, Bur. Code. 

The Act is supplemented in Burma by the Burma Opium Law 
Amendment Act, 1909 (Bur, Act 7 of 1909). Bur, Code* 

2. It has been extended by notification in the Gasiette of India, 
to the following. local areas from the date Bpecifle<l against 
each 

(7) Aimer*Merwara, from 2nd August, 1879, iec Gazette of India 
1879, Ft, T, p, 466; see also Aj. R, and 

{2) Assam, from Ist April, 1879, see iMd, p. 259; • 

{3j Bengal (which then included the present Province of Bihar 
and Orissa), from 31st August, 1878, sec Gazette of India,. 
187& Pt, It p. 52G ; 

(d) Bombay Preaideocy, from Isi April, 1878. see ibidj p. 231; 

(5) Cential Provinces, from 28th June, 1879, see ibid, 1879, Ft.* 
I, p. 441; 

(5) Coutg, from 1st April, 1883, see ii/d, 1882, Pt. I, p. 136; 

(7) Lower Burma, from29tb March, 1879, «e«*6W, 1879, Pt I;. 
P* 75; • 
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'And it shall come into force in each of such areas 


-Commenctimeat. 


on such day as the Governor General 
in Council in like manner directs in 


this behalf. 

2. {Repeal and atnemhnent of enactments.\ Rep. by 
the Repealiny <t}ul Atneiuling A\it, IHOJ {Xll of 189l\ 
and the Repealing and Ainending Act, J8'J4 (f V of 1894). 

3. In this Act, unless there be some- 
thing repugnant in the subject or 
context,— 

*I'opium’ means— 

(t) the capsules ot the poppy {Papacer Roinni- 
ferum L.); 

(u) the spontaneously coagulated juice of such 
capsules which has not been submitted to 
any manipulations other than those neces' 
sary for packing and transport; and 


(6) Madras Presidency, from Ibt July, 18H0, nee »hiil, 1880, 
Pt. I, p. 293 ; 

(0) the Punjab, from let April, 1880, see i&td, 1880, I't. 1. p. 16; 
and 

(20) United Rovincea of Agra and Oudh, ftom 2nd February, 
1878, ate ibid, 1878 Pt. 1, p. 6a 

The Act has been extended under a 10 (1) of the Burma 

Act, 1898 {13 ot 1808). to the Mjelat, eer Burma (iazette, 
1927, Pt. I, p. 243, and the wbede Act, with the exception 
of Bs. 6-8 and 23>2r>, has been extended to the Taunggyi 
Civil Statioii in the* &)uthern Shan "States and the Lashio 
Civil Statloa in the Northern Shan States,' respectively, 
jvith certain modifications, tee Bur Qaxettc, 1900. Pt I, p|a 
478 and 799, respectively. 

I. Thi^ definitioB was substituted by s. 40 and Seb. 11 of the 
Uaagerane Drags Act, (2 of 1930). 
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(m) any mixture, with or without neutral materi> 
als. of any of the above forms of opium . 
but does not include any preparation containing 

not more than 0*2 per cent, of morphine, 
or a manufactured drug as defined in 
secticiti 2 of the Dangerous Drugs Act. 
1930 ;1 

'‘Magistrate" means, in the Presidency-towns, a 
Presidency Magistrate, and elsewhere, a Magistrate 
of the first class or (when specially empowered^ by 
the Local Government to try cases under this Act) a 
Magistrate of the second class ; 

’[‘import' means to import inter-provincially, as 

defined in clause (j) of section 2 of the 
Dangerous Drugs Act, 1930 ; 

‘export* means to export-inter provinciatly, as de¬ 
fined in clause (/) of section 2 of the Dangerous Drugs 
Act, 1930 ; and] 

"transport" means to remove from one place to 
another within the territories administered by the 
same Local Government. 

NOTES. 

One having a license for the possession of opium 
■as a medical practitioner, limited to eight pollums of 
opium, sent his servant to buy from a licensed dealer 
■at Sholavaram, and bring to Madras four pollums of 


2 of 1930. 


h Fof notification empowering MagistratcB of the 2nd class 
in Madras to try cases under tlie Act, sec Madras Local 
Rules and Orders, edition 192^. 

2. These definitions were substituted by s. 40 and Sclu of the 
Dangerous Drags Act, lOSO (2 of 1930). » 
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opiitm. He was convicted of the offence of transport' 
ing opium without a license. Held, the conviction was 
right *. 


4. Except as permitted by this Act, or by any 


Prohibition of 
poppy cultivation 
and possession, 
etc, of opium. 

t 

3« 


other enactment relating to opium for 
the time being in force, or by rules 
framed under this Act or under any 
such enactment, no one shall— 

* * * 


possess opium : 

'*[(&)] transport opium ; 

‘[(c)] import or export opium ; or 
‘[^d)] sell opium. 


6 . The Local Government, [subject to the control]* 
Power to make Governof General in Council, 


rules to permit 
such matters. 


may, from time to time, by notification 
in the local Gazette, make rules* 
consistent, with this Act, to permit absolutely, or 
subject to the payment of duty or to any other con* 
dltions, and to regulate, within the whole or any 
specified part of the territories administered by such 
Government, all or any of the following matters — 


1 . 

2 . 

3. 

4. 





Qt SL V 0 S 13 Had. )91. 

Oi^ndl claaaea (a) and (6) were omitted by b. 40 and 8ch. II 
the DaogerouB Drugs Act, 1930 (2 of 1930)« 

Ori^pal clauaee (e), if) were re*^IcHered. ^>id. 

These words were substituted for the words ''with the previous 
BSBicUoD** by i« 2 azid 8ch. I of the Devolution Act, 1920 


(36 of 

For roles sade u 
■asd Clcdsi;ii!^ 




this sectioo »ee diffmot local Rules 
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• * * 

’[(a)1 the possession of opium ; 

’[(&)]' the transport of opium ; 

’[(c)] the importation or exportation of opium ; 
and 

’[(cf)] the sale of opium, and the farm of duties 
leviable on the sale of opium by retail : 

Provided that no duty shall be levied under any 
such rule on any opium imported and on which a 
duty is imposed by or under the law’ relating to sea* 
customs for the time being in force or under [the 
Dangerous Drugs Act, 1930]’. 

NOTES. 


There is nothing in any of the rules made under 
section 5 of the Act which would make the prepara¬ 
tion of an incorrect account punishable under Section 
9’. 


6. {Duty on opium imported by lnndl\ Rep by the 
Dangerous Drugs Act, 1990 (S of 1990')> 

7- The Governor General in Coun- 
cil may, by order notified in the 
Gazette of India,-*- 


1. Original ctansea (a) and (ft) were omitted by s. 40 and Scb. II 
of the Dangerous Drugs Act, 1930 (2 of 1930). 

2. Original clauses (c), (d), (e), {f) were re-lettercd. ihid. 

3. See the Sea Customs Act, 1878 (8 of 1878) (Chapter VIll). 

4. These words and figures were substituted for the word and 
figure “section 6” by s. 40 and Sch.' II of the Dangerous 
Drugs Act, 1930 (2 of 1930). 

. 6 . Umeth Ckunder Ohoae n. Q. E. 26 Cal. 671. 

and Maiku LaU vs. £. 64 L 0. 133b 22 Cr. L. J. 743tB24 

o. a^. 
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• (a) authorize any Local GoverAment to 
eetablish* warehouses, for opium legally imported 
into, or intended to be exported from, the territories 
administered by such Local Government, and 

(6) cancel any such order. 

So long as such order remains* in force, the Local 
Government may. by notification published in the 
official Gazette,— 

(c) declare any place to be a warehouse for all 
or any opium legally imported, whether before or 
after the payment of any duty leviable thereon, into 
the territories administered by such Government, or 
into any specified part thereof, intended to be expor¬ 
ted thence, and 

id) cancel any such declaration. 

An order under clause (5) shall cancel all previous 
declarations under clause (c) of this section relating 
to places in the territories to which such order refers* 

So long as such declaration remains in force, the 
owner of all such opium shall be bound to deposit it 
in such warehouse. 

8. The Local Government, [subject to the con¬ 
trol]* jof the Governor General in Council, may, from 


1. Foe iiotifivatbii suthori/anK the OoTemment of Bombay to 
establish a warehouse ‘ under this section, ace Bom. Ixtcal R. 
end O.. 

2. Hiehs Irorclt were substituted for the words “with the preri* 
ous sanction'* by a 2 and Sch. I. of the Doredution Act, 1930 • 
iSSof 
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rower to make notification in the 

rules relating to local Gazette, make rules^ consistent 
war iiees. regulate the safe 

custody of opium warehoused under Section 7 ; the 
levy of fees for euch warehousing : the removal of 
such opium for sale on exportation ; and the manner 
in which it shall be disposed of, if any duty or fees 
leviable on it be not paid within twelve months from 
the date of warehousing the same. • 

Penalty for person who, in contraven- 

illcgal cultivation tion of this Act, or of rules made and 

poppy- ct(. notified under section 5 or section 8,— 
a* * * * 


^I(u)] possesses opium, or 
*[(^)] transports opium, or 
*[(c)] imports or exports opium, or 
sells opium, or 

*[(<^)] omits to warehouse opium, or removes or 
does any act in respect of warehoused 
opium. 

and any person who otherwise contravenes any 
such rule, shall, on conviction before a Magistrate, 
be punished for each such offence with imprisonment 
for a term which may extend to one year, or with fine 


1. For rules issued under this section in Domhay, see Pombay 
Opium Manual ; in Punjab see Punjab Gazette, 1911, Pt. I, 
P. I9lh 

2. For the amendment of a. 9 in its application to the Punjab, 
see Pun. Act 3 ^ 1925. 

3. Original clauses (a) and (6) were omitted by s. -10 and Sch. II 
of tne Dangerous Drugs Act, 1930 (2 of 10%). 

4. Oriahiial clauses (e). {d), (e>. if), (y) were re-lettcred by s. 40' 
anildeo. II of Dangerous Dpigs Act, 193U (2 ^ 1980). 
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which may extend to one thousand rupees, or with 
both: 

and, where a fine is imposed, the convicting 
Magistrate shall direct the offender to be imprisoned 
in default of payment of the fine for a term which 
may extend to six months, and such imprisonment 
shall be in excess of any other imprisonment to which 
he may have been sentenced. 

NOTES. 

Salr by Servantt .'—Contrary to the conditions of his master’s 
opium license, the servant sold a preparation of opium between sun* 
set and sun-rise. The master was not present, and there was no 
evidence to show that he had directly or otherwise authorised the 
illegal sale. Held, that the master was not liable to a penalty under 
section,9 of Act 1 of, 1878.* 

Export A person who exports from outside the United 
Provinces opium to a warehouse, inside the United Provinoee, of 
which he is really the proprietor or teiApomry possessor, is in fa<>t, 
commits aa offence under tlic act.* 

preparation :—^The word ‘‘preparation” in R. 37 (d) of the Excise 
Rules framed under the opium Act designates a completed or 
manufactured article and not an article in process of manufacture, 
the test being whether the stage has been reached at whi(>h it can be 
used * 

NOTES. 

Poatesaion Where the place in which the opium was found, 
is one to which several persons had equal 'right to access, it is unsafe 
to Convict one Of them for illegal possession of opium.* 

], In re Bhoobun Ohunder Shaw. 11 C. L. R. 461. 

2. E. vs. Qobind Bern. 46 All. 146«L. R. 3A, 46 (Cr) s8l 1. C. 

100b 25 Or. ImJ. 612^‘a. I. B. 1924 All. 558. 

3^ T. Eamifi ▼«. E. 4 lAh. 12-73 I. C. 700 -24 Cr. L. J ; 

668*»A. I. B. 1924 Ub. 09. 

4. Khuai Bam Maharai vs. £. 3 Pat. L. J. 139*23 Cr. L. J. 

y, 264-111. It. 1992 P«t 387(1). 
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10. In prosecutions under section 9, it shall ’be 

,, presumed, until the contrary is proved, 

Presumption m , . 

prosecutions that all opium for which the accused 
luiiier section 0. person is unable to account satis¬ 
factorily is opium in respect of which he has commit¬ 
ted an offence under thi.s Act. 


Confiscfttion of 
opium. 


11. In any case in which an offence 
under section 9 has been committed,— 



'■*[(0)1 the opium in re'-pect of which any offence 
under the same section has been committed, 

^[(5)] wheie, in the case of an offence under 
clause ’’1(5) or (.c)] of the same section, the offender 
is transporting, importing or exporting any opium 
exceeding the quantity (it any) which he is permitted 
to tran.sport, import or export, as the case may 
be, the whole of tlie opium which he is transpor 
ting, importing nr exporting, 

”((0)1 where, in the case of an offence under 
clause '*[((/)] of the same section, the offender has 
in his possession any opium other than tlie opium in 
respect of which the offence has been committed, 
the whole of such other opium, 

shall be liable to confiscation. 


1. Original clause (a) was omited, ibid, 

2. Original clauses {h), (c), (d) were ledettered, ilnd. 

3. This wa|^ substituted foe “(d) or (s)”, ibid 

4. This was substituted for • 

36 
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’ The vessels/ packages and coverings in which any^ 
opium liable to confiscation under this section is 
found, and the other contents (if any) of the vessel or 
package in which such opium may be concealed, and 
the animals and conveyances used in carrying it, 
shall likewise be liable to confiucation. 


12- When the offender is convicted, or when the 

^ ^ . person charged with, an offence in 

tirder of , , , . , , 

confiscation by respect of any opium is acquitted, but 
whom to be made, the Magistrate decides that the opium 

is liable to confiscation, such confiscation may be 
ordered by the Magistrate. 

Whenever confiscation is authorized by this Act, 
the officer ordering it may give the owner of the thing 
liable to be confiscated an option to pay. in lieu of 
confiscation, such fine as the‘officer thinks fit. 

When an offence against this Act has been 
compiitted. but the offender is not known or cannot 
be found, or when opium not in the possession of any 
person cannot be satisfactorily accounted for, the 
case shall be enquired into and determined by the 
Oolleotor of the district or deputy Commissioner, or 
by any other officer authorized by the Local Govern- 
menk in this behalf, either personally or in right of 
his office, who may order such confiscation : Provided 
that no such order shall be made until the expiration 
of one month, from ’the date of 'seizing the things 
intended to be confiscated or without hearing the 
pereohs (if any) claiming any right thereto, and the 
avideno^(if any) which they produce in support of 
' thok claims. 
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NOTES. 

Confiscation of car used in smuggling :~An order of coBfiecaUcn 
under eection 12 in rcepcct of a motor car used in emucgz;Ung opium 
is illegal unless an oppertiianity is given to the owner of the car to 
prove that he bad no knowledge or reason to believe that it was need 
for smuggling^ . 

^ , 13. The Local Government may.* 

Power to make 

nilcB regarding • • • from time to time, by notification 

Gazette, make ruleS» 
reward*. consistent with this Act to regulate— 

(rr) the disposal of all things confiscated under 
this Act: and 

(6) the rewards to he paid to ofRcers and infor¬ 
mers out of the proceeds of fines and confiscations 
under this Act. 


14. Any officer of any of the departments of 


I'ower to enter, 
Arrest Aiid seize, 
on information 
that opium is un¬ 
lawfully kept ui 
any eneloaed 
place. 


Excise, Police, Customs, Salt, Opium 
or Revenue superior in rank to a peon 
or constable, who may in right of his 
office be authorized by the Local 
Government* in this behalf, and who 


has reason to believe, from personal knowledge or 


from information given by any person and taken down 


1. jkfanysn Das vs. Hakim Bux. 2 Fat. L, T, 03=69 I. C. 683= 
23 Cr. L. J. 747*1 Pat. L. R. 32 (Or). 

2, The words ‘'with the previous sanction of the Governor General 
in Council" wen omitted by s. 2 and Scb.J of the Devidution 
Act, ld20 (38 of 1920). 

S. Bte List of rules noted nnder s. 5, supra, which were made 
also under the powers conferred by this section. 

4, For nodfioation conferring powers on olRuials of the class 
refsned Ip, ses different local Rules and Orders.* 
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in writing, that opium liable to confiscation under 
(his Act is kept or concealed in any building^ 
vessel or enclosed place, may, between sunrise and 
sunset,— 


(n) enter into any such building, vessel, or place ; 

is 

(b) in case of resistance, break open any door 
and remove any other obstacle to such entry ; 

(c) seize such opium *• • • • and 

any other thing which he has reason to believe to 
be liable to confiscation under Section 11 or any other 
law for the time being in force relating to opium ; and 

(<i) detain and search, and if he think proper, 
arrest, any person whom he has reason to believe to 
be guilty of any offence relating to such opium under 
this or any other law for the time being in force. 

I 


15. Any officer of any of the said departments 
power to seise mo-y 

ogi^inopen (ct) seize, in any open place or in 

transit, any opium or other thing 
which he has reason to believe to be liable to confis¬ 
cation under section 11 or any other law for the time 
being in force relating to opium ; 

* (6) detain and search any person whom he has 

I'eason to believe to be guilty of any 
offence against this or any other such 
law, and, if such person .has opium in 


V , 


% 

-1:‘.'Rie'irdrd'‘'iDBnu{8ctorcd" was omitted by a. 40 snd Beh. 11 
of the Dasgereus l>rugs Act, 1930 (2 of 19.10). 

; ^aad'sH ttatorials used ia the manufseture thereof* 
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his possession, arrest him and any'other persons in 
his company. 

16. All searches under Section 14 or Section 15 

shall be made in accordance with the 
provisions of the Code of Criminal 
Procedure*. 

17. The officers of the several departments men¬ 

tioned in Section 14 shall, upon notice 
each other. 8iven or request made, be legally 

bound to assist each other in carrying 
out the provisions of this Act. 

18. Any officer of any of the said departments 

Vexatious cntricB. without reasonable ground of 

ecarclies, aeizurea suspicion, enters or searches, or causes 

to be entered or searched, any building, 
vessel or place, 

or veratiously and unnecessarily seizes the pro¬ 
perty of any person on the pretence of seizing or 
searching for any opium or other thing liable to con- 
iiscation under this Act, 

or vexatiously and unnecessarily detains, searches 
or arrests any person, 

shall, for every such offence, be punished with Bne 
not exceeding five hundred rupees. * 

19« The Collector of the districts Deputy Commis* 

^ sioner or other^ officer authorized by 

iBBue of warrants* , _ . ^ ^ lia 

the Xjocal (iovernment m this Derialre 

a 

either peifsonally or in right of his office, or a Magis- 


1. See DOW the Code of Criminal Procedure, 1898 (Act 5 of 1898). 

2. foot-note to a. 14, awpro.. . , 




566 


CBIHINAL COTTBT PBACTICK 


[Pt. IV 


tratd, may issua hia warrant for the arrest of any 
person whom he has reason to believe to have commit^ 
ted an offence relating to opiumt or for the search* 
whether by day or night, of any building or vessel or 
place in which he has reason to believe opium liable 
to confiscation to be kept or concealed. 

All warrants issued under this section shall be exe¬ 
cuted in accordance with the provisions of the Code 
of Criminal Procedure*. 

20*. Every person arrested, and thing seized, under 

Disposal of person 14 or Section 15, shall be for- 

arrested or thing warded without delay to the ofiScer in 

charge of the nearest police-station ; 
and every person arrested and thing seized under 
Section 19 shall be forwarded without delay to the 
officer by whom the warrant was issued. 

Every officer to whom any person or thing is for¬ 
warded under this section shall, with all convenient 
despatch, take such measures as may be necessary for 
the disposal according to law, of such person or thing. 

21. Whenever any officer makes any arrest or 

seizure under this Act, he shall, within 
forty-eight hours next after such arrest 
« or seizure, make a full report of all the 

particulars of such arrest or seizure to his immediate 

4 

official superior. 


( « 

1. See DOW .the.Code of Criminal Procedure, 1898 (Act 6 of 1698.) 

2. Phr eubstitated Sections 20,20A, 20B, 20C, ae in force in the 

Bombay tee Bom. Act 2 of 1928, a. B, and Bom. 

Act 44 ^ aubatitoted aectUma In feme in the 

Central PnrlOd^ Me 0. P. A*t 1 of 1929. 
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22- [Procedure in case of illegal poppy cnUim~ 
tion.] Rep. by the Dangerous Drugs Act, J930 (S of 

mo). 

Ewovery of ar^ 23. Any arrear of any fee or 
ard of fees, Julios, duty imposed under this Act or any 

CtCi 

rule ma^le hereunder, 

and any arrear due from any farmer of opium- 
revenue, 

may be recovered from the person primarily 
liable to pay the same to the Government or from 
his surety (if any) as if it were an arrear of land- 
revenue. 


due to liim by 
licensee. 


24> When any amount is due to a farmer of 

„ „ opium-revenue from his licensee, in 

Farmer may ' 

apply to Collector respect of a license, such farmer may 

an* application to the Collec¬ 
tor of the district. Deputy Commis¬ 
sioner or other^ officer authorized by 
the Local Government in this behalf, praying such 
officer to recover such amount on behalf of the 
applicant; and on receiving such application, such 
Collector, Deputy Commissioner or other officer may 
in his discretion recover such amount as if it 
were an arrear of land-revenue, and shall pay 
any amount so recovered to the applicant: 

Provided that the execution of any process 
issued by such Collector, [Deputy Commissioner]’ 


1 . See foot-note to e* 14| supra. 

2. The words ‘‘Deputy Oomcnbmoner*’ wore substituted for the 

words “Deputy CoUeotor"' by the Repealing and Amending 
Actt 1601 (12 of 18B1)» Sobe Ui 
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or' other officer for the reoov^ery of such amount 
shaU be stayed if the Hcensee institutes a suit in 
the Civil Court to try the demand of the farraeri 
knd furnishes security to the satisfaction of such 
officer for the payment of the amount which such 
Court may adjudge to be due from him to such 
farmer : 

Provided also that nothing contained in this 
section or done thereunder shall affect the right 
of any farmer of opium-revenue to recover by 
suit in the Civil Court or otherwise any amount 
due to him from such licensee. 


Rcoovcry of 
penaUia duo 
under l)ond. 


25. When any person, in compliance with any 

rule made hereunder, gives a bond for 
the performance of any duty or act, 
such duty or act shall be deemed to be 
a public duty, or an act in which the public are inter* 
ested, as the case may be, within the meaning of the 
Indian Contract Act, 1872, section 74; and, upon 
breach of the condition of such bond by him, the 
whole sum named therein as the amount to be paid in 
case of such breach may be recovered from him as if 
it were an arrear of land*revenue. 


SCHEDULE. 

[EKAOTMENTS REPEALED.] 
Repealed by Act XII of 1891. 



CHAPTER X. 

THE REFORMATORY SCHOOLS ACT 1897. 

CONTENTS. 

J. Prelimi narf/. 

Sectiiins. 


1. Title, commencement and extent. 

2. Repeal of Act V of 1876. 

3> Section 399 of Act X of 1882 repealed on date 
fixed by a notification under section 1, sub* 
section (j). 

4. Definitions. 


ii. Reformutory Schools. 

5. Power to establish and discontinue Reforma¬ 
tory Schools. * 

6. Requisites of Schools. 

7. Tn.spection of Reformatory Schools. 

8. Power of Courts to direct youthful offenders to 
be sent to Reformatory Schools. 

9. Procedure where Magistrate is not empowered 
to pass an order under Section 8. 

10. Power of Magistrates to direct boys under 
fifteen sentenced to imprisonment to be sent 
to Reformatory Schools. 

11. Preliminary enquiry and finding as to age of 
youthful offender. • 

12. Government to determine Reformatory School 
to which such offenders shall be sent. 

13. Persons found to be over eighteen years not to 
be detained in Refprmatory Schools. 
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14. Discharge or removal by order of Government. 

15. Power to Governor-General in Council to 
direct use of Reformatories in one province 
for reception of youthful offenders from 
another. 

16> Certain orders not subject to appeal or 
revision. 

, III. Management of Reformatory Scboola. 
Sections. 

17. Appointment of Superintendent and Committee 
of Visitors or Board of Management. 

18. Superintendent may license youthful offenders 
to employers of labour. 

19. Cancellation of license. 

# 

20. Determination of license. 

21. Cancellation of license in ca&e of ill-treatment. 

22. Superintendent to be deemed guardian of 
youthful offenders. 

Power to apprentice youthful offender. 

23. Duties of Committee of Visitors. 

24. Powers of Board of Management. 

25. ^ Power to appoint Trustees or other Managers 

of a school to be a Board of Management. 

26. Power of Board to make rules. 

JV. Offences in relatibn io Reformalory Schools. 

I 

2^. Penalty for Introduction or removal or supply 
of prohibited articles and communication With 
youthful offenders. 
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28. Penalty for abetting escape of youthful 
offender. 

29. Arrest of escaped youthful offender. 

K. Miscellaneous^ 

30. Application of Act XV of 1869 to youthful 

t 

offenders detained in Reformatory Schools. 

31. Power to deal in other ways with youthful 
offendersi including girls. 

32. Procedure when youthful offender under 
detention in a Reformatory School is again 
convicted and sentenced. 


ACT No. VIII of 1897. 

Ad Act to amend the law relating to Reformatory 
Schools and to make farther provision for 
dealing with youthful offenders. 

{Heceived the assent of the (?ot>erMor-Generof 

071 the 11th March, 1S97.) 

Passed by the Qovernor-General of India in Council. 
Whereas it is expedient to amend the law relating 
to Reformatory Schools and to make further provision 
for dealing with youthful offenders; It is Irereby 
enacted as follows :— 

I. Pr^iminary. 

Title, commence- * 1- W) This 'Act may be called the 
meat and ^tent. Reformatory Schools Act, 1897 ; and 

(y) It shall come into force at once. 

% 

(y) This section and Section 2 shall extend to the 
whole of British India* The other sections shall ex* 
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tend in the first instance to the whole of British India 
except the territories for the time being administered 
by the Lieutenant'Governor of the Punjab and the 
Chief Commissioner of Coorg, but either of. the said 
Local Governments may at any time, by notification 
in the local official Gazette, extend these sections to 
their territories from such day as may be fixed in any 
such notification. 


pedcalof Act V 
of 1876. 


2. (?) The Reformatory Schools Act* 
1876, is hereby repealed. 

(S) But all proceedings taken, orders passed, 
officers appointed or authorised and rules made under 
the said Act shali, as far as may be, be deemed to 
have been respectively pa.ssed, appointed or autho¬ 
rised and made under this Act. 

is) Any enactment or document referring to the 
said Act shall, as far as may be, be construed to refer 
to this Act, or to the corresponding portion thereof. 


6w^n399of Act 3 , From the date fixed by any no- 
X of 1883 repealed . 

on date fixed by tification issued under Section 1, sub- 

6ub section (5), Section 399 of the Code of 
section Criminal Procedure 1882, shall be re¬ 

pealed in the province to which the notification 
relates. 


Definitions. 


4. In this Act, unless there is any¬ 
thing repugnant in the subject or 
context,7- . 

s 


V (a) . *‘yoptfafal offender” means any boy who has 
been convicted of «ny offence punishable with trans- 
ixirtation or imprisonment and who, at the time of 
ATCb eoaviittian* w&s undes the age of fffts.oo. ysara: 
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( 6 ) “Inspector General” includes any ofecer 
appointed by the Local Government to perform all or 
any of the duties Imposed by this Act on the Inspector 
General: and 

(c) “District Magistrate” shall include a Chief 
Presidency Magistrals. 

NOTES. 

A boy of 26 ia not a youthful offender^. 


71. Reformatory Schoola. 

Voworto estoblisli 5 . With the previous sanction of 
and (UBCoiitiimc , ^ ... ..... ... 

Kfformntory the Governor*Goneral in Council, the 

Schools. Local Government may— 

(rt) establish and maintain Reformatory Schools 

at such places as it may think fit; 

( 6 ) use as Reformatory Schools, schools kept 

by persons willing to act in conformity with such 

rules, consistent with this Act, as the Local Govern* 

ment may prescribe in this behalf ; 

(c) direct that any school so established or 

used shall cease to exist as a Reformatory School or 

to be used as such. 

Itequieites of E^very school so established or 

schools. must provide— 

(a) sufficient means of separating the inmates 
at night; 

(ft) proper sanitary arrMigements, water-supply, 
food, clothing and bedding for the youthful offender^ 
detained therein ; 


1. Hamid ▼. £.2Bar.L.J.96-24Cr.L.J.918=75.I.a294» 
A. m. 1024 Rang. 16. ■ * • 
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' (c) the means of giving such youthful offenders 
industrial training; 

(d) an infirmary or proper place for the recep¬ 
tion of such youthful offenders when sick. 

7. (i) Every School intended to be established or 
used as a Reformatory School' shall, before being 

used as such, be inspected by the 
Inspector General, and if he finds that 
the requirements of Section 6 have 
been complied with, and that, in his opinion, such 
school is fitted for the reception of such youthful 
offenders as may be sent there under this Act, he 
shall certify to that effect, and such certificate shall 
be published in the local official Gazette, together 
with an order of the Local Government establishing 
the school as a Reformatory School or directing that 
it shall be used as such, and the school shall there¬ 
upon he deemed to be a Reformatory School. 

(2) Every such school shall, from time to time, 
and at least once in every year, be visited by the said 
Inspector General, who shall send to the Local 
Government a report on the condition of the school 

in such form as the Local Government may prescribe. 

* 

8 . (i) Whenever any youthful offender is sentenced 

Fover of Coarta transportation or imprisonment, and 

to direct youthful is, in the judgment of the Court by 
offenden tobe- . i' 

Bent to Beforma* WRlch ne is sentenced, a proper person 

to^Bcboole. inmate of a Reformatopgr 

School,* the Court niay, subject to any rules made by 
the Loe^l^overan^ent* direct that, instead of undergo¬ 
ing bik ilintenoef he ehall be sent to such a eohool, 
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and be there detained for a poriod which shalt Be not 
less than three or more than seven years. 

(£) The powers so conferred on the Court by this 
section ^hall be exercised only by (a) the High Court, 
(6) a Court of Session, (c) a District Magistrate, and 
(d) any Magistrate specially empowered by the Local 
Government in this behalf, and may be exercised by 
such Courts whether the case comes before tjiem 
originally or on appeal. 

(i?) The Local Government may make rules for— 

(oi) defining what youthful offenders should be 
sent to Reformatory Schools, having regard to the 
nature of their offences of other considerations, and 

(5) regulating the periods for which youthful 
offenders may be sent to such schools according to 
their ages or other consideration. 

Notes.—The sending of first youthful ofibnders, whose antecedents 
are not shown to be bad, to onlinary jails, has the effect of making 
them hardened criminals after they arc discharged from such jails. 

There ate other suitable forms of puniehmeot provided by the 
law. The provisions of llcformatory Schools Act are intended for 
cases of youthful offenders*. 

Power of High Court on revlsioo— * 

Under Section 439 (1) Cr. P. C. the High Court has the power 
to pass an order under sub-section 2 of Section 8 of the Reformatory 
Schoed Act not only on appeal but also in revision*. 

• a 

n 

1. E.v.Dkttram MMak,m 1. C. 390 (2). 27Cr.L.J. 934 (2). 
A. L R. 1926 Lah. 611. 

S. V. Laktkman Naran., 30 Bom. L. B. 952. A. L B. 1928 
Bom..848. * 
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0.' (7) When any Magistrate not empowered to 

Procedure where' pass an order under the last foregoing 
Magistrate is not section is of opinion that a youthful 

offender convicted by him is a proper 
under Section 8. person to be an inmate of a Refor- 

Rlatory School, he may, without' passing sentence, 
record such opinion and submit his proceedings and 
forward the youthful offender to the District Magis* 

trate to whom he is subordinate. 

* 

(£) The Magistrate to whom the proceedings are so 
submitted may make such further inquiry (if any) as 
he may think fit and pass such sentence and order for 
the detention in a Reformatory School of the youthful 
offender, or otherwise, as he might have passed 
if such youthful offender had been originally tried 
by him. 


Power of 
Magistrates to 
direct boys under 
fifteen sentenced 
to impnsonraent 
to be sent to 
Reformatory 
Scbools. 


10. The officer in charge of a prison 
in which a youthful offender is con¬ 
fined. in execution of a sentence of im¬ 
prisonment, may bring him. if he has 
not then attained the age of fifteen 
years, before the District Magistrate 


within*whose jurisdiction such prison is situate ; and 


‘such Magistrate may, if such youthful offender 
appears to be a proper person to be an inmate of a 
Reformatory School, direct that, instead of undergoing 

a e 

th^residu9 of his^antence* he shaH be sent to a Re* 

I 


forl^atory School, and there detained for a period 
which shall be subject to the same limitations as are 
prO^cribedd^y or under section 8, with rSferenoe to 
Ihd-period of detention thereby authorised. 
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Prelimin&rv cn* .j , 
4iaii7 and finding 
as to age of yout£- 
ful offender. 


'll. (i) JBefore directing an 7 youth¬ 
ful offender to be eent to a Reformatory 
School under Section 8, Section 9 or 
Section 10. the Court or Magistrate 


ishali inquire into the question of his age and. after 
taking such evidence fif any) as may be deemed neces¬ 


sary, shall record a finding thereon, stating his age as 


nearly as may he. 


0 is) A similar inquiry shall be made and finding 
recorded by every Magistrate not empowered to pass 
an order under Section 8 before submitting his procee¬ 
dings and forwarding the youthful offender to the 
District Magistrate as required by Section 9, sub¬ 
section (i). 


Motet.— Section 11 require** that an enquiry tw to avc ehonld be 
held before eciiding a jouthfnl offender to a Heioimnlory School. 
There must lie a clear finilingne touffc. Titc period of detention in 
the Reformatory School must also be fixed'. 


Oovernment to 
determine Kefor- 
inatory School to 
which such offen* 


12. Every youthful offender directed by a Court 

or Magistrate to be sent to a Reforma¬ 
tory School shall be sent to such 
Reformatory School as the Local 
•ders thall be sent. Government may, by general or special 

order, appoint for the reception of youthful offenders 
so dealt with by such Court or Magistrate : 

Provided that, if accommodation in a Reformatory 
School is notimihediately avaihtble fqr such yoqtbful 
of^e^der, he may be detained in the juvenile ward or 
fiuoh other suitable part of a prison as the Local 
Oovernm«n#may direct— 


1. X. V. BefM Ckptmg. 3 Roag.^lBa a. I. 303,. 

8 ? 
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(a) until he can be sent to a Reformatory School. 


or 


ib) until the term of bis original sentence 
expires. 

whichever event may first happen. Should the term 
of his original sentence first exilire. he shall thereupon 
be released, but, should he be sent to a Reformatory 
School, then the period of detention previously 
undergone shall be treated as detention in a Refo|^- 
matory School. 

18. (]) If at any time after a youthful offender 

has been sent to a Reformatory School 
it appears to the Committee of Visitors 
or Board of Management, as the case 
may be, that the age of such youthful 
offender has been understated in the 
order for detention, and that he will attain the age 
of eighteen years before the expiration of the period 
for which he has been ordered to be detained, they 
shall report the case for the orders of the Local 
Government. 

(s) Ko person shall be detained in a Reformatory 
School after he has been found by ' the Local 
Government to have attained the age of eighteen 


Persona found to 
be orer eighteen 
years not to be 
detained in 
Reformatory 
Schools. 


14. The Local Government may at 


years. 

Diaeharwor 
removdoyorder _ 
of Government ^rdw any yhuthful oflfender— 

« * 

(а) to be discharged from a Reformatory School; 

(б) '^ be removed from one Refoni|atory School 
io another, ettch soboot situate within the territories 
subject to siKh Government: Provided that the whole 
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period of his detsrntion in a Reformatory School shall 
not be increased by such removal. 

15. (7) The Governor General in Council may by 


Power to 
Oovernor- 
Geoeral in 
CouncU to 
direct use of 
Keformatorice 
in one province 
tor reception of 
youthful offon- 
4rs from 
another. 


general or special order direct that 
any Reformatory School situated in 
one pibvince shall be available for 
the reception of youthful offenders 
directed to be sent to any Reformatory 
School by any Court or Magistrate fn 
any other province. 


(S) Any such order may also provide for the 
removal of the youthful offender, and the cost of his 
maintenance, and may give any such further direc¬ 
tions as may be necessary. 


16. Nothing contained in the Code of Criminal 


Certain orders 
not aubieot to 
Appeal or re^ 
Tiaion. 


Procedure, 1882, shall be construed to 
authorise any Court or Magistrate to 
alter or reverse in appeal or revision 
any order passed with respect to the 


age of a youthful offender or the substitution of an 


order for detention in a Reformatory School for 


transportation or imprisonment. 


III.—Management of Reformatory Schools. 


17. (/) For the control and management of every 


^poiDtmcnt 
oiBuperin* * 
tendent and 
Gornmlttoe of 
Visitor* or 



Reformatory School, th.e Local Govern¬ 
ment shall . appoint either (a) a 
Superintendent and a Committee of 
*■ Visitors, or {b) a Board of Manage¬ 
ment. • 
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{2) Bverf Committee anfd every Board so 
appointed must consist of not less than five persons, 
^ whom two at least, sh^il be Natives of India. 


(d) The Locial Government may suspend or 
remove any Superintendent or any Member of a 
Committee or Board so appointed. 


18. (I) Every Superintendent so appointed may, 
'With the sanction of the Committee, by license under 

Superintendent youthful offendeg 

may license sent to a Reformatory School, who has 

ders to employers attained the age of fourteen year*., to 
of labour. jjye xtnder the charge of any trust¬ 

worthy and respectable parson named in the license, 
or any officer of Government or of a Municipality, 
being an employer of labour and willing to receive 
and take charge of him, on the condition that the 
employer shall keep such youthful offender employed 
at some trade, occupation or calling. 


(2) The license shall be m force for three months 
and no longer, but may, at any time and from time 
to time until the expiration of the period for which 
the youthful offender has been directed to be detained 
be renewed for three months at a time. 


OoQcsUatioa license shall be cancelled 

of IkMose. at the desire of the employer named 

in the license. 

29. If during the term of the license the employer 

named therein dies, br ceases from 
lioense.. {bi)siaess br to employ labour, oi; 

period for llrhiob the youthft^ offender hat boon 
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directed to be detained in the Keformatory School 
expires, the license shall thereupon cease and 
ddtermine. 

21 If it appears to the Superintendent that the 

employer has ill-treated the youthful 
offender, or has not adequately 
provided for his lodfrins and main¬ 
tenance, the Superintendent ma^ 
cancel the license. 


Caii(>cUattoii 
of licenar in 
cane of illtrcat* 
ment, 

e 


22 (i) The Superintendent of a Reformatory 

Ruponr.fndent deemed to be the 

to be (leemcd guardian of every youthful offender 

youthful detained in such school, within the 

oflenderh. meaning of Act No. XIX of 1850 

{concernin<f the bindtntj of apprentices). 

(,.0 If it appears to the Superintendent that any 

Power to npnreo- youthful offender licensed under sec- 
^^youthful tion 18 has beliaved well during one 

or more periods of his license, the 
Superintendent may, with the sanction of the Com¬ 
mittee, apprentice him under the provisions of the 
said Act. and on such apprenticement the right to 
detain such youthful offender in a Reformatory School 
shall cease and the unexpired term (if any) of his 

sentence shall be cancelled. 

► « 

% 

88 . (i) Every Committee of Visitors appointed 
r under section 17 for a Reformatory 

miww - ^hool shatl, at least once in every 

montb,— . 1 . I . 
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' (a) visit the school, to hear complaints and see 
that the requirements of section 6 have been com¬ 
plied with, and that the management of the school is 
proper in all respects ; 

(b) examine the punishment-book ; 

4 

(c) bring any special cases to the notice of the 
Inspector General ; and 

(<f) see that no person is illegally detained in the 
school. * 

(f) If any member of a Committee of Visitors so 
appointed fails or neglects, during a period of six con¬ 
secutive months, to visit the school and assist in the 
discharge of the duties aforesaid, he shall cease to be 
a member of such Committee. 

24. If, in exercise of the ^ower conferred by sec¬ 
tion 17, the Local Government appoints 
*** a Board of Management for any Refor¬ 
matory School, such Board shall have 
the powers and perform the functions of the Superin¬ 
tendent under sections 18 to 22, both inclusive ; and 
the license mentioned in section 18 may be under the 
hand of their chairman ; and they shall be deemed to 
be t^e guardians of the youthful offenders detained in 
such school. 


25. The Local Government may declare any body 


Fever to appoint 
traelM or other 
Manttcrs q< a 
acb^tobla 
Board of 

management* 


of Trustees or Managers of a school. 
Who are willing to act in conformity, 
with the rules referred to in section 5, 
clause (b), to be a Board of Manage¬ 
ment under thU Act. and thereupon 

0 
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such body or Man&gers shall hava all the powers 
and perform all the functions of such Board of 
Management. 


2d. (i) With the previous sanction of (he Local 

Government, every Board of Manage- 
to'maker^”* ment of a Reformatory School may 

from time to time make rules consis¬ 
tent with this Act— 


. (0 to prescribe the articles which are to 6e 
deemed to be “prohibited article*': and 

(li) to regulate— 

(</) the conduct of business of the Board ; 

(h) the management of the school; 

(c) the education and industrial training of 
youthful offenders ; 

(d) visits to, and communication with, youthfu. 
offenders ; 

(e) the terms and conditions under which any 
articles declared by the Board to be “prohibited 
articles” may be introduced into or removed out of 
the school ; 

(/) the manner in which such articles are to be 
removed when introduced without due authority r 

({/) the conditions and limitations under which 
such articles may be supplied outside the school 
to any youthful, offender under order of detention 

therein; ^ 

* 

(h) the conditions on which the possession by 
any such youthful offepder of such articles may 
be sanctioned: 
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• (0 the penalties to be imposend for^ the suppl;^' 
or poesession of such articles when BUpplidd or 
possessed without due authority ; 

0) the punishment of offences committed by 
youthful offenders : and 

(/r) the granting of licenses for the employment 
of youthful offenders. 

{2) In the absence of a Board of Management the 
Local Government may make rules consistent with 
this Act to regulate for any Reformatory School the 
matters mentioned in any clause of aub'section (iK 
other than clause {ti) (a), and also the mode in which 
the Committee of Visitors shall conduct their business. 


Offences in relation to Heformatory Schools. 


27. Whoever, contrary to any rule made under 
Penelty for intro. SBction 26, introduces or removes or 


duetion ur 
removal or supply 
of prohibited 
arsdes imd ^ 
c om ID 1211 icft tion 
udih youthful 
'^iidert. 




attempts by any means whatever to 
introduce or remove into or from any 
Reformatory School, or supplies or 
attempts to supply outside the limils 
of any Reformatory School to any 
youthful offehder under order of detention therein, any 
probfbited article, 

and every officer or person in charge of a Reform^ 
atory School who, contrary to any such rule, 
knowingly suffers any such article to be introduced 
into or removed from any Reformatory School, to be 
poadiBSe^ by any youthful offender detained therein, 
or to be ouppliod to any euoh youthful offender 
outside Itr H^Us, ' • , " ^ ' 
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and whoever, contrary to any stihh rule; eoi^mu* 
nicatee or attempts to communicate with any such 
youthful offender, 

and whoever abets any offence -made punishable 
under this section, 


shall, on conviction before a Magistrate, be liable 
to imprisonment for a term not exceeding six months, 
or to fine not exceeding two hundred rupees, or 
to both. . 


28. Whoever abets an escape, or an attempt in' 

,, , . escape, on the part of a youthful 

I’fimlty for . 

Rl»ettuiKt«cape offender from a Reformatory School, 

or from the employer of such youthful 
offender, shall be punishable with 
imprisonment for a term which may extend to six 
months, or with fine .not exceeding two hundred 
rupees, or with both. 

29. A Police-officer may, without orders from a 

. , , Magistrate and without a warrant. 

Arrest of escaped , - , - 

youthful oifemler. arrest any youthful offender sent to a 

Reformatory School under this Act, 

who has escaped from such school or from his 

employer, and take him back to such school or to his 

employer. • 


r .—Miacellaneou a. 


80. The provisions of the Prisoners’ Testimony 

Application of Act Act, 1869. shall, be applied, so far a» 
XVof i8®no they can be made applicable, to youth- 

Setolned in ful offenders detained in Reformatory 

mat^ Sdioola, Sehoole ae if they were persons con¬ 
fined in Jhil within thd ttteajtlng of that Act. 
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81. (J) Notwithstanding anything contained in 

^ j . . this Act or in any other enactment for 

Power to deal m , , . _ 

other ways with the time being in force, any Court may, 

instead of senten¬ 
cing any youthful offender to transpor¬ 
tation or imprisonment or directipg him to be detain¬ 
ed in a Reformatory School, order him to be— 

(a) discharged after due admonition, or 

« (6) delivered to his parent or to his guardian or 
nearest adult relative, on such parent, guardian or 
relative executing a bond with or without sureties, 
as the Court may require, to be responsible for the 
good behaviour of the youthful offender for any 
period not exceeding twelve months. 

(S) For the purposes of this section the term 
**youthful offender" shall include a girl. 

(tf) The powers conferred on the Court by this 
section shall be exercised only by Courts empowered 
by or under section 8. 

(4) When any youthful offender is convicted by 
a Court not empowered to act under this section and 
the Court is of opinion that the powers conferred by 
this section should be exercised in respect of such 
youthful offender, it may record such opinion and 
submit the proceedings and forward the youthful 
offeiider to the District bfagistrate to whom such 
.Court is subordiiiAte. , 

- (^) The Disirtet Magistrate to whom the '^prooeed- 
ings'Jfre'sp subini^^ m&y thereupon make such order 
or pass sttoji senteoce as he might have made or pass¬ 
ed iiithe oMib had.origisaUy baan tried by him. 
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NOTES. 

Section SJ of the Act is applicable to the case of n 
mitior girl fouwl guilty, even oj murder'. 


32. When a youthful offender during his period 


Procedure when 
yhuthfiil offender 
under detention 
in a Reformatory 
School ia Again 
eonvicte<l and 
sentenced. 


of detention in a Reformiatory School 
is again convicted by a Criminal Court, 
the sentence of such Court shall com¬ 
mence at once, notwithstanding any¬ 
thing to the contrary in section 39^ of 
the Code of Criminal Procedure, 1882, 


but the Court shall forthwith report the matter to the 
Local Government, which shall have power to deal 
with the matter in any way in which it thinks fit. 


CHAPTER XI. 

NOTES 

4 

oir 

The Eiploeive Substaoees Act (V! ot 1908). 

SaDction—PosseBsion. 

# 

The sanction of the Local Government for the 
trial of an offence under the Explosive Substances 
Act, is not required in the stage of the Magisterial 
enquiry, but sanction must be obtained before the case 
proceeds to trial in the Court of Se.ssion Where 

1. ParbaH v. E. 65 I. C. 600 * 24 O. & 305 *28 Cr. L. J.-145. 

2. Emperor ▼. N<Uku Ram, 1)7 All. 366-A. I.^R. 1934. All 932. 
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certain persons formed a conspiracy with anarchical 
designs and the evidence showed that the accused was 
temporarily residing in the bouse where the conspira¬ 
tors met and where explosive articles were stored. 
Held’ That the accused was liable to be convicted 

I 

under section 5 of the Explosives Act^. Not only does 
the term “possession imply knowledge, but the expres¬ 
sion “maliciously,as used in section 4 connotes 
intention. But neither knowledge nor intention as to 
the use to be made of an object, can he imputed to a 
person who is not conscious of its existence*. 

NOTES. 

OK 

The Press and Registration of Books Act. 

(Act XXV of 1867). 

Condition of Press.—The press that is referred to- 
in section 13 is a press for the printing of books and 
papers, and so in order to sustain a conviction under 
section 13 it is necessary to find that the press was 
in a sufficiently fit condition to enable the printii^ of 
books or papers thereby*. 

It is for the prosecution to establish that the press 
was onp which required a declaration and in order to 

1. Hari Narayan Ckmlra y. Kmptror, 46 C. L.- J. 368. 

2. Dula Singh V. 'Emperor, 9 Lah. 531«10 Lsh.L J. 406— 
^ Pyn}. L. S. 629 -29 Cr.L.J. 481-10 A. L'Cr. B. 236— 
109 LV. 209*A. L B. 1028 Lah. 272. 

3. Stncy Enmnr 3tm «. Emperor, 34 0. W, N. 143-1929 Cr. 

• .,0. ^1 af^.A. £ B-1929 Cal, 635«. 
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do'sa the prosecution must prove that it was in ^ 
workable order*. j. , 

Declaration—Presumptloo. A declaration made 
•under section 4 of the Press Act is Intended by the 
legislature to have a certain effect, namely, that of 
fastening responsibility for the conduct of the Press 
on a person* Where a book complained of as sedi* 
tlouR or libellous is printed in a press, the Court 
performing the functions of a jury may presume that 
the owner hud a hand in the printing and was aware 
of the contents and character of the book. But 
whether such a presumption is warranted in any 
individual case must depend upon its own facts and 
circumstances. The presumption, however, is not 
conclusive, it is not one of law but of fact, and it is 
open to the accused to* rebut it*. 

NOTKS. 

Delivering copies of book to Government. 

Section 9 (a) of the Press and Registration of 
Books Act of 1867 directs a publisher to deliver copies 
of the book, printed and ‘delivered out of the Press/' 
at a place prescribed by the Government. Where 
copies of the book were printed in December 1935, 
but they remained in the Press for binding, etc., and 
were not sent.out of the press till January whan 


I. Benoy Kumar Sen r. Emperor, S4 0. W. N. 143= Cr. 0. 
401 (1)-A; I. R. 1999 0*1. «85; 

J, AWifHTor r. 8efilw Bopi. 65. 
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copies were sent to the Oovernment. Held, that no 
offence was committed*. 

Presumption as to Editor and Printer ot News’ 
paper.—Under section 7 of the Press and Registration 
of Books Act (as amended by the Press Law Repeal 
and Amendment Act) the entry of the name of the 
Editor as such on a newspaper is sufficient evidence 
th^ on the day that newspaper was published the 
person bearing that name was Editor of the paper. 
The remedy to correct a mistake as regards such 
declaration is prescribed by section 8-A of the Act. 
The same rule applies to a printer and publisher* 
The onus rests on the person pleading he is not 
the Editor or Printer to prove that in fact he was 
not so^. 

Section 7 of Act XXV of 1867 makes the printer or 
publisher responsible for everything appearing in the 
newspaper whoever the author of the seditious articles 
may be, unless he can prove absence from the office of 
the paper in good faith and without knowledge that 
during ^is absence seditious matter would be 
published*. 



1, KiahenLidi^.Smperot' A.L.J. 105»8L. B. 

, aii2)(Cr.)-U9I.ai032 * 28Of.L.J.232 * 7A.taR. 208- 

'Ails. 1987 All. 337. 

✓ • 

2.. NegenMV PreutukSharita v. Emperor, 9 Pet. L. T. 766. 
Mii»per^%.‘Pkdiimdn mh 35 Gel. 946. 
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NOTES. 

ON 

The Factories Aet—(XII of 1911). 

NOTES. 

Act prohibited by the Act: When offence Completed. 

The act which is prohibited by sec. 22, Factories act. 
consists in—employing persona on Sunday without {a) 
giving them a compensation holiday and (b) giving 
notice to the Inspector, and (c) putting up a notice 
in the place mentioned in sec- 36. If a manager 
violates one of the conditions, the offence is complete 
but if he violates all the three conditions, there is 
still only one offence^ 

Overtime work.—Where men are found working 
during a time which, is out side the time fixed, the 
owner is guilty under section 26, of the Factories 
Act®. 

Accidents.—The Manager is primarily responsible 
for reporting accidents. The manager as well as the 
occupier are jointly and severally liable to fine for 
the offence under section 41 (J), of the Act*. 

Section 18 (2). Service of notice.—Procedure as to 
service of notice or order should be strictly followed, 
more knowledge is not enough visit note by the 
Inspector is not an order*. 

1. In Be. Vonka Veokstaratiuun.'A. I. R- 39^13 Mad. 301 «e41. 

L. W. 407-1935 M. W. N. 326-1935 Cr. a 390. 

2. A. I. B. (1930) AIL 214. 

3. A. I. B. (1930) Uh. 658. 

4. Naraytm iMtaml Detai v. King Emperor, 26 B. L. B. 1245— 

A. L ^ 1886 Bonn. 148. * 
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Section 24 'end 27. 

Bmploymeat of ,woma» dnrMig night.—An owner of 
a factory is prohibited from employing women for 
night work except with the sanction of the Inspector 
of Factories* (vide sections 24 apd 27 of the Factories 
Act). But the Inspector has no right to issue a 
general order prohibiting the employment of women 
on-night duty^ 


I, Ctumla^ V. rSmftnr, 12 A. L. t. 603-3 r. P. L. B. AIL« 
SSOr.'L.*J. 303.-611. C 226-L. B.2 AIL iOr.? 70. 


PART V 

A SUMMARY OF 

THE LAW OF EVIDENCE ORDINARILY 
APPLICABLE TO CRIMINAL CASES. 




PART V 

CHAPTER 1 

PRESUMPTION OP INNOCENCE OF THE ACCUSED. 

Presumption ot inooeence of the accused :—In every 
criminal case the accused should be considered to be 
innocent and there can be no conviction unless guilt 
is established with very great clearness. This pre¬ 
sumption of innocence of the accused signifies no 
more than this that where the commission of a crime 
is directiy in issue in any proceeding, it must be 
proved beyond reasonable doubt.^ 

In order to justify the inference of guilt, the 
inculpatory facts must be incompatiable with the 
innocence of the accused and incapable of ezplana- 
tion upon any other reasonable hypothesis than that 
of his guilt. A man's guilt is to be established by 
proof of the fact and not by proof of his character. 
Such evidence might create a prejudice but does not 
go a step towards substantiation of guilt* The 
strength of the presumption of innocence varies 
according to the seriousness of the charge, the greater 
the crime the stronger is the proof require^ for 
conviction—where there is a conflict between pre¬ 
sumption of innocence and any other presumption, 
the presumption of innocence prevails^ and the 
accused is entitled to the benefiCof doubt. 

1. Arnriia LaTHatra yt. Bmp. 21 C.UJ. S31-32CaL957» 
19 a W. N. 676-16 Or. L. J. 487 -29 I. C. 513. 

2. iUAre^AKT.^.21C.W.N. 1162. 

Wt$ioH y. Pnry Makm Dat jfi Cal* 698. . 


CHAPTER 11 

FIRST INFORMATION—ITS VALUE AS EVIDENCE. 


First intormatioa—Us value as evidence :—The first 
information report against the accused is not a state¬ 
ment within the contemplation of section 162 of the 
Criminal Procedure Code, as it is not made in the 
course of an investigation. 

Proof 

The first informations do not prove themselves 
and have to be tendered under one or other of the 
provisions of the Evidence Act* The usual course is 
for the prosecution to call the informant to prove the 
first information* It is to be tendered as corrobora- 

4 

tive evidence under section 157 of the Evidence Act, 
but it can also be tendered in a proper case under 
section- 32 (1) of the Evidence Act, as a declaration 
as to the cause of the informant's death, or as part 
of the informant’s conduct under section 8. Theo¬ 
retically the defence can prove the information to 
impeach the informant’s credit under section 155 or 
to Qpntradict him under section 145 of the Evidence 
Act.* 

For what is First Information report~dee pages 40-41. 
For value of the First Information report—see pp. 4^-48. 
For rules as to the Preparation of F. I. R.—spe pp. 40-48> 
Fo^, Forjn of F. 1, A and how it is written — seepp. 49~SJ', 

j. 

% atii ethers n.Etnp.UD, hi■. 




CHAPTER III 

ADMISSIONS AND CONFESSIONS. 


Admissions :—An admission is a statement, oral 
or documentary whith surest any inference as to 
any fact in issue or relevant fact.^ 

Admission before Police :—Admission by an accused 
to a Police Officer may be admissible under sec.T17 
of the Indian Evidence Act. Broadly speaking, a 
statement made by an accused to a Police Officer 
may be proved against him under the Evidence Act 
if it is not a confession, and even if it is a part of a 
confession it is admissible under sec. 27 of the 
Evidence Act if a fact is deposed to as discovered in 
consequence of the information received from any 
person accused of any offence. Sec. 162 of the Criminal 
Procedure Code does not disturb this position. 
'Confessions' are suh-speciesof'sUttements' and a species 
‘admissions’*. See vnder /ieadin{f-—"confessio7i to a 
Police Officer —when admissible." infra. 

The whole of Admission mast be taken :—When a 
person uses the admission of another as evidence, the 
whole of the admission must be put in. He caif not 
put in half, and exclude the other half but those who 
have to decide upon the evidence are not bound to 
.believe the whole of the statement’. In arcivil case 


1. Section 17, The Indian Evidence Act. 

2. Aximaddy and othen v. Emperor. 44 C. L. J. 253. 

3. Rajah Nilmoney Singh Dto v. Ramanoograh Roy and Ors, 
7 W. R. 29 CSvO. 
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a plaintiff abandoning his own case and falling back 
on the admission of the defendant is bound to take 
those admissions as ther stand and in their entirety^. 

Confession to a Police Officer : —When inadmissible 
*—test. No confession made to a Police Officer can be 
legally proved against any person accused of an 
offence*. A confession made to a Police Officer even 
If a magistrate was present at the time is not admis¬ 
sible in evidence*. But this rule is subject to the 
exception provided in sec. 27 of the Evidence Act, 
that is to say when any fact is deposed to as dis¬ 
covered in consequence of information received from 
a person accused of any offence, in the custody of a 
Police Officer so much of the information even if it 
amounts to a confession as relates distinctly to the 
facta discovered thereby is* legally admissible in 
evidence. But the information received from the 
accused must relate distinctly to the thing recovered.^ 

e 

The law as to the admissibility of confession is to be 
found in sec. 24 of the Evidence Act which lays down 
that if the making of the confession appears to the 
Court to have been caused by any inducement, threat 
or promise having reference to the charge against the 
accused person, proceeding from a person in authority 
and sufficient in the opinion of the Court, to give the 

accused person grounds which would appear to him 

# 

1. Tarinee Penhad Se*n t. Dwarkanaih Bukheet (15 W. B. 451 

Cira). 

S. Sec. 26 Efd, Aet. 

3. Q. E. 12 W. B. 82. 

4. ' Or. li. J. 42. ‘ 
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raasoadbld for supposing that by making it be Would 
gain any advantage or avoid any evil of a temporal 
nature in referenoe to the proceedings against him. 
The confession will be excluded. 

Recording of confession—Precaution—when the 
confession may not be admissible in evidence. 

A Magistrate recording a confession has to give a 
certificate that it was volunterily made in his 
presence and the confession recorded will theif be 
admissible in evidence. But such a confession will 
not be legal evidence if it appear to the trial Court 
that there might have been circumstances as subse* 
quently stated by the accused that there was induce* 
ment or threat. 

In this connection it must be remembered that 
in considering the question whether the confession 
is admissible or not a judge is not confined to the 
grounds for the confession as contained in the 
retraction, nor would the fact of putting forward 
some particular ground for making the confession 
inadmissible relieve a judge from looking into all 
the circumstances in order to ascertain whether the 
confession is voluntary or not. In a jury trial a judge 
is not concerned with the question of truth or 'falsity 
of the confession. That is a matter entirely for the 
Jury to decide. A judge is simply concerned with 
the'question as to whether «the cqnfessidn is admis* 
sible in* evidence. No Court is justified in raising 
an inference of improper treatment from the fact 
that a confession is retracted and it cannot be laid 
down that a confession .subsequently^retracted can* 
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not be accepted as evidence without independent 
corroborative evidence. If a judge or juiy believe 
a retracted confession the accused can be convicted 
on such a confession.^ But it is not safe to rely on 
a retracted confession, unless there be corroborative 
evidence to show that it is true.’ 

Delay in prodnelng the accused :—Unreasonable 
delay on the part of the police in producing the 
accused before a Magistrate for recording the 
confession considerably affects the value of the 
confession.* The illegal or improper detention by 
the police has always been held as vitiating a 
confession as a presumption arises that there was 
ill treatment.^ 

Valae ot a retracted confession—value against a 
eo«aceuaed:— 

If a confession was properly recorded and was 
not retracted by the accused, the accused may be 
convicted on such a confession. 

But if the accused, subsequently retracts the 
confession, the law requires that such a confession 
should be corroborated before it is acted upon. The 
law on the subject has been clearly explained by 
their Lordships in the case of King Emperor vs. 
Bisestmr.^ Their Lordships said.—“The principle 

— — w- — _ _ V ^ 

. 1 . TB.'Maikulsl 20 All. 133=17 A. W.N. 11897)224. ■ 

Q. S. va iteman 21 Mad. 83.=2 Weir 46,374 and 50?. 

2. Q. S. TB. Jadvb Daa 27 OaL 29.5 =4 0. W. N. 120. 

a Ibid. * 

4. Bmpercr r.Panehhari DuU, 29 0. W. N. 300, 313. 

5. 16 0,.W. Jf. 1010. 
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which should govern a Court in considering Ihe 
evidential value of retracted confession have 
frequently been considered by High Courts in India. 
It can be laid down as an inflexible rule that a 
confession made and subsequently retracted by a 
prisoner cannot bo* accepted as evidence of his 
guilt without independent corroborative evidence. 
The weight to be given to such a confession must 
depend on the circumstances under which tfie 
confession was originally made and the circumstances 
under which it was retracted including the reason 
given by the prisoner for its retraction. It is unsafe 
for a Court to rely on and act on a confession which 
has been retracted unless after a consideration 
of the whole of the evidence in the case the Court 
is in a position to come io the unhesitating conclusion 
that the confession is true, that is to say, usually 
unless the confession is corroborated by creditable 
and independent evidence.” Their Lordships have 
further pointed out that a retracted confession should 
carry practically no weight as against a person other 
than its maker. 

How a confession Is to be recorded—Rule.—Different* 
High Courts have made rules as to the way in wliicb^ 
a confession is to be recorded. These rules have been 
made to ensure the voluntary character of confession 
and to provide safeguards against abpse in recording 
confessiocfs before trial. The Government of India^ 
have enjoined that a Magistrate should give the 


1. H<Mne Diqit. NotifloatUm. Fc^ce 7217 India Gqrt. P. 153. 
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accused few hour’s time for reflection so that the 
accused might be free from the police influence before 
his confession is recorded. A Magistrate under this 
rule has to record the accused's statement in detail as 
much as possible and it should be done ordinarily in 
open Court and during the Courb hours. 

Section 164 of the Code of Criminal Procedure 
makes provision for recording of confession of an 
accused person. In that section it has laid down 
that any Presidency Magistrate or Magistrate of the 
first class and any Magistrate of the second class 
specially empowered in this behalf by the Local 
Government if he is not a police officer, may record 
any confession made to him in the course of an 

investigation of a case under Chapter XIV of the 

# 

Cr. P. C. Such confession shall be recorded in the 
manner provided in section 364, Cr. P. C., that is, in 
the manner the statement of an accused is recorded 
and every question put to the accused and every 
answer given by him shall be recorded in full in 
the language he is examined and if that be not 
practicable In the language of the Court or in English. 
Such record shall be shown or read over or inter* 
preted to the accused and his signature or thumb 
mai^ must be taken. A Magistrate recording the 
confession must, before the confession is recorded* 
explain to tb« accused' that he is not bound to make 
a confession and that if be does so it may be used 
as ftn evidence against him. A Magistrate shall not 
record a o^fession unless he has reasons to believe 
th$t ii is Qthde voluntarily.! The Ma^lttrate after 
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recording confession has to make a memorandum 
at the foot of such record that the confession is 
voluntary and properly recorded. Ordinarily con¬ 
fessions made during the police investigation in 
a case are recorded under section 164 Cr. C. P. A 
confession, made during an enquiry may not be 
recorded by the trying Magistrate himself^ 

Onus of proving whether confession is voluntary ?— 
In England it is for the prosecution to prove that the 
confession made by the accused is voluntary. In 
India the law is otherwise. A confession duly 
recorded and certified under section 164 of Cr. P. C., 
is admissible in evidence against a person making 
it unless shut out by the provisions of the Indian 
Evidence Act. The subsequent retraction of a 
confession duly recorded and certified by a Magistrate 
is not enough in most cases to make it "appear'’ 
Xvide sec< 24 of the Evidence Act) to have been un¬ 
lawfully induced. 

The word 'appears' in section 24 of the Evidence 
Act indicats a lesser degree of probability than "proof," 
confession may be rejected on well-grounded con¬ 
jecture’, but not on mere surmise. 

Kinds of confessions. —Confessions can be broadly 
divided into two classes (i) Judicial and (ii) Extra 
Judicial. 

Judicial confessions aro those yrhich * are made 

% 

1. Barindra ▼. E. 37 Cal. 467. Vide however Q. v. Jetoo, 23 W. R. 
16. 

2. V. S. 26 Bom. 168, S, t. Panehkori 53 Cat. 67 Rtad 
Re 26 Cr. L. J. 1481 P. B. All. 
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before and recorded by a Magistrate under sec. 164 
of the Code of Criminal Procedure. 

Extra Judicial confegsiova are those which are 
made by the prisoner before any person other than a 
Magistrate. The Extra-Judicial confeadona are 
admissible in evidence if proved by persons before 
whom they were made. Extra-Judicial confaaaiona 
may be made before a body of persons. Judicial 
confessions unless recorded by a responsible person 
at. the time it is made is not often sufficient by itself 
to justify a conviction. In case of an Exlra-judici^ 
oonfeaaion the Court should ascertain the actual words 
used by the accused. The witness’s impression of 
what the accused said is not sufficient. Justice 
Phears J observed, “It is all important in matters of 
this kind to know what are' the words which the 
person, said to have confessed, actually used ; nothing 
short of the actual words given in detail in the first 
person, so far as it is possible to obtain them ought 
ever to be relied on as a foundation for the opinion 
formed by the Court*.” 

The whole of the eoDfession to be taken and oonsi> 
dered. —The Court must take into consideration the 
whole of the statement of the accused and in case 
of a jury trial, the Judge in his charge should ask the 
jury to consider the whole of the confession. In the 
case cA r, ^ubjan*, the accused at one place 
confessed her guilt and subsequently repudiated it. 
It'was held that the Court should have considered 


1. Q.y.6ub)oH. 
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both the statements in the light of other eviden 9 e on 
the record and the circumstances of the case* 

Rules made by the Goyemment of India regarding 
production of accused by police ; recording of confes¬ 
sion-remand to police custody. 

» 

RULES- 

...The primary duty of the police after arrest 
is to take an accused person before a Magistfate 
within the time prescribed in sec. 61, Cr. P. Code and 
it is only in very exceptional circumstances that he 
should thereafter be returned to police custody.” 

“A remand to police custody should not be given 
unless the officer making the application is able to 
show good and satisfactory grounds for it; a general 
statement that the aiccused may be able to give 
further information should not be accepted.” 

“Whenever possible, when the object of the remand 
is the verihcation of the prisoner's statement, he shall 
be remanded to the charge of a Magistrate.” 

“The period of remand should be as short as 
possible.” 

“A prisoner who has been produced for the purpose 
of making a confession and who has declined to do 
so, or has made a statement which from the point 
of view of the prosecution is unsatisfactory, should 
in no circumstances be remanded to polioe’custody.” 

“The Government deprecates the immediate 
examination of an accused person, directly the 
police bring him into Court, and suggest the advisi- 
hility (where possible) of giving him a few hours of 
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refle(;tioni in circumstances in which he cannot 
be influenced by police, before his statement is 
recorded." 

"A Magistrate should record his (accused's) 
statement with as much detail as possible. The 
more detailed a confession the greater is the chances 
of correctly estimating its value. It is also useful 
to know precisely how it came to be made, to what 
extent the police had any thing to do with the 
accused prior to it, and in the ccnfession itself, 

.It would also be expedient if the Magistrate 

should add to the certificate required by sec. 164, in 
his own hand a statement of the grounds on which 
he believes that the confession is genuine, the 
precautions which be took to remove the accused 
from the influence of the policy, and the time (if any) 
given to him for reflection." 

The Caleutta High Court Rules (General Letter No. 1, 
dated 80^1>17).—1. Where at any place or station 
there are present more Magistrate than one, confes¬ 
sions should in general be recorded by the Magistrate 
specially selected for this purpose by the District 
Magistrate, or failing such selection by the senior in 
rank ov class. 

2. Confession should ordinarily be recorded in 
open Court, during Court hours, provided that if the 
Magistrate*-is satisfied, .for reasons to be recorded in 
writing op the form of confession, that the recording 
of a pon^ssion in open Court should be liable to 
defeat the ends of iustice. the oonfessiod may bO' 
reoo^4ed els^horC. 
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3. The immediate examination of an accused 
person* directly the police brings him into Court,, 
should be deprecated and when feasible a few hours 
for reflection, in circumstances in which he cannot be 
influenced by the police, should be given him before 
his statement is recorded. 

4. During the examination of the accused and the 
record of his statement, unless in the opinion of 
the Magistrate, the safe custody of the prisonpr 
cannot otherwise be secured, police officer should 
not be present. In particular the police officers 
concerned in the investigation of the case or in 
the arrest or production of the accused' should b»- 
excluded. 

5. When the accused is produced, the Magistrate- 
should ascertain when and where the alleged offence 
was committed and by questioning the accused should 
further ascertain when and where the accused was 
first placed under the police observation, control or 
arrest. 

6. It should be made clear to the accused that he 

is free to speak or to refrain from speaking as 
he pleases, and he should be warned that if he chooses 
to speak, any thing he says will be used in evidence 
against him. 

i 

7. When, upon questioning the prisoner and from> 
the observation of his demeanopr, the Magistrate has 
rsason to. believe that the prisoner is speaking or is 
about to speak voluntarily, the Magistrate should 
bhen proceed to record, his statement. While* 
oarMhlly avoiding any thing in the nature of cross*, 
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«X{^miDation the Magistrate should endeavour to 
record his statement-in the fullest detail, and to this 
'end may properly put such questions, not being 
•leading questions, as may be necessary to enable the 
prisoner to state all that he desires to state and to 
enable the Magistrate clearlyto understand his 
meaning. 

Madras Government orders ;—(G* 0. No 842, Home 
<Jridicial) dated 24-3-1917).—(1) Village Magistrates are. 
absolutely prohibited from reducing to writing any 
confession or statement whatever made by an accused 
person after the police investigation has begun* 

3* (1) No Magistrate shall record any statement 
or confession made by an accused person under 
sec. 164. Gr* P. C. 

(1) Until the Magistrate., has first recorded in 
writing his reasons for believing that the accused is 
prepared to make the statement voluntarily and (i) 
until he has explained to the accused that he is under 
no obligation to answer any question at all, and he 
-has warned the accused that it is not intended to make 
him an approver, and that any thing he says may be 
used against him. 

’ (2)- Before recording the statement the Magistrate 
shall question the accused in order to ascertain the 
exact circumstances in which the confession is made 
and the .extent to which the police have bad 
relations with tha accused before the confessiqo.--^^ 
made..',.M....' ' . 

If the Magistrate has any doubt whether: the' 
4iC0i8ed h^g^ng" to speak volQRtarilyrhe may, 1£ to: 
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thinks fib, remand him to Sub*jail, before recording 
the statement and ordinarily the accused shall be 
withdrawn from the custody of the police for twenty- 
four hours, before his statement is recorded. When 
it is not possible or expedient to allow so long as 
twenty-four hours, the Magistrate shall allow the 
accused at least a few hours for reflection* 

(5) The Magistrate shall record the confession in 
open Court and during Court hours sare for excep¬ 
tional reasons. 

An accused who has declined to make it or has 
made a statement which from the point of view of the 
prosecution is unsatisfactory, shall not be remanded 
to police custody. If he is remanded toother custody, 
the investigating Police-officers shall not, except in 
presence of the Magistrate, be allowed either to see 
him again or to have any further communication 
with him. 

It is the duty of the Magistrates, who remand 
accused persons to custody other than that of the 
police, and of Magistrates in executive charge of Sub- 
jails to which the accused persons are remanded, to 
guard with the greatest care against the possibility 
of the police interfering with them or subjecting ihem 
to any undue influence. 

Bombay High Court Rules. 

(a) Confession should ordinarily be recorded in 
open Court and during Court Hours unless for excep¬ 
tional reasons. 

(b) The immediate examination of an accused 
pereon, directly the police brings.him in to Court, is 
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defecated. It is very advisible to give him, when 
feasible, a few hours for reflection in circumstances 
in which he can not be influenced by the police, 
before his statement is recorded. 

(c) Before recording a confession, the Magistrate 
should firmly warn the accused though not neces¬ 
sarily in set words that any thing said by him will be 
taken down and thereafter be used against him. 

' (d) The Magistrate should invariably satisfy 

himself by questioning the accused and by all means 
in his power, that the confession is voluntary. He 
should whenever feasible, examine the body of the 
accused. 

(h) It is not desirable that any Police-officer 
should be present when a confession is being recorded 
under Sec. 164. 

(i) The Magistrate should invariably question 
the accused as to the length of time during which he 
has been in the custody of the police. 

(j) The Magistrate should question the accused 
with a view of ascertaining the exact circumstances 
in which the confession was made and the connection 
of the police with it. Every question and answer 
shotrid be recorded in full. 


N. B. The rulee made by the other High Coarta are of the 
Bsme nature. The rules aim at getting voluntary ooufes- 
eions and not those mode under undue influence, threat, etc. 

. ConteesUMi—Irregolaiity in recording—elfeet—Re- 
eeat Privy Coimeil decisionIn the recent Privy 
Oouneil case of Ntuir Ahmad v. King Emp.^ decided on 


X. 40a^.N.lttt 
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the 16th June, 1936, a very important pronouncement 
was made by their Lordships of the Judicial Com¬ 
mittee. In this case the accused after his arrest was 
taken by a Magistrate to the place of occurrence and 
the police was sent away. The accused got the Magis¬ 
trate and pointed hiiq out the place connected with 
the crime. It is said that at this stage a confessional 
statement was made by the accused and the Magis¬ 
trate took rough notes. Later on the Magistrgite 
dictated, to a typist, a memorandum of confession 
from the notes. The memorandum was signed by the 
Magistrate and the Magistrate certified as to the 
voluntariness of the statement. At the trial the 
Magistrate gave oral evidence of the confession and 
put in as a document the memorandum containing 
the substance of the confession. It was held that 

9 

effects of sections 164 and 364 of Cr. P. C., which must 

be read together is that a confession can be recorded 

by a Magistrate only in the manner prescribed in 

those sections and that the confession can be proved 

by only such document. Confessional statement 

not recorded according to the procedure laid down in 

those two sections is inadmissible in evidence and 

% 

can not be orally proved by the Magistrate. was 
further laid down that section 533 Cr. P. C., cures 
some irregularity in recording confession in cases 
where there is no miscarriage of justice but that the 
section has no application, where the Magistrate did 
not at all purport to act under sections 164 and 364 
■Or. P. C. Their Lordships further observed that the 
Magistrate acting under sections 164 and 364 of Or. 
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F. C,, 18 a judicial officer though not a Court, aiid the 
general rule applying to Court that where a power 
is given to do a thing in a certain way, the thing- 
must be done in that way, applies in the case of the 
Magistrate recording confession- Their Lordships 
consequently refused to admit th^ oral evidence of the- 
Magistrate and the memorandum in evidence holding 
that both were inadmissible. 

^olnt trial—Confesslon of one accused—its valae- 
against co-accused :—When more pprsons than one 
are being tried jointly for the same offence and a 
confession made by one of such persons affecting 
himself and some other of such persons is proved, 
the Court may take into consideration such confession 
as against such other person as well as against 
the person who makes such confession^- It is neces- 
sary that the person making the confession must 
implicate himself to the same extent as the other 
00 -accused, that is, he must tar himself and the person 
Or persons he implicates with one and the same brush-* 
Bttt if the statement of the accused is of an exoulpa-* 
tory nature and does not amount to an admission of 
guilt, it is not admissible as evidence of guilt against 
other.accused. 

The confession has simply to be taken into 
consideration for judging the other evidence on record 
and the confession is by itself no legal evidence,* 

_ ! _ * ___ _ 

s * 

* 

R BbesectiohSOBvideiice Act. 

2. l£iny. VA 2 AU 444 a4 Ind. Jar. 961. 

, a. gtiMfi V. 22 Ail. 449. 
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The legislature has cautiously laid down that conIe> 
ssions may be taken into consideration. Such a 
statement can not by itself form the basis of convic* 
tion of a co-accused*, because the statement is not 
made on oath and can not assume the character of 

s 

substantive evidence of the case. The law therefore 
simply gives a discretion to the Court to consider 
the confession against a co-accused** If there is 
sufficient corroborating evidence in support a 
statement there can be a valid conviction*. It has 
already been said that a retracted confession practi¬ 
cally carries no weight against a person other than 
its maker** 

When one co-accused pleads guilty and is removed 
from the dock and the other accused alone is tried the 

4 

confession of the former can not be taken into con¬ 
sideration as against the latter under sec. 30 of the 
Indian Evidence Act for there is no joint trial*. {See 
Infra) 

Taken into eonsideration The words “take into 
consideration' in sec* 30 do not mean that the 
confession referred to in the section is to have the 


1. Barindx vs* Emp. 37 Cal. 467. 

2. SadAMvs. W. R.60. 

3. jithootoek vs. Kmpreaa 4 CaJ. 483* 

VB. Q. B. 20 All. 133«17 A. W.'n. (1807) 224. 

4. rosm vs. K. E. 28 Cal. 089. 

A Emptror v. Keramui Sirdar. 16 C. W. N. 49. 

A 
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force of sworn evidence*. The true effect of the 
language is that the Court can only treat a confession 
as lending assurance to other evidence against-a oo- 
aocused, a conviction based on the mere confession 
of a co-accused is bad in law*, '^heir Lordships of the 
Calcutta High Court in the case of E. v. Abnni 
Bhusan ChakrcAartif* observed that confession of a 
co;accu8ed is not better than the statement of an 
accomplice and that the statement requires to be 
corroborated by independent testimony. Unsupported 
by other evidence, it however, should be taken as 
evidence of the very weakest kind being simply a 
statement of a third person not made upon oath or 
affirmation^. 

Confession Verification—s^tement made during 
verification.—In the case of Amiruddin vs. Emp.^ their 
I^ordships observed that though the verification of a 
confession is not wholly illegal, the statements made 
by the accused during the verification proceedings 
should not be accepted as evidence in the case. Such 
statements are made in the course of an investigation 


% 


1. *Qtietn Empress v. Eirmal Das and otktrs. 22 All. 445=20 
A. W. N. (1900) 169. 

& 


Queen Empress v. JThandia Bit Pacda 15 Bom. 66. 

2. TAe Mnperor A^anifftpaf 15 0. W. N.593. 

3. 38 OaJ. 160=15 aw. N. 25. 

i. nt Empress v. Ashootosk Ckuelrerbutfif and others—i Cal 


463 (F. B.}=3 0. L. a 270=1 Shame L. a Or. 1. a 7» 
(f uU^ooh) 0. V- ^snabhot 10 Bon. 316. 
alW 44 I. a 321. > 


S. 4dOal 


1 



Oh, III ] ADMISSIONS AND C0N7B8BI0NS 


615 


and not recorded in the manner provided in section 
164 Or. P. C., and as euoh inadmissible in evidence. 
In this case the Deputy Magistrate after recording 
confessions took the accused to various places for 
the purpose of verification and in the course of 
verification accused' seems to have supplemented 
his former recorded confession by other statements 
of an incriminating nature and the Deputy Magistrate 
was examined in the Sessions Court to prove thSse 
statements though they were not recorded at the 
time under section 164 Or. P. C. It was held that 
those additional statements were nut admissible as 
evidenced 

If inadmissible conlession is received in Evidence— 
its Effect.—The reception as evidence against an 
accused person of a confession which ought not to have 
been proved, and which is not in accordance with the 
law, and the grounding of a case against him upon 
such confession, is a serious irregularity which 
prejudices the prisoner and vitiates the trial*. 

Procedure when the aeoneed pleads guilty to the 
charge—value of his statement against other accused—’ 
Joint trial.—When more persons than one are 
jointly tried and if one person makes a confession 
and pleads guilty, to the charge and implicates other 
accused persons the proper procedure is to convict 
the confessing accused and fucamine him*as witncaa 
against other accused persons so that the latter may 

1. .Amtruddtnv. X. £.22C.W. N.213. 
and Viwen Emp. v«. Ncma 14 Bom. 260. 

' 2. Qtum T. Oktmder Simttaekarjee. 21 W.«B. 42. 
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have an opportunity of cross-examining the confessing 
accused. The practice in a joint trial of refusing to 
accept the plea of guilty and proceeding to try the 
accused in order that his confession may be taken 
into consideration against the co-accused is illegal 
and an abuse of the process of CoVirt^. It is true that 
the section 271 Cr. P. C., seems to give the judge a 
discretion, but if the plea is not accepted, there seems 
to 'be no sense in recording it”. 

CHAPTER IV. 

EVIDENCE OF AN ACCOMPUCE. 

Evidence of aecomplice—its value; Verilloation 

Retracted confession: 

An accomplice'IS a competent witness against an 
accused and a conviction is not illegal if based upon 
the uncorroborated testimony of an accomplice’. At 
the same time the illustration (b) to section 114 of the 
Evidence Act says that the Court must presume that 
an accomplice is unworthy of credit unless he is 
corroborated in material particulars. So though the 
conviction based upon the uncorroborated statement 
of an acoomplice is not technically illegal, still the 
rule of prudence dictates and it has been the,uniform 

1. ISd. Vwtuf Ti. Smp. 3} C. W. N. 490 

2. EAadtfUf* va Smp. 12 G. W. N. 530., 

9. Beotioa ^^]^idfaa Evince 
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practice of our Courts not to convict on the testiolony 
of an accomplice unless it is corroborated in his 
material particulars. Taylor in his Evidence has 
observed that ''accomplices are interested and always 
infamous witnesses whose testimony is admitted from 
necessity, it being 6ften impossible without having 
recourse to such evidence to bring the principal 
offender to justice." As to corroboration required 
their Lordships Rankin C. J., and Pearson and S.*K. 
Ghosh JJ., have observed in the case of Ambika 
Charan Roy v. that corroboration which merely 

confirms the outline of the story is not sufficient. It 
must contain some circumstances that affects the 
identity of the person accused. The corroborationi 
however, need not cover every act ascribed to the 
accused. 

Where a man was in the gang of dacoits—broke 
open into the house, tortured the inmates and removed 
valuables from different rooms he will be able to give 
a vivid description of the whole of the occurrence and 
may point out places where they had been, without 
identifying the accused—who were alleged to be 
participators in the Hacoity. This corroboration will 
not at all be sufficient in the eye of law. The ac¬ 
complice must identify the accused and specifically 
say, what act or acts were committed by the latter in 
the commission of the crime. .The danger*of accept¬ 
ing the uncorroborated testimony of an accomplice is 
^that when the accomplice understands that his guilt 


1. 35 0. W. N. 1270. 
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has been detected it will be his interest to purchase 
immunity by falsely implicating others^. 

In A jury trial the judge has to caution the jury as 
to the weight they are to attach to the evidence of 
the accomplice* Then it will be for the jury either to 
reject or to accept the evidence'of the accomplice or 
any particular part thereof. The rule regarding the 
nature and the extent of the corroboration is governed 
by'long judicial experience 

The Magistrates often go to the raoffusil with a 
view to verify the confession of the accused. The 
verification proceedings in connection with confes¬ 
sions are some times open to grave criticism and 
these proceedings do not add any value and can not be 
regarded as corroboration. This has been clearly 
emphasised in the Special Bench case of Emp. v. LeUit 
JHohan Chakravorty* . Where a confession is verified 
by a Magistrate the proper course for the prosecution 
is to examine the Magistrate himself and not to 
examine the witnesses said to have been present at 
the time of the verification as their evidence is of 
^uch inferior type’. 

Id some oases it has been held that corroboration 
need ‘not be by direct evidence of the commission of 
crimes* Circumstantial evidence may some times be 

accepted as corroborating evidence’. 

- ■ -—.—■ , 

1. do C. W. N. 12*70 {supra) 

3^ Cal 560.-15 0 W. N. 593-12 Or. L. J £86-101, a 582. 

3. 'Kadersundar rs. Bmptror 16 G. W. N. 09. 

4> HoMriiips. Smp» A. I. R. 1930. 0. 353. and Lais vs. A. 1. B.- 
1929. 0.321. 
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I have already said that it is for the ‘Judge to tell 
the Jury the value to be attached to the approver's 
evidence. He should at the same time say what sort 
of evidence will be legally considered as material 
corroboration^. Mere fact that the accused was seen 
with the approver a t^ew days before the commission 
of the dacoity with some dacoits cannot be considered 
as material corroboration’. The amount of corrobora¬ 
tion required varies according to circumstances* in 
each case, particularly having regard to the nature of 
the charge. No general rule can be laid down on this 
point. A person who gives bribe is an accomplice of 
the person who receives it. So it is unsafe to convict 
a public servant on the evidence of the person who 
says he gave bribe’. 

Benson Wallis And Miller JJ., have held in the case 
of Muthukumar Swnmi v. Emperor^ that if the Court is 
satisfied from the attending circumstances of the case* 
that the evidence of the accomplice is true, it can 
convict the accused even though the testimony is not 
corroborated. This can only be done where the 
presumption of untrustworthiness attaching to the* 
evidence of an accomplice is rebutted by special 
circumstances. So if the Jury, after the usuarwaru' 
ing by the Judge, convicts a person on the uncorro¬ 
borated statement of the accomplice the conviction is 
not bad in law. * 


1. vs. £f»p. 34 C. W. N. 39a 

2. Emp. VB. BanOcaran 88 1.0. 453 

8. Rinq Bmp. n. JHathar 26 Bomb. 163. >3 Bom. L. B. 694. 

4. 85 Med. 897. 
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A retracted confession of an accomplice is admissi¬ 
ble in evidence only against him Lort Williams J., 
held in the case of ifoAon V. King Emp.^. that 

the question as td what is or is not, what amounts or 
4oes not amount to corroborative evidence in law 
is a question of law to be decided* by the judge. 


“ CHAPTER V. 

HOSTILE WITNESS. 

Hostile Witness.—The Court under section 154 of 
the Evidence Act has discretion to permit the person 
who calls a witness to cross-examine him. A witness 
is not to be considered hostile simply because he gives 
unfavourable answers. Mookherjee, and Buckland JJ, 
have observed that a witness may be considered as 
hostile who from the manner in which be gives his 
evidence appears to be unwilling to tell the truth 
before the Court^. It is for the Court to decide 
whether a witness is hostile to the party calling him. 
The fact that a witness is dealt with under section 
154 of thf Evidence Act is no ground for rejecting 
his evidence altogether. There is nq rule of law that 
the evidence of such a witness must be rejected either 
in whole or in part, or that it must be rejected so far 
[as it favouss the party ^calling him or so far as it 

s 

1a lUbifii Mahan Ohakravarty n. King Emperor 32 0.W. 

mb; 

2. Luohiram ra Kaiaekaran 34 0. L. J. 107. snd Ootee n. Oole$ 
18061**^. 1. P * D. 7a . 
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favours the opposite party. The Court may believe 
such portion of his statement as is corroborated by 
other independent witnesses on the record. In a 
Session trial if the witness makes contradictory state¬ 
ments the whole of his evidence including his previous 
statement before the committing Magistrate must be 
placed before the Jury for what it is worth and it is 
for the Jury to accept or reject the evidence of the 
witness in whole or in part^. • 

In this connection it may be noted that the pro¬ 
secution can not put questions to its witness, which 
could only be allowed in cross-examination' without 
first declaring the witness hostile and getting the 
Court's permission to cross-examine- 

The defence may put leading questions in cross- 
examination to a hostile witness to elicit facts in 
support of the defence theory’'. 


CHAPTER VI. 

DYING DECLARATIONS. 

Dying declarations.—This comes under clause (1) 
of section 32 of the Evidence Act. In order to make 
dying declaration admissible in evidence it must be 
proved that the declarant was in actual danger of 
death and that be knew it. ^Taylor in his law of 
Evidence observes that "implicit reliance can not in 

^ 1. Pro/Wlo Kumar tb. K. 36 0. W. N. (F. B.) 

2. Amrita Lei Batra vs. 42CsL 937-19 G. W. N. 670 m 
16 Cr. L. J. 197*29 L 0.618. . . 
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all oases be placed upon the declarations of a dying 
person ; for his body may have survived the powers 
of his mind : or his recollection, if his senses are 
impaired may not be perfect; or, for the sake of the 
ease, and to be rid of the importunity of those around 
him, he may say or seem to say,,whatever they choose 
to suggest.though these declarations, when deli¬ 

berately made under solemn sense of impending death, 
aiki concerning circumstances wherein the deceased 
is not likely to be mistaken are entitled to great 
weight. It should always be recollected that the 
accused has not the power of cross’examlnation, a 
power quite as essential to eliciting of the truth as the 
obligation of an oath can be^nd that where a 
witness has not a deep sense of accountability to his 
Maker, feelings of anger or revenge or, in the case of 
mutual conflict the natural desire of screening his 
own misconduct, may affect the accuracy of his 
statements and give a false colouring to the whole 
transaction. Moreover the particulars of the violence 
to which the deceased has spoken are likely to have 
occurred under circumstances of cofusion and surprise, 
•cal<||ilatpd to prevent their being accurately observed 
and leading both to mistakes as to the identity of 
persons, and to the omission of facts essentially 
important to the completeness and truth of the 
narrative/^ 

The value fo *be attached to dying declaration.— 
ThU OMtter was fully discussed by Mookherjl, J. ia,< 
the daae of Emperor v. Premananda Diuta'. Hla lord- 

1. ^Oatfto7-e9fl; W.N.738^aL. J.3A7. 

♦ 
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ship’s observations on the point summarise the layr on 
the subject. His lordship says, “In the case of a dying 
declaration which hy the law of this country assumes 
a character very widely different from what it is 
under the English law, which is relevant under 
the Indian Evidence. Act. whether the person who 
made it was or was not at the time when it was made» 
under the expectation of the death, and the weight to 
be attached to which depends not upon the expec^a’ 
tion of death which is a guarantee of its truth, but 
upon the circumstances and surroundings under 
which it was made and very much also upon the 
nature of the record that has been made of it, it 
becomes almost always a question of fact as to whe> 
tber it should be relied upon or not. There is high 
authority for the proposition that. Where a state¬ 
ment is not the ipsissima verba of the person making 
it but is composed of a mixture of questions and 
answers, there are several objections open to its 

reception in evidence, which it is desirable should 

* 

not be open in cases in which the person has no 
•opportunity of cross-examination. In the first place 
the questions may be leading questions, and ir^ the 
•condition of a person making a dying declaration 
there is always very great danger of leading questions 
being answered without their force and effect being 
freely comprehended. In such circumstances the 
form of the declaration shouid'be such that it would 
be possible to see what was the question and what 
was the answer, so as to discover how much was 
suggested by the examining Magistrate and how 
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much was the production of the person making the 
statements.” Pet Cave, J., In H. v. Mitchell^. 

trying declaration—when it does not relate to tbe- 
eause of death—effect.—A statement of a witness as to 
what he heard from the deceased when it does not 
relate to the cause of his death o^ the circumstances 
of the transaction which resulted in his death is hear¬ 
say and is not admissible, they must be proved in the 
ordinary way, vie., by evidence of a primary charac¬ 
ter and not by hear-say testimony^. 

Dying declaration how to be proved.—A dying 
declaration recorded in the absence of the accused, 
and by a Magistrate other than the inquiring Magis¬ 
trate, is not admissible until it is proved by the 
recording officer*. 

The dying statement of a deceased person must be 
taken in the presence of the accused : if not so taken 
the writing can not be admitted to prove the state¬ 
ment made* The statement may be proved in the 
ordinary way by a person who heard it, and the 
writing may be used for the purpose of refreshing 
the ]|^itneas's memory*. 

Ttbs precise statement made by the deceased must 
be proved by the Magistrate who recorded the state- 


I7Cox.’o..a5lB,(1892t. 

^ Surtndra Naik Sirear, 5 C. W. N. 574, 

a Fimehu Das ▼. Emp., 34 Cel. 698-11 0. W. N. 666-5 Or. h. . 
Ji427. 

4. 8Cd.211>-lOO.L,R.ll. ' . .j 
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ment or some one who beard it. Section 91 of the 
Evidence Act does not appljr to such a document*. 

A declaration made by a person in expectation 
of death recorded in the absence of the accused and 
In a language different from the one in which it was 
made, by an officer \/ho is not examined in the case 
can not properly be used in evidence against the 
accused* 

When such a declaration is not a continuous 
statement made by the dying person but is elicited 
in answer to one or more questions the document 
to be really of use, should clearly set out the exact 
questions put and the answers made to them”. 

A petition of complaint and the examination of 
the complaint on oath under section 200 of the Crimi* 
nal Procedure Code are admissible as dying declara¬ 
tions under section 32, clause (1), of the Evidence 
Act, and are not, as such, matters required by law 
to be reduced to the form of a document so as to 
exclude parole evidence*. 


CHAPTER VII. » 

STATEMENT BY PERSONS WHO CANNOT BE CALIED 

AS WITNESSES. 

Statement by persons who can not be called as wit- 
nesses :—Statements, written *or ve];bal, ot relevant 

Oowidcu Namaaudm r, Smp., 13 C. W. N. 680 ^2 1. 0.841 
-10 Or. L. J. 186 = 36 CJal. 056. 

3. King Kmp^nr v. Mathura Thahtr, 6 C. W. N. 72., 

8. Qouri Dm Ntmatudn ▼. £36 oid. 659=13 QL W* N. 680. 

40 
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facts made by a person who is dead, or who cannot 
be found, or who has become incapable of giving' 
evidence, or whose attendance cannot be procured 
without an amount of delay or expense which under 
the circumstances of the case appears to the Court 
unreasonable are themselves relevant facts in the 
following cases :— 

(1) when it relates to the cause of death ; 

^(2) when it is made in the course of business ; 

(3) when ic is against the interest of the maker : 

(4) when it gives an opinion as to public right or 
custom, or matters of general interest ; 

(5) or when it relates to the existence of rela¬ 
tionship ; 

(6) or when it is made in a will or deed relating^ 
to family affairs ; 

(7) or in a document relating to a transaction 
regarding custom or right ; 

(8) or when it is made by several persons and 
expresses feelings relevant to the matter in ques> 
tion.* 

The question is as to the date of A’s birth. An 
entry in the diary of a deceased surgeon, regularly 
kept ^he course of business stating that, on a given 
day, he attended A's mother and delivered her of a son, 
is a relevant fact* The question is, whether A and' 
B were legally^arried. The statement of a deceased 
clergyman tbali be married them under such ciroums' 
tancee that the celebration would be a crime, is rale* 


1. 6sc^oW^> The Indian Evidence Act. 
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vant. The question is, whether A, who is dead, was 
the father of B. A statement by A that B was his 
son, is a relevant fact. The question is, whether, and 
when, A and B were nsarried. A entry in a meroO’ 
randum book by C, the deceased father of B, of his 
daughter’s marriage with A on a given date, is a 
relevant fact. 

Clause 1. Dying declaration.—These comes under 
clause (a) of this sec. This matter has been fuUw 
discussed in the last Chapter. 

Clause 2. Course of business-—The phrase “in the 
course of business" does not apply to any particular 
transaction of an exceptional kind« such as the 
execution of a deed of mortgage, but to business 
or professional employment in which the declarant 
was ordinarily or habitutflly engaged. The "business" 
referred to may be of a temporary character.^ 

Clause 3. Statement against interest—Statement in 
a deed is admissible under Clause 3 of Sec. 32 if the 
statement be against the pecuniary or proprietary 
interest of the executant of the document^. 

Clause 4. Custom.—Evidence, oral or documen¬ 
tary, as to statements of a deceased person as to,the 
custom in a family is not admissible, if it appears that 
such statements were made after a controversy as to 
the custom had arisen*. 


1 . 

2 . 

3. 


Ningatea r. Bharntappa and other$, 23 Bom. 03. 

Skeonandan Singh r. Jeonandan Dutaih, 13 C. W. 71* 
Ekradawar Singh i. Mutammat Jant$hwari BoAMwin, 
18 C. W. H, 1249. P. C. 
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'Clause 6 & 6. The i^Ual of the date of birth in a 
guardianship applloatton. —It is in substance a state* 
ment by the person who made the application. If the 
conditions mentioned in Sec. 32 (5) of the Indian Evi¬ 
dence Act are fulfilled, for instance, if the person who 
made the statement is dead or cannot be found 
and had special means of knowledge of relationshipi 
the statement may be made admissible. If the person 
is examined as a witness, his credit may be impeached 
under Section 155 of the Evidence Act by the produc¬ 
tion of the recital in the application ^ 

Horosoope. —A horoscope is not admissible un¬ 
less it is proved by the person who made it or who 
has knowledge of its contents’. Statements made by a 
deceased family priest as to the relationship of the 
members of the family may be given in Evi¬ 
dence under Sec. 32, Clause 5t of the Evidence 
Act*. The plaintiffs sought to establish their 
pedigree by proving inter alia that A and B were 
brothers. Held —that a statement to that effect 
made by one of the plaintiffs in a deposition 
given long before the controversy in suit arose was 
Admissible in evidence*. A witness may state, infor- 
mailioB derived from deceased persons as the ground 
of IM* opinion as to the existence of a family custom. 

1. Prohlad Okemdra Chotcdhury r. Itamgaran Okoudhtay aitd 
(McUw. 98p.L. J.'2U. 

2. &-i$fmatsookariar v. VeeravaUi, 38 Mad.l66«24 M. !«. J. 

> , 617«10l.d 15S.«A.I. R. igi5M«1.815. 

8. 8%am Lai v. Hedha Bikee and another 4 C. L. B. 173. 

^ JadM^aUt Sfiriar v. Mahendm Nath Bai Ohotedimi/, 18 
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A statement; relating to existence of any relation¬ 
ship contained in a document signed by several per¬ 
sons, some only of whom are dead, is admissible in 
evidence under Clause 5*. 

Clause 7. A family custom may be proved by 
recitals contained in a family document executed 
before the controversy^. 

Clause 8. The provisions of S. 50 of the Evidencje 
Act show that where marriage is an ingredient of 
an offence, as in bigamy, adultery, and the enticing 
of married women, the fact of the marriage, which 
must be strictly proved, is relevant*. 


CHAPTER Vlll. 

BURDEN OF PROOF. 

Barden of Proof.—Whoever desires any Court to 
give judgment as to any legal right or liability depend¬ 
ant on the existence of facts which he asserts must 
prove that those facts exist. W^hen a person is bound 
to prove the existence of any fact, it is saul that 
the burden of proof lies on that person* A desises a 
Court to give judgment that B shall be punished for a 
crime which A says B has committed A must prove 


1 . Chandra Naih Hoy t . Niima^tA Bhuiia^arjer, 26 Cal. 236» 

30. w.N.sa 

2. Burro T. Jfittyanand, 10 B. L. R. 263. 

3. The EtAprtMt Pilamlter Singh, 60a].566 (F. B.)s60.L.R. 

697 - 8'ShomeL. B. OrLR. 1^ , 

f 



630 


CBIMTNAL COURT PRACTICE 


[PT. V 


that B has committed the crimed The burden 
of proof as to any particular fact ordinarily lies on 
that person who wishes the Court to believe in its 
existence*. 

The burden of proving any fact necessary to be 
proved in order to enable any person to give evidence 
of any other fact is on the person who wishes to give 
such evidence, A wishes to prove a dying declaration 
by B. A must prove B's death*. 

ProieoQtioo—onus.—Defence* if not true—presump' 
tion. In a criminal case the onus is on the prosecution 
to prove, beyond reasonable doubt, the guilt of the 
accused. That onus never changes. Where recent 
possession of stolen property by the prisoner is 
established and he offers an explanation which the 
jury thinks may be reasonably true, the prisoner is 
entitled to an acquittal because the Crown in such a 
case has not discharged the onus of proof that rests 
upon ft*. 

If the case for the prosecution is false on the 
whole, the accused is entitled to an acquittal whether 
his defence be true or false*. 

I 

The prosecution is entitled to the benefit of the 
presumption that a man intended the natural and 
ordinary consequences of his acts. If he does an act 
which is illegal, it does not make it legal if he did 


1. Bee. 101, Eividence Act. 

, BeS^Sec. 103, Evidsnee Act for further particular*. 

3. iU^£Tidfiiiae>Act. 

4i Hathtm^uidal ViKing Smpercr, 210. W. tf. 619. 

£’ kfHyan Baarm v. mUturn Qhttri, 26 0. W. N. 83S. 
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it with some other object unless the object was such 

as would, under the oircumstances, render the par* 
ticular act lawful^ 

Where facts are as consistent with a prisoner's 
innocence as well as with his guilt, innocence must ba 
presumed ; criminal intent or knowledge is not 
necessarily imputable to every man who acts con¬ 
trary to the provisions of the law’. • 

Burden of proving that the case of accused comes 
within exceptions.—In all criminal cases tried it is 
incumbent on the accused to prove the existence (if 
any) of circumstances which bring the offence 
charged within the general or special exceptions or 
provisions contained in any part of the Penal Code 
■or in any law defining such offence’. 

(а) A, accused of murder alleges that by reason 
of unsoundness of mind, he did not know the nature 
of his act. The burden of proof is on A- 

(б) A, accused of murder, alleges that by grave 
and sadden provocation, he was deprived of the power 
of self-control. The burden of proof is on A. 

Accused—how to discharge the onus.—It is ^rue that 
Section 105 of the Evidence Act places on the ac« 
cused in any criminal trial, the burden of proving that 


1. Sellamulku Servaigaran v. Pa^lamutku Karuppan, 35 Idad. 
18009 I. 0. 152=9 M. L. T. 283«12 Or.l.. J. 30=21 M. L. J. 
161 . 

2. Queen v. Nabokriato Ohoae, 8 W. R. 87. 

3. Sec. 105 Evidenoe Act: In the matter of (he petition of Shtboo 
ProMd Pandah, 4 Cal. 124=3 G.L.R. 122-1 Bhome L. R. 
OrL72r 
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he Acted within his legal rights in the exercise of the- 
right of private defence of property. This burden 
can be discharged by the evidence of witnesses for the 
prosecution as well as by evidence for the defence (on 
such a plea being set up), and the accused is clearly 
entitled to claim an acquittal if, bn the evidence for 
the prosecution, it is shown that he has committed 
no offence'. 

’Burden of proving tact especially within one*a 
knowledge.—When any fact is especially within the 
knowledge of any person, the burden of proving that 
fact is upon him’. 

When a stranger, uninvited and without any right 
effected an entry in the middle of the night into th» 
sleeping apartment of a lady and when an attempt 
was made to capture him ushd great violence in hie 
efforts to make good his escape, and failed to give- 
satisfactory explanation of his conduct, —the Court 
presumed that the entry was made with an mtent aa' 
mentioned in Sec. 441 of the Indian Penal Code’. 


CHAPTER IX. 

PROVING OF FACTS. 

evidence.—Ail facts except the contents of 
documents* may ^be proved by oral evidence. Oral 
evidence mtiet, in all cases be direct, that U to 

1.' ‘‘Jn Otoron Uookerjee, 11 C. 1^. A. 332. 

2* Bm* ipft Acte 

$.• Qvun Bmfrtn, 16Oil. 95^ 
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Bay, if it refer to a fact which could be seen, it 
must be the evidence of a witness who says he saw 
it: if it refers to a fact which could be heard, it 
must be the evidence of a witness who says he heard 
it; if it refers td a fact which could be perceived by 
any other sense or in * any other manner, it must be 
evidence of a witness who says he perceived it by 
that sense or in that manner; if it refers to an 
opinion or to the grounds on which that is held,*it 
must be the evidence of the person who holds that 
opinion on those grounds^. 

The moment the witness commences giving evi* 
dence which is inadmissible, e. g., hearsay evidence, 
he should be stopped by the Court^. No fact of which 
the Court will take judicial notice need be proved. 
Facts admitted need not’be proved* 

Documentary evidence.—The contents of docu> 
ments may be proved either by primary or by 
secondary evidence* 4 

Primary evidence.—Primary evidence means the 
document itself produced for the inspection of the 
Court. 

Secondary evidence.—1 shall presently -^ay the 
ways in which an original document can be pi’oved. 
If the original document is lost, its certified copy 
can be proved by calling a witness who was present 
at the time the original document was vrrltten and 
executed* If the document be in the possession of a 


1. Section 60, Evidence Act. 

2. Q. Emp. va Pittambar 8i$^daf 


,7W.B.25. . 
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third party, it should be called by summoning him to 
produce it. If the witness fait to produce the docu> 
ment, its certified copy may be proved. If the 
document was not registered, oral accounts of 
contents may be proved by some persons who saw the 
document. For further particular regarding adducing 
of secondary evidence, read Sections 64 and 65 of the 

Evidence Act. 

<1 

Public document.—A puolic document may be 
proved by filing a certified copy of it. 

Proof of documents.—If a document is alleged to 
be signed or to have been written wholly or in part by 
any person the signature or the hand-writing of so 
much of the document as is alleged to be in that 
person's hand-writing must be proved to be in his 
hand-writing^. If a document is required b; law to 
be attested, it shall not be used as evidence until 
one attesting witness at least has been called for the 
purpose' of proving its execution,—if there be an 
attesting witness alive and subject to the process of 
the Court and capable of giving evidence, provided 
that it shall not be necessary to call an attesting 
witness in proof of the execution of any document,^ 
not being a will, which has been registered in 
accordance with the provisions of the Indian Registra¬ 
tion Act, 1908, unless its execution by the person by 
whom it purports'to have been executed Is specially 
denied^. The Evidence Act does not require the 

t 

_ _ _ . i « i a.i Mi 

1. SeotioD 67, Eriduioe Act. 

3. SectkmlBi’Evldmice Aci .^et XXXI of 1936.) 
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writer of a document to be examined as a witness : 
nor does Section 67 of that Act require the subscrib¬ 
ing witnesses to a document to be produced^ 

Comparison of two doeumeots-'-'Section 73 of the 
Evidence Act doos n^ot sanction the comparison of any 
two documents, but requires, ftifintt that the standard 
writing shall be admitted or proved to be that of the 
person to whom it is attributed ; and secondly, that the 
■disputed writing must ifwlf purport to have been 
written bythe same person. 

Regard being had to the definition of “proved'* in 
Section 3 of the Evidence Act, “moral conviction," 
provided it is based exclusively on evidence that is 
admitted, is not distinguishable from “legal proof." 

The ordinary methods of proving hand-writing.— 
Hand-writing may, in addition to the usual methods, 
be proved by circumstantial evidence under Section 
67 of the Evidence Act, which prescribes no particular 
kind of proof*. 

The ordinary methods of proving hand-writing 
are (i) by calling as a witness, a person who wrote 
the document or saw it written, or who is qualified 
to express an opinion as to the hand-writing by 
»virtue of Section 47 of the Evidence Act; (ii) by 
comparison of hand-writing as provided in Section 
73 of the Evidence Act; and (iii) by the admission 
■of the person against whom tUe document is tendered. 
A document does not prove itself, nor is an unproved 

1. Ahdool Alt vs. Ahdoor Rubmm. 21 W. B. 420 (Civil). 

2. Barindrakum€tr Qhott vs. Bmp, 37 Cal 467=14 C. W. N. 

1114-? I. C. 366=11 Gr. V. J, 453. 
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signafcure proof of its having been written by the 
person whose signature it purports to bear.^ Mere 

registration of a document is not in itself sufiScient 

• 

proof of its execution^. 

Attesting witness.—To be an attesting witness 
within the meaning of Sec. 59 of the Transfer of 
Property Act, the witness must not only have seen 
the execution of the document but should have also 
subderibed as a witness. A scribe, when he does- 
not subscribe as a witness, cannot be considered as an 
attesting witness to a deed which by law requires 
to be attested*. 

How to prove the document if attesting witnessea 
are dead.— 

If all the attesting witnesses are dead, a witness 
^ho knows the hand>writing of one of the attesting 
i^itnesses at least may be called to prove the signa¬ 
ture of that attesting witness. This can be done 
even in a case where the executant purported to sign 
the deed by putting his mark. The statement of the 
deed-writer that the mark was that of the executant 
is admiftsible under Section 32, clause 2 of the Evi¬ 
dence Act^. The rule is same whether the document 
requires attestation or not. 

An attested document not required by law to be 
atteetad may be proved as if it was unattested*. 

1. /)an rn, Eandai Ohosf, 36 (J. W N. 113. 

2. SahnuUul TaUma vs. KoyUuh Pot* Vannan^ Singh, 17 
903. 

8. '■Bern Bahadur Siiu vs. Agaihya Singh, SO 0. W. N. 699. 

4. Awwve. BaL 11 Bom, 690. 

6. Beotion ^ .Eridenoe Act. 
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Pnblte Doenments*—Proof.—Public documents.have 
been mentioned in Section 74 of the Evidence Act and 
the mode of their proof In Sections 76 and 7S of the 
Evidence Act Proceeding of a Municipal body (which 
is public document) may be proved by the production 
of its copy. • 

The legitimate way of proving the proceedings of a 
body corporate in British India is by a copy of such 
proceedings certified by the legal keeper thereof or 
by a printed book purporting to be published by the 
authority of such body (as laid down in Cl. 5 Section 
78 of the Evidence Act*. 

Presumption as to documents thirty years old.— 
Where any document, purporting or proved to be 
thirty years old, is produced from any custody which 
the Court in the particular case considers proper, the 
Court may presume that the signature and every 
other part of such document, which purports to be in 
the hand'Writing of any particular person, is in.that 
person's hand*writing, and, in the case of a document 
executed or attested that it was duly executed and 
attested by the peasons by whom it purports to be 
executed and attested^. * 

V The presumption allowed by Section 90 of the 
Indian Evidence Act, may be applied also where the 
original of a document sought to be proved has been 

% 

1. Byed Afojirain va Tiu OniUtek MunicifalUy, 17C. W. N. 

631. 

S. Beedon 90, Indian Evides^ Aet. , 
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deBtroyed and only secondary evidence of its contents 
in the shape of a certified copy is available^. 

Exclusion of oral evidence.—When the terms of a 
contract or of a grant or of any other disposition of 
property, have been reduced to the from of a docu* 
ment and in all cases in which any matter is required 
by law to be reduced to the form of a document, no 
evidence shall be given in proof of terms of such 
contract, grant or other disposition of property, or of 
such matter except the document itself, or secondary 
evidence of its contents in cases in which secondary 
evidence is admissible. 

A gives B a receipt for money paid in part by B. 
Oral evidence is offered of the payment. The evidence 
is admissible^,—because a part payment does not 
legally require to be reduced to* writing. If any con¬ 
tract is put in writing, oral evidence cannot be 
adduced to the exclusion of the written contract. 

Evidence given by a witness in a Judicial proceeding— 
when can be used as evidence In a* subsequent proceed¬ 
ing.—The following conditions are necessary to be ful¬ 
filled before the previous evidence can go in as evi¬ 
dence in "'subsequent proceedings or in a later stage 
of the same proceedings’ (a) if the proceedings were 
between the same parties or their representatives in 

interest; (b) if the adverse party in the first prooeed- 

_ * _,_ _ __ 

' ■ I 

1 , Iikri Pnuad Stng va. Lalli Ja$ Stnwar. 22 AU. 224—20. 

^ A. ,W. N. <1900) 88. 

2, Seeti^ 91. Evidenoe Act. 

3, Sec. 33 o( the EvideBoe Act. 
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ings bad the right and opportunity to cross-examiner 
(c) if the questions in issue in the two proceedings 
are substantially same ; (e-g. criminal trial or inquiry 
is a proceeding between the prosecutor and the 
accused) (d) When the witness is dead or cannot be 
found, or is incapable of giving evidence, or is kept 
out of the way by the adverse party, or if his presence 
cannot be obtained without an amount of delay or 
expense which may seem unreasonable. 

The death of the witness is to be stricfly proved. —The 
deposition of the witness can be proved by calling' 
the original record or by producing a certified copy of 
the deposition. The deposition of a witness who dies- 
before cross-examination is not admissible in the second 
proceedings^. 

Judgments admissibla in evidence.—Certain iudg> 
ments are admissible in evidence as stated in 
Sections 41 to 43 of the Evidence Act. 

Conspiracy Case—evidence.—In a charge of cons¬ 
piracy, general evidence of the existence of the 
conspiracy is first given, before particular facts are 
proved to show that one or more of the accused took 
part in it*. — 

Impeaching credit of witness.—Credit of a witness 
may be impeached under Section 155 of the Evidence 
Act. 

1. Naraing v. Goknh 50 All. 113.=25 C. L. j. 775-A. I. R. 192a 

A. 140. 

2. Amrita Lai Haxra v. Emperor, (21 C. L. J. 331).—42 Cal. 957 
• 19 0. W. N. 676-16 Or. L. J. 497-291. C. 513» 
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Rape ease—eharaeter—statement ot raped fflrl.— 

When a man is prosecuted for rape or an attempt to 
ravish, it may be shown that the prosecutrix was 
generally of immoral character*. A statement of the 
raped girl that she had been raped in answer to 
enquiries by persons who saw* her weeping is ad¬ 
missible under Section 157, Evidence Act.* In cases 
of a charge of rape the judge must give a warning to 
the Jury that it is dangerous to convict on the un¬ 
corroborated testimony of the prosecutrix, adding 
however that they may accept such testimony if 
after proper scrutiny and consideration of the rule of 
caution they choose so to do. (Seka}tdar Mia v. E. 41 
C. W. N. 641.) See Section 8 of the Evidence Act illus~ 
tration (J). 

Qnestlons tending to corroborate evidence ot rele* 
vant tacts.—A, an accomplice, gives an account of a 
robbery in which he took part. He describes various 
incidents unconnected with the robbery which occur- 
ed on his way to and from the place where it was 
committed. Independent evidence of these facts may 
be given in order to corroborate bis evidence as to 
the robbery itself. 

Prevfons statements—corroboration dying deolara- 
tl0a-*'d0elavaDt surviving, —Former statements of a 

witness may be proved to corroborate his later testi- 

% 

I 

■ ■ ■ — - - - — - ■ - 

1. See. 155 (Cl. 4). Evidence Act. 

«. eQotaial BdWie v. Emp. 25 Cr. L. J. 12U-A. 1. B. 1925 
■ ' ■ 74. ^ 

3. fleo. 
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mony as to the'same fact^. If a man survives after 
making a dying declaration and is examined in 
Oourt, his previous statement made in the form of 
dying declaration can be used under Sec. 157 of the 
Evidence Act to corroborate his statement made in 
Court*. 

First information—corroboration.—Evidence Aot.^ 

First information is not evidence in a case. It is 
tendered by the Crown for such use as the defence 
may be able to make of it and to test the consistency 
of the prosecution evidence^. It can be used as a 
corroborative evidence or as a contradiction*. 

Refreshing memory —A witness may, while under 
examination refresh his memory by referring to any 
writing made by himself at the time of the trans¬ 
action concerning which he is questioned. A wit- 
ne.ss may refresh his memory by reference to any 
document with the permission of the Court^. 

A witness before a Court of Justice is under 
an obligation to tell the truth,—the whole truth to 
the very best of his power ; if upon any question 
he suffers from a honafide lapse of memory, that 
failure of memory can be remedied by reference 
to any memorandum or other writing prepared by 
him. If the Court invites the witness to refresh 


1. Sec. 157, Grideoce Act. 

2. Ram Sattu, 4 Bom. L. R. 434. 

3. A$fdr Sheikh v. K. K, 16 C. W. N. 198. 

4. Emperor y. Okiltar, 47 All. 280-23 A. L. 14-83 1. 0. 630. 

6. Sec. 169, Evidence Act. • * 
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his 'memory with reference to his writing, the 
witness is under an obvious obligation to do so. 

Police diary.—Refreshing memory.—In giving evi> 
dence a Police-officer may refresh his memory by 
referring to documents in which he reduced into 
writing,-^statements of person^ examined by him, 
during an investigation. But the documents them- 
selves cannot be used as evidence*. 

'Post'mortem report—refreshing memory.—A medi¬ 
cal man. in giving evidence, may refresh his memory 
by referring to a report which he made of his 
post mortem examination. But the report itself can^ 
not be treated as evidence, and no facts can be 
taken therefrom*. 

Improper admission or rejection of evidence.—The 
improper admission or rejection of evidence shall 
not be ground of itself for a new trial or reversal 
of any decision in any case, if it shall appear to 
the Court before which such objection is raised, 
that independently of the evidence objected to 
and admitted, there was sufficient evidence to justify 
the decision, or that, if the rejected evidence had been 
receivedii'it ought not to have varied the decision*. 

Under Section 167 of the Indian Evidence Act 
it is permissible for the High Court in spite of the 

improper admission of a confession in evidence to 

* 


'I A 2., BoghuniSing r. Empfess, 9 Cal. 45R-11 C. L. B. 569 
5 bbome L, B. 47. 

3. Sec. ]^7,'£vldeBoe Act , 
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Uphold the conviction,—if independently of the 6vi- 
dence objected to there is sufficient evidence to 
justify the decision of the Sessions Judged What a 
Court of Appeal, has to consider is whether the 
reception of inadmissible evidence influenced the 
minds of the jury so* seriously as to lead them 
to a conclusion which might have been different 
but for its reception. Hence, where inadmissible 
evidence has been admitted, there are two poiifts 
for consideration ; iirnllv. whether the reception of 
the inadmissible evidence has, in fact, occasioned a 
failure of justice, and secondly whether if it is 
excluded, there is sufficient evidence to justify the 
verdict of the Jury’. In examining the evidence, 
the High Court must consider whether it may, 
with reasonable certainty, hold that, even if the 
evidence improperly admitted had been excluded, the 
Jury, upon the residue of the evidence, would have 
brought in a verdict of guilty’. 

Questions to witness by Judge, Jury and Assessors.— 
They can put any questions to a witness in terms 
of Sections 165 and 166, Evidence Act. Section 165 
provides that a judge may, if necessary, ask any 
question in any form about any fact relevant or 
irrelevant subject to certain conditions laid down 
in that section. 

1. Emperor t. MefudiU Rama Sail, 26 Bom., L. B. 706sA. I. B. 

1924 Bom. 480. 

2. Edrendra Nath Saha v. Bmp., 40 C. L. J. 313^26 Or. L. J. 

807 - 64. I. 0.4.'>1-A.I.B. 192.5 Cat. 161. 

3. Emperor v. Paneku Dot and Odbordhoru Singh, 24 C. W. N. 

601. F. B,-47 Cal. 871-31 C.L. J. 402. 
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Cvidenee in bad livelihood oases.— For this refer to 
Chapter 1 on the Security Proceedings in Part II, 
pages 105*106 ; 


i 

CHAPTER X. 

EXAMINATION OF WITNESSES. 

ft 

Examination of witnesses.—The examination of a 
witness by the party who calls him is called his 
examination-in-chief. The examination of a witness 
by the adverse party is called his cross-examination. 
The examination of a witness, subsequent to .the 
cross-examination by the party who called him, is 
called his re-examination. Witnesses shall be first 
examined-in~chief, then if the adverse party so desires, 
cross-examined, then, if the party calling him so 
desires re-examined. 

The examination and cross-examination must 
relate to relevant facts, but the cross-examination 
peed not be confined to the facts to which the wit¬ 
ness testified on his examination-in-chief. The re- 
examination shall be directed to the explanation of 
matter referred to in cross-examination ; and if new 
matter is, by permission of the Court, introduced in 
re-examination, the adverse party may further cross- 
examine upon that matter'. 

Duty of Court.—The moment a witness commences 

giHng evidence which is inadmissible, (e.g., hearsay 

^ * 

tl. Seo^Ql^ldS, Evidence Act. 

r ♦ ^ 
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evidence) he should be stopped by the Court^. The 
judge is to decide as to the admissibility of evidence. 
In case of doubt the Judge should decide in favour of 
admissibility’’. 

Witness summoned to produce document.—A 
person summoned to 'produce a document does not 
become a witness by the mere fact that he produces 
it and cannot be cross-examined unless and until he 
is called as a witness”. * 

Leading question.—Any question suggesting the 
answer which the person putting it wishes or expects 
to receive is called a leading que.stion*. 

Leading questions must not, if objected to by the 
adverse party, be asked in an examination'in-chief, or 
in re-examination except with the permission of the 
Court. The Court shall'permit leading questions as 
to matters which are introductory or undisputed, or 
which have, in its opinion, been already sufficiently 
proved. 

Leading questions may be asked in cross-examina¬ 
tion*. 

Cross-examination by accused.—The accused is , 
entitled in cross-examination to elicit facts itPSupport 
of his defence from the prosecution witnesses, though 
the facts thus elicited have no relation to the facts 


1. Queen v, Ptifamdar Sirdar, 7 W. R. 25. _ * 

2. Tfte Coileetor of Qorakhfur v. Palakdhari Singh. 12 All. 
1 (F. B.1 Kdii Ki$hore ▼. Bhuaan 18 Cal. 201 P. C. 

3. Section 139, Evidence Act 

4. SecUon 141, Evidence Act. 

5. Section 143, Evidence Act. ^ , 
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to 'which the witnesses have testified in their 
ozamiDation*in*chief. In course of cross-examination 
of this character, the defence is entitled in view of the 
generality of the provision of Sec. 143 of the Evidence 
Act, to ask leading questions and the Court might, 
in its discretion under Sec. 154, permit the prosecution 
to cross-examine the witness. The matter is evidently 
one in the discretion of the trial Judge and his deoision 
is'practically conclusive^ Witnesses to character 
may be cross-examined and re-examined^. A man’s 
general bad character is a weak reason for believing 
that he was concerned in a particular criminal 
transaction*. 

Cross-examination as to previous statements in 
writing etc.—A witness may be cross-examined as to 
previous statements made 'by him in writing or 
reduced into writing, and relevant to matters in 
question, without such writing being shown to him, 
or being proved*. Statements made by the complainant 
to the police which are at variance with those made 
before the Magistrate are admissible in evidence as 
, they are important from the point of view of the 

Special police diary its use by Court and police oftloer, 
—The special diary may be used by the Court to 

e 

• I II I • “ * ~ II -■ ■ III 

1. Amrtia Lai S[axra v. Emperor, 19 C. W. N. 676. 

. 2. -Section 140 Evidence Act. 

■3. Amriia Lai Haxra v. King Emperor. IB 0. W. N. 676. • 

'4. 'Section 145, Evidence Act - 

5. Jiomae J. H. Amup v. Kedar Nath Qhote, 80 0. W. N. 835< 

E. f^herath 26 Mad. IBh 
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assist it in the enquiry or trial by suggesting mdana 
of further elucidating points which need clearing up 
and which are -material for the purpose of doing 
justice between the Grown and the ‘accused; but 
entries in the special diary cannot by themselves be 
taken as evidence of any date, fact or statement 
therein contained* The special diary may also be 
used by the Court for the purpose of contradicting 
the police-officer who made it and may be used *by 
the police-officer who made it, and by no witness 
other than such officer, for the purpose of refreshing 
his memory. If the special diary is used by the Court 
to contradict the police-officer who made it, or by 
the police-officer himself who made it to refresh his 
memory, the accused person or his agent has a right to 
see that portion of the diary which has been referred 
to for either of these purposes, that is to say, the 
accused person or his agent is entitled to see the 
particular entry which has been referred to and so 
much of the diary as in the opinion of the Court is 
necessary in that particular matter to the full under* 
standing of the particular entry so used, but no more* 
{See pages 43 to 46 for further particulars.) • •• 

Crou-examinatlon—right of the accused.—After a 
charge has been drawn up in a warrant case the 
accused is entitled to have the witnesses for the 
prosecution recalled for the purposes of cross- 
examination. {See pages 140-149). In a case the charge 
was drawn up on the 30th November 1899, and on 
the same date the accused applied to the Court to 
recall and. cross-examine > the witnesses for the 
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prosecution ; the Court, however, refused to allow 
this, on the ground that the prosecution witnesses 
had already been cross-examined at a reasonable 
length and convicted the accused. The case was 
referred to the High Court; the High Court, on 
revision, set aside the conviction and ordered a 
retrial giving opportunity to the accused to cross- 
examine the witnesses^. Where the accused did not 
apply for the cross-examination of the prosecution 
witnesses on the date the charge was framed but did 
so on the next date of hearing and the Magistrate 
refused the application on the ground that it was 
too late, the High Court refused to interfere as the 
accused did not apply for recalling the witnesses for 
oross-exaroination on the date the charge was framed 
and explained. The Magistrate, however, has a discre¬ 
tion to recall the witnesses for further cross-exami¬ 
nation at any subsequent stage of the case but the 
accused has no right to insist upon the witnesses 
being recalled*. 

Witnesses summoned by proseention—not called— 
eross-examinatlon.—On this point Jackson J., observed' 
as follows “The ordinary practice is, that where a 
witne*68 for the prosecution is not called on the part 
of the Crown, he is placed in the witness-box in order 
thaf the defence may have an opportunity of cross- 
examining him ^ and« certainly, where the judge 

thought it necessary to call one of these witnesses 

* • 

‘ Za|i!r«M<a?.]9amiMa/.27 0a.370 «4 0. W.N.4^^ 

2. ' Faixaii t . 7CaL 28.«>4 81u>me L.R.142."5Ind.- 


Ch. X] 


EXAICINATION or WITNESSES 


649- 


for the purpose of eliciting some facts which he 
thought material for the prosecution, the prisoner 
ought to have been allowed an opportunity of putting 
any question that he thought necessary in cross- 
examination."^ (See pages 142'4S)> 

Questions In cross-examinations.—When a witness 
is cross-examined, he may be asked any questions 
which tend— 

(1) to test his veracity ; 

(2) to discover who he is and what is his position 
in life ; or 

(3) to shake his credit, by injuring his charac¬ 
ter, although the answer to such questions might 
tend directly or indirectly to criminate him or might 
expose or tend directly or indirectly to expose him 
to a penalty or forfeiture^. It is for the Court to 
decide if any question can be put to the particular 
witness and if the witness should be compelled tO' 
answer such questions. Questions imputing bad 
character to a witness cannot be asked without 
reasonable ground. For example a witness, of whom 
nothing whatever is known cannot bg. asked at 
random whether he is a thief or a dacoit but* if the 
lawyer is instructed by supplying particulars that 
the witness is a thief, such a question may be allowed. 
Indecent and scandalous jquestions and questions 


1. In the matter of the Emprtat ▼. Oiriek Chunder Zb/Mtdor, 
5Cal.614-9C. L.B. 364. 

S. Section 146, Eridence Aot^ , 
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intended to insult or annoy^ cannot be put in cross- 
examinatioD^ 

Hostile witness.—Cross-examination-—The Court 
may permit a party to cross-examine its witness if 
the witness is found to be hostile. Sec. 154 of the 
Evidence Act says nothing as to declaring a witness 
hostile but provides that the Court may in its discre¬ 
tion permit the person who calls a witness to put any 
41uestion to him which might be put in cross-examina¬ 
tion by the adverse party’'. 

The effect of allowing a party to cross-examine 
his own witness is to discredit that witness altogether 
so far as the case for that party is concerned*. 

Evidence of hostile witness,—value.—This matter 
has been separately dealt with. See the Full Bench 
case re : ProfuUa v. Emperor^.' This Full Bench case 
modified the previous Calcutta decision on the point. 

Examination of witnesses on commission.—A 
Presidency Magistrate, a District Magistrate, a Court 
of Sessions and the High Court may order examina¬ 
tion of witnesses on commission when the attendance 
of such witnesses cannot be procured without an 
amount oC delay, expense, or inconvenience which 
may seem unreasonable. 

The details as to examination on commission are 
to be.found in Section 503 Cr. P. C. Where the com- 

1. Beotions—149 to 152 Evidence Act. 

2. Baikuntha Naik Ohaitoraj t. Pratannamoyi Debya, 

” 27 q. W. N. 797. 

3. Makbul Khan ▼. Km9 Emperor, 32 0. W. X. 872. 

4. 35C. W«jI..731F.B.-53CHl-i J.427-AI.R.1931CaL401. 
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plainanfc is a Pardananhin lady, she (being party) 
cannot be examined on commission, but the Magis* 
trate may arrange for her examination in Court in a 
way as would secure her privacy* She should be 
examined in accordance with law in presence of the 
accused’. * 

There is no provision in the Criminal Procedure 
Code which protects Pardanas/iin ladies from appear* 
ing in a Court of Justice. It cannot be admitted as a 
general principle that Pnvdanashin ladies, whose 
evidence is required in Criminal trials, are to be 
examined at some place other than the Court house 
itself. 

Where a Magi.strate considered it necessary to 
take the evidence of a Pardanashin lady, who 
objected to appear in the Court, the High Court 
directed the Magistrate to make arrangements so as 
to take the lady's evidence either in an empty Court¬ 
room in the persence of the accused, pleader for the 
prosecution and himself or if no empty Court-room 
were available, in his own private room or some other 
room in the Court building^. 

The parties to any proceeding in which ^ commis¬ 
sion is issued, may forward interrogatories in wrriting 
which the Magistrate or the Court directing the 
commission may think relevant to the issue, and the 

Magistrate or the officer to vi;hom the commission is 

% 

1. In the matter of the petition of Farid^un-nissOi 5 AU« 92b 
2 A. W. Ke (1882), 184. 

2. (he matter of the petition of liaeanta Bibi^ 12 All. 69 b 

9 A. W. N. (1889) 202. . , 

i « • 
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directed or to whom the duty of executing such com¬ 
mission has been delegated, shall examine the witness 
upon such interrogatories^. 

Prayer tor commission before a Sub-ordinate 
Hagistrate ;—If it appears to a sub-ordinate Magis¬ 
trate that a commission ought to^ be issued for the 
examination of a witness whose evidence is necessary 
for the ends of justice, such Magistrate is required to 
apply to the District Magistrate, (stating the reasons)' 
and the District Magistrate may issue a commission 
if he thinks fit to do so^. 

Commission is issued only where the witness 
appears to be a material witness’. 


CHAPTER XI 
RELEVANT FACTS. 


Relevant Paets :—Facts which, though not in issue, 
are so connected with a fact in issue as to form part 
of the same transaction, are relevant, whether they 
occurred at the same time and place or at different 
times an(t> places’* The evidence against a prisoner 
charged with having voluntarily causing grievous 
hurt consisted of a statement made in the presence 
of the prisoner by the person injured to a third 
person, immediately after the offence the statement 



- Section 





2. ' Section 506 Or. P. C. 

3. Z)tKaS(HidiwT«.H<MMfiA/»33C. W. N.lOBS. 
1, Sec. 6 pia, Indian Evidence Act 
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WAS held admissible under sec> 6 and sec. 8 erf the 
Indian Evidence Act^. 

Hearsay evidence of the statement of a bystander 
as to an occurrence would be admissible in evidence 
as a part of the res gesine only if it was made at 
the time the transaction was taking place or so 
shortly before or after it as to form part of the tran¬ 
saction. If the transaction had terminated when the 
statement was made it would be irrelevant. It wt>uld 
be dangerous to accept the statement of a bystander 
niade after the conclusion of the transaction, when 
an interval has elapsed disconnecting the thread of 
the transaction’^. 

Facts which are the occasion, cause or effect of 
facts in issue are relevant. The question is whether 
A. murdered B. Mark^on the ground, produced by a 
struggle at or near the place where the murder was 
committed, are relevant facts^. Any fact is relevant 
which shows or constitutes a motive or preparation 
for any fact in issue or relevant fact. The question 
is, whether A committed a crime. The fact that A 
absconded after receiving a letter, warning him that 
inquiry was being made for the criminal end the 
contents of the letter, are relevant. Ab.sconSing is 
but slight evidence of guilt*. 

Proof of motive or previous ill-will is not necessary 
to sustain a conviction for •murder. Bat the guilt 


1. 7n the matter of the petition of Syrat Dhobni, 10 Cal. 302. 

2. Chain Haklo and on. v. The Emperor, 11 C. W. N. 266. 

3. Sec. 7. The Indiaa Evidence Act. 

4. Queen V. 5cro6 IZotf. 5 W.,B. 26. • ' 
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of prisoner must be clearly proved before he can be 
convicted** 

Facts necessary to explain or introduce relevant 
tacts are relevant-—A ie accused of a crime. The 
fact that, soon after the commission of the crime, 
A absconded from his house, is relevant, under sec. 8, 
as a conduct subsequent to and affected by the fact in 
issue. The fact that, at the time when iie left home, 
he had sudden and urgent business at the place to 
which he went is relevant, as tending to explain the 
fact that he left home suddenly. The details of the 
business on which he left are not relevant, except in 
so far as they are necessary to show that the business 
was sudden and urgent^. Evidence of the possession 
and attempted disposal of counterfeit coins is relevant 
on a charge of uttering such coihs’. 

Evidence of the Magistrate conducting an indenti' 
fication parade is admissible under sec. 9 of the 
Evidence Act*. 

Conspiracy.—Things said or done by conspirators 
in reference to a common design are relevant^. 

Identification by voice.—Such evidence may be 
admissibl^under sec. 9 of the Indian Evidence Act. 
Propriety of indentification by voice was condemned 
by Mukherjee J. in the case of Arshed v. E*. 

1. Queen v. Jaiekand MundU and olhere. 7 W. B. 60. 

2. Section?. The Indian Evidence Act. 

3. Queen £mpreM v. Nur Mahomed. 8 Bom. 323. 

4. Wdhab v. Sing Emperor, 47 All. 39«5 L. R. A. Cr» 
*: I,9a3«A. I. B. 1926 AU. 223. 

5. Section 10 at The Indjan Evidence Act 

t. 80p.166. ■ • . . 
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Conspiraey case.—Things said or done by conspire- 
tor in reference to^ a common design are relevant 
under section 10 of the Indian Evidence Act. The 
object of section 10 is merely to ensure that one 
person shall not be made responsible for the acts or 
deeds of another unfil some bond in the nature of 
agency has been established between them and the 
acts, words, or writing proposed to attribute vicariously 
to the person charged must be in furtherance of 4he 
common design after such design was entertained*. 

If two persons conspire together to commit an 
offence, each is regarded as being the agent of 
another. 

When facte not otherwise relevant become- 
relevant.—(Sec. 11) Facts not otherwise relevant are 
relevant—(1) If they are in consistent with any fact 
in issue or relevant fact. 

(2) If by themselves or in connection with other 
facts they make the existence or non-existence of 
any fact in issue or relevant fact highly probable or 
improbable. The question is, whether A committed 
a crime at Calcutta on a certain day. The fact that, 
near the time when crime was committed, A was at a 
distance from the place where it was committed, *whioh 
would render it highly improbable, though not 
impossible, that he committed it. is relevant^. The 
absence of an entry of paymcuit in an aceount book 
is a relevant fact not under sec. 34’but under secs. 

1. Indra Gkandra ifarang y. Emperor, 116 I.C. 756 ^30 Cr. L. J. 

646a A. L B. 1929 Pat. 146 (F. B.) 

2. Becdon Ih The Indian Evidence Act .* 
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9 and 11 of the Indian EWdence Act^. When the 
-question is whether a man is a habitual cheat, the 
fact that he belongs to an organisation formed for 
the purpose of habitually cheating in concert is 
relevant under sec-11 of the Evidence Act’. 

Facts showing existence of state of mind, or of body 
or bodily feeling.—This is relevant under section 14 
of the Evidence Act- 

existence of bad feeling—state of mind Intention- 
Previous conduct-—A is tried for the murder of B by 
intentionally shooting him dead. The fact that A on 
other occasions shot at B, is relevant, a.s showing his 
intention to shoot B. The fact that A was in the habit 
of shooting at people with intent to murder them is 
irrelevant*. 

I 

Evidence with regard to a previous act of fraud 
alleged to have been committed by an accused person 
who is on his trial on a charge under sec. 420, I. P. C. 
can not be admitted under sec. 14 of the Indian Evi¬ 
dence Act*. 

When a person is charged with having committed 
the offenaa punishable under sec. 124-A of. the Indian 
Fenal*CQde, his intention may be inferred from one 
particular speech, article or letter, or from that 
speech, article or letter considered in conjunction 


1. Oangaram Agartcala v. Laehiram Kiahm Dyal, IS) 0. W. N. 
. Oll- 

2. IbiM Mirx» v. Bmpmir. 14 C- W. N. 

3. See. 14| Evideace Act UlostratioD (0) 

4. Ahperor.«29aW.K.483. 

^ » .a 
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with what such person has said, written or published 
on another or other occasions*. 

In a case under sec. 124*(A) I. P. C. other articles 
showing the intention of the writer are admissible in 
evidence*. 

Facts bearing on question whether act was accidental 
or intentional.—These are relevant under section 15 
of the Indian Evidence Act. A is accused of fraudu> 
lently delivering to B a counterfeit rupee. The 
question is, whether the delivery of the rupee was 
accidental. The facts that, .soon before or soon 
after the delivery to B, A delivered counterfeit rupees 
to C, D and E are relevant, as showing that the 
delivery to B was not accidental*. 

Existence of course of business when relevant.— 

When there is a question whether a particular 
act was done, the existence of any course of business 
according to which it naturally would have been 
done, is a relevant fact. The question is, whether 
a particular letter reached A, The facts that it was 
posted in due course, and was not returned through 
the Dead Letter Office, are relevant*. 

1. Queen Empress, v. Amba 20 A1I.55 (F. B.)ss]S A.W.N. 

(1898). 1. 

2. Queen Empress v. Jogendra Qh. Bose., Editor of Bangabwhi 
19 Cal. 35. 

3. 8gc. 15., Evidence Act. Illaatntion (c).' 

4. Section 16, The Indian Evidence Act. Illuetration (b) 


42 




CHAPTER XII. 

LEGAL PRESUMPTIONS. 

Birth during marriage—legitimacy.^The fact that 
any person was bom during the continuance of a 
valid marriage between his mother and any mant or 
within two hundred and eighty days, after its dissolu- 
tion, the mother remaining unmarried, shall be 
conclusive proof that he is the legitimate son of that 
man unless it can be shown that the parties to the 
marriage had no access to each other at any time 
when he could have been begotten^. 

Where there is no evidence of want of access, the 
presumption of legitimacy arising from conception 
during a valid subsisting marriage is conclusive^. 
In England the positive rule .at common law is that 
neither the husband nor wife can be examined for the 
purpose of proving of nonaccess during marriage 
except in any proceeding instituted in consequence of 
adultery*. But in this country a wife can be 
examined as to non-acces of her husband during her 
married life, without independent evidence being 
first offered to prove the illegitimacy of her 
children*. 

Legal PresnmptioDB.—The Court may presumer 
under section 114 of the Indian Evidence Act, the 
—— •--- 

1. Sec. 113, The Evidence Act. 

, 8 . Miehottu V. Aiphar, *24 CoL 216 at page 222. 

3. Goardian of N. V. Tomkinton 4 C. P. P. 343. 

4. Bowio r, Jng]S9. lb Bom. 468. 
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existence of any fact which it thinks likely to have 
happened, regard being had to the common course of 
natural events, human conduct and public and private 
business in their relation to the facts of the parti¬ 
cular case. 

The Court may presume.—(a) that a man who is 
in possesssion of stolen goods soon after the theft is 
either the thief or has received the goods knowing 

them to be stolen, unless he can account for his 

• 

posB66sion ; 

(b) that an accomplice is unworthy of credit, 
unless he ta corroborated in material particulars. 

(c) that a bill of exchange, accepted or 
endorsed, was accepted or endorsed for good 
consideration ; 

(d) that a thing or state uf things which has 
been shown to be in existence within a period shorter 
than that within which such things or states of things 
usually cease to exist, le still in existance; 

(e) that judicial and official acts have been 
regularly performed ; 

(f) that the common course of business has 
been followed in particular cases ; 

(g) that evidence which could be and is not 

produced would, if produced, be unfavourajile to the 
person who with holds it; * 

(A) that if a man refuses to answer a question 
which he is not compelled to answer by law, the 
answer if given, would be unfavourable to him ; 
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, (0 that when a document creating an obliga-* 
tion is in the hands of the obliger the obligation has 
been discharged*. 

Conflict between Presumption of Innocence and any 
other Presumption :—Where in a criminal case there 
is a conflict between presumption of innocence and 
any other presumption, the presumption of innocence 
prevails*. 

. The fact that an accused person was found with a 
gun in hia hand immediately after a gun was flred 
and a man was killed on the spot from which the gun 
was fired, may be strong circumntantial evidence 
against the accused but it is an error of law to hold 
that the burden of proving innocence lies upon the 
accused under such circumstances. 

If there are two persons' who answer the above 
description the circumstantial evidence loses its 
weight very substantially*. 

Where facts are as consistent with a prisoner's 
innocence as with his guilt, innocence must be 
persumed; criminal intent or knowledge is not 
necessarily imputable to every man who acts contrary 
to the pjipvisions of the law*. (iSre page 164). 

Withholding of important witnesses.—The with¬ 
holding by the Prosecution of important witnesses 
who were in one way or other intimately connected 
with the tj*aaaaotion or the occurance and the state 

1. Bee. 114. The Evidence Act 

2' A*Ajo/'A/*Ta.JC.i?.21C. W.N. 1152. 

3. NibaroH C^umdra Roy v. K. S. 11 0. W. N. 1085, 

4. Quern \ Ndbehitio Ohoae, 8 W. H. 67. 
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of things gives rise to the irrestible inference that if 
they were examined they would not have corroborated 
the prosecution story^. 

Where a material witness for the prosecution is 
not called—the judg^ in charging the jury should 
direct them that it might be presumed that if 
examined the evidence of the witness would not have 
supported the ca'^e for the prosecution®. 

Evidence of accomplice Corroboration.—I'be 
previous statement^- of an accomplice may serve to 
corroborate the evidence given by him at the trial. 

Per j —“There is nothing in the illustration 

(b) to section 114 which overrides or renders 
nugatory the plain and explicit declaration contained 
in section 133 or which requires us to hold that the 
evidence of an accomplice must always and in all 
circumstances be regarded as unworthy of credit 
unless it is corroborated in material particulars or 
which requires us to hold that it is not open to the 
Court to act on such evidence even when the Court 
believes it to be perfectly true’’*. 

In dealing with the evidence of an approver the 
Judge should tell the Jury that the sort of corrobora¬ 
tion that is required i.s corroboration in material 
particulars tending to connect each of the acciiced 
with the offence*. 

. ^ ^ _ • __ ^ _ 

1. £. V./>*««« Aarf 10 C L.R m®8 

2. Set page 163. Charge to jurg. Hachum v. i’. 34 C. W. N. 

300. 

3. Miithuiftimata tuami PiUai v. K. E. 3') Mad. 307 —14 T. C. 

806-13 Or. h. J. 352=. 1012 M. W. N 519-12 M. I..T. 1. 

4. FaehunrKhanvt.K.KUaW.'S.m. * 
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PoBtesslon of stolen property—recent possession :— 
The possession of a person six months after the 
commission of a docoity of articles stolen in that 
dacoity, such articles consisting of jewellery of a very 
ordinary type and by no means distinctive can not 
form basis of a conviction for participation in dacoity* 

In the case of Queen Eutprees v. Burke^. It was 
held that the presumption did not arise in a case in 
which a stolen pocket handkerchief was found in the 
possession of the accused more than a month after 
the date of the theft. In the case of Ina Sheikh v. 
Queen Empress^, a common brass drinking cup was 
stolen in October and was found in the possession 
of the accused in September next year it was held 
that the prossession was not such recent possession 
as came within the purview of the illustration (a) 
to section 114 (Edidence A.ct) and that the presump¬ 
tion against the accused was so slight that taken by 
itself he ought not to have been called upon to explain 
how its possession was acquired. 

Possession of property which has been stolen is 
at best evidence of theft, if recent*. 

f 

It must be proved that the prisoner received or 
retained plundered property knowing it to be plundered 
property, before he can be convicted under section 


1. iSWtpenrv. Sughar Singh, 29 All. 138 a-3 A. L. J. 806<al906 
> A. W. N. 314«4 Cr. L. J. 436>1 M. L. T. 449. 

2. 6 Air. 224. >4 A. W. N. (1884) 55. 

3. llCaLl^eo. 

4. Qufea ve. AvumsAnt AA«r, 23 W. B. 16. 
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412 of the Penal Code^. Such knowledge or belief 
•can not be presumed from mere possession of stolen 
property in the case of a person, who being charged 
merely as a receiver was exhypothesi not present at 
the dacoity*. • 

Where in a case under section 411 I. P< C. the 
stolen property was found in the possession of the 
accused more than three months after the theftF— 
there was no presumption that the accused knew or 
had reason to believe the property to be stolen’. 

The fact of stolen property being found concealed 
in a man's house would be sufiBcient to raise a pre¬ 
sumption that he knew the property to be stolen 
property, but it would not be sufficient to show that 
it had been acquired by dacoity. (See Surendra v. E 
Supra). It is necessary that the possession be clear¬ 
ly traced to the accused. If other people than the 
accused has access to the place where the stolen pro¬ 
perty is found, the presumption becomes very weak 
against the accused*. Recent and unexplained posses 
Sion of the stolen property acquired by murder and 
robbery would be presumptive evidence agEinst the 
prisoners of both murder and robbery^. The jTudge 


1. Biahoo Mamet, Appelant, 9 W. 16. 

2. Surejtdra v. E. 41 C- W. N. 639. In eaae consiction ul» 
4J2 t, P. C. waa aet aaide and tha tteauaeJ icaa convicted uft. 
4lll. P. C. 

3. Joeenuilah Bepari vs. £ £. 22 C. W. N 597. 

4. Empreet v. jUalAori 6 Bom. 731. . 

3. 0.i;.vs.*Sam»., 13 Mad. 426-1 Weir 290. 
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should tell the Jur 7 that the presumption does not 
arise unless the possession be recent^* 

Old state of things—continuance.—It can be pre* 
sumed that the old state of things does continue until' 
the contrary is proved". 

Possession—title.—Where two adverse parties are- 
trying to make out a possession of twelve years, and 
the evidence is conflicting and not conclusive OU' 
either side, the presumption that possession goes with 
the title must prevail". 

Non-Produotion of documentary*eTidenee :—The- 
presumption is that if produced the document would 
have gone against the person withholding it. See 
the remarks of Harington and Mitra J. J. in the case 

of Maharani Beni Pershad Koeri v. Onberdhan Koeri^- 

% 

Honesty and discretion presumption of Public ser¬ 
vant .--It is a sound principle of legal presumption 
that in the absence of proof to the contrary credit 
should be given to public officers who acted prima' 
facie within the limits of their authority for having so 
done with honesty and discretion*. 

Long Co-habitation—marriage.—Long co-habitation 
maygivd^rise to a strong presumption of marriage* 

1. Hathem t. K. E. 24 C. W. N. 619. 

2. ifahtmed AU Khan vs. Khaja Aldul Ounni/ 9 Cal. 744 (F. B.) 

*.12 q, L. R. 257. 

3. Dhann Singh v. Hur Perahad Singh 12 Cal. 38. 

4. 6 G. W. N. 823. Ragimnalk v. HoU Lall 1 A. L. J. 121. 

5. Donald Waton vs. Peary Mohan Data IS C. W. N. I85> 

6. vs. Mtutmmai Kanix Fatima. 14 0. V/. K. 990. 

Ma Wun 'Vi vs. i/oXtn.12 G. W. K. 220. (Privy CounoUV 

(Burms-^se). 
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aniess it is shown that the connection between the 
parties originated in concubinage^. 

There can be no conviction in a criminal case, 
where proof of marriage is essential, based on mero 
presumption. In suph a case strict proof of marriage 
is necessary. 

Sanity-—Law presumes every man to be sane. 
But whose lunacy was once proved—it must be 
presumed that lunacy continue.s until the presi^p- 
tion is rebutted^. 


CHAPTTR X!I1. 

CIRCUMSTANTIAL EVIDENCE. 

% 

Circumstantial Evidence-—Lord, Chief Justice 
Abbot observed, "In a great portion of trials, as they 
occur in practice, no direct proof that the party 
accused actually committed the crime is or can be 
given ; the man who is charged with theft is rarely 
seen to break the house or take the goods; and in 
case of murder, it rarely happens that the eye of any 
witness sees the fatal blow struck, or the* poisonous 
ingredient poured into the cup"^. 

The law on this point was also very emphatically 
declared by Baron Parke J., in Tawell's case. His lord- 
ship observed "Circumstanti&l evidence *is the only 
evidence which can in cases of this kind (grave crimes 

1. Jndi V. Jaimal 98 I. C. 887. 

2. Amawhi v. Padmanabha 40 Mad. 660. 

3. WUIb^ Principle of Ciioumltantial Eridencet 
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•committed in eecrecy) lead to discovery. There is 
no way of investigating; except by the use of circums¬ 
tantial evidence ;.it most frequently happens that 

sreat crimes committed in secret, leave behind them 
some traces, or are accompanied by some circums¬ 
tances which lead to the discovery and punishment 

of the offender. Direct evidence of persons 

whose veracity you have no reason to doubt is the 
hast proof; but on the other hand, it is equally true 
with regard to circumstantial evidence, that the 
circumstances may often be so clearly proved, so 
closely connected with it or leading to one result in 
conclusion, that the mind may be as well convinced 

as if it were proved by eye witnesses.... The 

point to consider is whether, attending to the 
evidence, you can reconcile the circumstances adduc¬ 
ed in evidence with any other supposition than that 
he (the prisoner) has been guilty of the offence”^ 

An accused was convicted under section 380 I.P.C., 
for theft of currency notes on purely circumstantial 
evidence e>g., (1) that the accused entered the office 
in absencej>f the offlcer-in*charge, (2) that the peti¬ 
tioner’s brother-in-law was present at the time when 
two of the stolen notes were cashed, (3) that the 
accused who was a peon on Rs. 5 a month, deposited 
Bs. 484 in Pqst Office some time after the occurrence. 
Their lordships pointed out regarding the 6rst point 
that ett or about the time of occurrence some other 
men night-have also entered the room. As regards 
the second point it was observed that the petitioner 

' I 1 lit^VAylesbur; S^ng Aerieet, 
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cannot be made responsible for the dishonest act of 
his brother-in’law. As to the third point their lord- 
ships stated that it is not shewn that the money de¬ 
posited by the accused was proceeds of the theft In the 
result the conviction was set aside and it was held 
that the circumstantial evidenee must be conclusive 
and exclude the possibility of guilt of any other per¬ 
son or must point conclusively to the complicity of 
the accused in the crime^. It has been pointed out 
by their lordships in the Privy Council case of Sree- 
man chandra v. Gopal Chnnder Chackerbutty^ and in 
many other cases that a Court is not justified in 
deciding a case upon mere suspicion and without 
legal evidence in support of the charge. The risk of 
deciding a case largely based on circumstantial 
evidence was pointed by Jenkin C. J., in the case of 
Barindra v. Circumstantial evidence is very 

good evidence and conviction can be based upon it 
provided, as stated above, it points out conclusively 
to the complicity of the accused in the crime. 
Circumstantial evidence like ail other evidence 
should be carefully tested before it is accepted as 
conclusive. To sum up it may be laid down, as an 
elementary rule of law that in order to justify the 
inference of guilt, the inculpatory facts must be 
incompatible with the innocence of the accused and 
incapable of expiation on any * other reasonable 
hypothesis than that of the guilt of the accused. 

1. (Piiraguddin va E, 18 C. W. N. 1144. 

2. 7 W. R10 {P. 0.) , 

3. 3? Cal!4Q7-UC. W. N. 1114-7 t.C., 339^ill Gr. L. J. 453. 
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4 

EVIDENCE AS TO CHARACTER. 

Character-Evidence as to.—In criminal procee¬ 
ding the fact that the person accused is of a good 
character is relevant'. 

In criminal proceedings the fact that the accused 
per»}n has a bad character Is irrelevant, unless 
evidence has been given that he has a good character, 
in which case it become.s relevant or in cases in 
which the bad character of any person is itself a 
fact in issue. 

A previous conviction is relevant as evidence of 
bad character^. 

Records of previous convictions should not be put 
in until the close of the trial, as they can only be 
used after conviction in determining the measure of 
punishment*. 

It is only in the case of a person who is an habitual 
offender, and is called upon to furnish security for 
good behaviour, that the fact of his being an habitual 
offender may be proved by evidence of general 
repute^. 

In trial of offences under section 401 of the Penal 
Code, where the other evidence in the case has 
established * assocjiation'for purposes of habitually 

1. ^tioD 53. The Evidence Act. 

2. Beotioir 64. The Evidence Act. 

3. Q. Bmp. yt. BhUtoo Mundie, 3 W. It. 38. 

4. TK 23 AU.'273^^ A. W 
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committing theft, evidence of previous convictions 
whether for offences against property or for bad 
livelihood has always been admitted, not as evidence of 
character but as evidence of habits. Of such evidence, 
conviction for bad livelihood is more cogent than 
isolated cases of theft.* 


CHAPTER XV. 

PREVILEOED COMMUNICATIONS. 

Previleged communications (1) These are com¬ 
munications during marriage (sec. 122). 

(2) Official communication (sec. 124). 

(3) Information as to commission of an offence 
received by a iRagistrate or Police or Revenue Officer 
(sec. 125). 

(4) Professional communication made by a client 
to lawyer. A, a client, says to B, an attorney—T have 
committed forgery and I wish you to defend me.* 
As the defence of a man known to be guilty is not a 
criminal purpose, this communication is protected 
from disclosure, (sec. 126). A witness is not bound 
to disclose previleged communication. A witness, 
however, is not excused from answering questions 
on the ground that the answers* will incriminate 
him. 


1. Sonai v. K. E. 15 C. W. N. 461. 


CHAPTER XVI. 

EVIDENCE IN BAD LIVELIHOOD AND GANG CASES. 

Eridenee in bad livelihood case under section 
110 Or. P. C —In cases under ejection 110 Cr. P. C . 
evidence of general repute must form the main basis 
of the prosecution. Under section 117 (3) Cr- P. G., 
evidence of general repute is admi«RibIe to prove that 
a person is a habitual offender. {See pages 105—106 
supra). 

Evidence of general repute may be corroborated 
by proof of :— 

(i) Previous convictions ; 

(ii) Want of any known means of livelihood or 
manner of living in excess of such means ; 

(lii) Association of the accused with other bad 
characters; 

(iv) Absence of the accused from his house, 
especially at night; 

(v) Occurrence of crimes at or near the place 
visited by the accused, coincident with such absence. 
{for nature of proof required see pages 111—112 supra) 

Evidence admissible in Gang eases —Much evi> 
dence, which will not ordinarily be admissible in 
Criminal cases, are admissible in cases under sections 
400 and 401 1. P> C., as, the persons accused in these 
oases are in fact members of a conspiracy and con*- 
sequently section 10 of the Evidence Act will apply. 
Previoqs; convictions of dacoity and of theft are 
admissible in case under sections 400. 401, I. P. C. 
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respectively. Under explanation to section 14 of the 
Evidence Act and according to many authoKties 
evidence of bad character under section 54 is relevant 
in cases under sections 400, 401 and 402 1. P. 0. Much 
of the evidence enumerated under the different heada 
above will be admissible under section 11 of the 
Evidence Act^ 


CHAPTER XVn. 

SEARCH LISTS. 

Search lists—oral evidence of search.—Where a 
search has been conducted under the provisions of' 
the Criminal Procedure Code, the search list is not 
the only evidence admissible as to the matter dealt 
with therein. Section 91 of the Evidence Act doea 

i 

not exclude oral evidence of what took place at the 
time of search^. When a search has been conducted 
under section 103, Criminal Procedure Code, evidence 
can be given regarding the things seized in the course 
of the search and the places in which they were 
found in addition to the evidence of the list which 
the law directs to be drawn up relating to the partic¬ 
ulars of the property found. * 

For value of search list as evidence see pages 90-—91 
supra and the cases referred to therein. For how to 
conduct a search see page. 89. 

1. Ben«sl Govt. Or. Mo 3371 P to D dated 0th Bept, 1912. 

2. Elamathan ▼. Emp. 33 Mad. 416-11 Cr.L.J. 136-51.0. 

‘436-7 M.L.T. 362 and Abdul Khadiey. Q. Emp. (Weir's 
“Orimiaal Balings,” 4th edn., Vol. 11, p. 616) 




DISPUTED HAND-WRITING ; THUMB- 
IMPRESSION ; EXPERT EVIDENCE, 
AND MEDICAL EVIDENCE. 




PART VI 

CHAPTER I. 

DISPUTED HAND-WRITING. 

Basic characteristics, etc.—Some admitted signatures 
or unchallenged documents are compared with the 
disputed documents or signatures alleged to be in 
the hand-writing of the same man. Each person has 
a peculiar habit of writing and a forger when forging 
a document or signature unconciously gives indica¬ 
tion of his habits in the writing. These are technically 
known as the basic characterUtics. In long documents 
punctuations, peculiar spellings, difference of move¬ 
ments while writing may help an expert in ascertain¬ 
ing the habit of the writer. If two writings disclose 
a difference of movements in the basic characteristics, 
they are not in the hand of the same man. 

Ordinarily writings may be divided into the follow.^ 
ing five classes ;— 

1. Finger-tvritinq; 

2. Hiaui’‘writirnj ; or Fore-arm writinq. 

3. Wrist'writing ; 

4. Elhowwriliny ; and 

5. Shoulder-writing. 

In finger-writing the fingers* move, while writing. 
If the fingers holding the pen do not move at all but 
the hand moves while writing, then it is called hand¬ 
writing. If the wrist alone moves while writing—■ 
then it is wrts^t(;rttlng. Where elbow is the pivot and 
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the.wrist does not move but the fore'arm moves, the 
writing comes under the class of elhow‘writing. In 
case of writing by a person, while standing, on a big 
piece of paper or board, shoulder is used as the pivot 
for writing and this is called shoulder-writing. In cai-e 
of finger-writing, ordinarily eadh letter is written 
separately and distinctly by the moving fingers. In 
such a case writing is rather slow and curves and the 
st^'okes are generally unjoint. This happens because 
si>ch a writer lifts his pen very frequently causing 
unjoint strokes. In wrist-writing, pen goes with the 
movement of the wrist and the lines have a tendency 
to ascend. In case of writing a big document by a 
wrist'writer slanting angles are noticeable, unless 
the wrist-writer shifts his pivot from time to time. 
2n fore-arm writing, arches wiH be seldom noticeable 
and the strokes of the pen will be longer. In shoulder- 
writing, the letters will be generally big and distinct. 
An expert will tell you under what class the disputed 
writing comes- You will have to examine yourself 
whether the letters are straight, the lines are parallel 
showing speed, if the modulation of pressure is regular, 
and whether there are curves, etc., in the disputed and 
admitted writings. Besides you will have to note 
whether there are tapering points or thick blunt 
points In the two kinds of writings. You may ask 
the expert witness the. reasons for his holding that 
the two writings are by the same hand (or not in 
th^ same handX if the witness fails to assign good 
ressontf, hie evidence will be of little or no value< 
In ordinctQi'.eases queetlons regarding curves and the 



Ch. II ] DISPUTED HAND.WBITING (OOHTD.) 


677- 


nature of lateral strokes in both the writings, and 
whether the lines are horizontal in both or whether 
.he writing is uniformly thick or fine in both should 
be put. In vernacular documents spelling will some 
times help you, as some writers spell some words in 
a peculiar way. Cross-examination may be directed 
in case of long documents to punctuations, as every 
man has his own way of punctuating his writing. 
Questions may also be asked as to whether both tfie 
writings are slow and careful; whether the up and 
down strokes are equally thick and whether the writ¬ 
ing habit of a person is liable to modifications at 
intervals. Before taking up cross-examination of an 
expert it is better to study some treatise on hand¬ 
writing and to acquire some knowledge of the sub* 
ject so that the expert witness may not from time to 
time venture to assert his opinion without assigning 
good reasons for the same- 


CHAPTER II. 

DISPUTED HAND-WRITING (continued). 

Strokes, curves penpressare, character of letters, 
difference in space between line? and lettera : writing 
of old people : forged documents on old papers, etc.—> 
Methods of eompaiison. Every person gives charac-* 
teristic strokes and curves to his writing. This habit 
which is mechanical is seldom similar in two persons. 
The writinge vary acooidtog to the difference inr 
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posture while writing and the posing of the pen. 
A mao may write slowly or swiftly and this will make 
difference in the two writings but the baste character^ 
iaiics of the two writings will remain the same. The 
writings vary according to the difference in the 

i 

writer's pen-preaeniation, pen-preaanra and alignment. 
The way of studying a hand-writing is to study the 
nature of the strokes and the curves in the writing. 
Usually thumb and one of the fingers are used in 
writing. Every person use the thumb, but the use of 
the other finger may vary in different persons. Some 
invariably use the thumb and middle finger, others may 
use the index finger or the middle finger and the 
thumb. The habit of writing once acquired almost 
invariably remains the same. A hand-writing 
expert will be able to tell you, on an examination 
of a writing, which fingers were used in writing 
and this mode helps in the comparison of the two 

writings. 

The pen-pressure, i.e- the pressure given to a pen 
while writing, varies in different persons. Some 
write with light pressure, others are used to hard or 
moderate pressures ; thickness of the letters vary ac¬ 
cording to the pressure used. Besides different persons 
have different ways of arranging their writing and 
this is more or less automatic : space between the 
lines is almost or proportionately same in the same 
writer. The alignment in writing varies with the pivot 
used time of writing. As has already been stated, 
a man may make the wrist or fore-arm as his pivot, 
mother ally make elbow ae hti pivot, while a third 



CH. II ] DISPUTED HAND-WRiniTG (OOKTD.) 


679 


man may use shoulder as his pivot while writing 

in standing posture (e. g. writing on black-board). 

The style of writing varies with the pen-presentation. 

(. e. how the pen is held while writing. Some write 

in a straight line. In some writings the lines either 

\ 

ascend or descend : this is technically known as 
direction nf writing. Some people by habit write fast 
while others are rather slow; this mode of writing 
differs in different persona. Fast and slow writings itre 
easily distinguishable. The angles and curves vary 
in different writings. 

In some writings letters are distinct. But they 
may be either vertical or slanting. In others the 
lines are as a rule slanting and never vertical. These 
afford good materials (or comparison. Some lift the 
pen at intervals showing breaks, while others 
continue till the end of the line. When the pivot is 
same, writing of the same man may be somewhat 
different according to the pen presentation. In wrist 
.writing, letters become angular while m fore-arm writing, 
which is ordinarily rapid, the letters are generally 
distinct. Experts from their experience can tell at 
what speed a particular letter or deed was written. 
A forger while imitating a writing often halts and 
lifts his pen causing breaks, or fails to give the same 
uniform pressure as the original writer and the 
thickness of the letters in the forged writing oonse- 
quetly vary. Besides, in forged writing the easy 
ffow of the Writing is often disturbed ; these afford 
good indications for detecting forgery. An honest 

expert carefully compares,the oharacteristios oftlM 
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admitted and disputed writings before coming to his 
conclusion* 

Ffee*hand forgeries are somewhat easy to detect* 
When a signature is forged by tracing* the two 
writings apparently look to be of the same hand and 
it is difScult to detect forgery unless very carefully 
examined. In the forged writing some characteristics 
of the genuine writing may be wanting. Experts 
us^ marked flat rulers for ascertaining difference in 
the alignments in the admitted and disputed writiftgs. 
With the help of the ruler slight differences in the 
positions of the lines (straight or otherwise) can be 
easily determined. 

Comparison of the individual letters in the 
admitted and disputed writing^ affords good material 
for detecting forgery. The shape of the letters* {e. p* 
thick, round, curved, tall, etc.) and their heights 
require good attention. Some writers do not 
write all the letters of a word distinctly and 
some use very small letters at the end. This 
peculiarity in writing deserves careful study. In 
writing some space is invariably left between the 
different words. Measurement of this space in the 
admitted and disputed writings sometimes afforda 
good material* The space between the letters in a 
word may be compared with advantage. The angle 
created between the pen and the paper at the time 
of writing, can be measured by experts with the help 
of InstPumants. Pan>presBure, (i. s* the pressure 
given to, Ae .pen by the Anger while writing) makes 
thV l«ttcn2h<£b<L^tiBg medium or jthiq au^ 
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this when compared in the two writings may some 
times'lead to the ditection of forgery. In some 
writings the top portions of the letters are thin due to 
the reduction, by habit, of pressure at those points. 

Experts as a rule compare the angles and curves 

I 

of the different writing. The nature of the curve is 
almost same or proportionately same in all writings 
by the same man. There may be curves leaning 
towards the right or leaning towards the left. Thh is 
nn important characteristic. It must not however be 
forgotten that in the writings of the same man, the 
curves may slightly differ according to the pivot or 
pen*pressure used at different times. The angles and 
curves in the admittnd and disputed writings are impor¬ 
tant things to notice. If you find marked differences, 
you should place them before the Judge and the Jury. 
For the facility of comparison, it is better to get photo¬ 
graphic enlargements of the two writings. 

The forger sontp.iimes retouches his letters to make 
them appear like genuine. This retouching, evidently 
done by using the pen for the 2nd and the 3rd time 
leaves distinct break marks in the paper. In photo¬ 
graphic enlargements these breaks will be' distinctly 
noticeable. In a genuine writing the writer may 
some times retouch his letters to make them look 
more distinct. This habit, if any, can be detected in 
tlie admitted writing. In sonCe cases.of forgeries conti¬ 
nuity may be disturbed due to penlift at points. This 
mag 'happen even in forgeries by tracing. Free-hand 
forgery often looks clumsy and is not as distinct as the 
Qepwm wiiting as the process of fprge%y is executed 
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rather slowly. Due to this slowness pen-pressure and 
pen-presentation differ in the original and the forged 
writing. It is difficult to forge a pttcca hand-writing, 
while it is easy to imitate the hand-writing of 
beginers. Carefully study the breaks, carves, angles, 
space between the lines in the admitted and suspected 
writings. 

Old people whose hands shake while writing 
produce legible but shaky letters. These peoples 
cannot write in the same way at different intervals. 
So twists and turns in genuine writings of old people 
may vary, and it is quite unsafe to declare one of the 
genuine writings as forgery by hasty comparison. 
Lengthy documents afford scope for better comparison 
of spellings, punctuations, space between the lines, 
words, letters, pen-pressure, curves and angles. 

In forging documents old stamps are generally 
used and the forger tries to avoid writing in the 
brittle fhlding parts. If in a lengthy document, you 
find that there is no writing anywhere on the folded 
parts you can very well argue that the document 
could not have been folded after it was written in 
such a peculiar way. In Khata (account books) 
sometimes false entries are made in blank spaces left 
for creating evidence. These new writings appear 
invariably in different ink and are not so free as the 
old ones and in most cas'es the entries are made in 
small letters for want of sufficient space. 

In forged documents in old papers or stamps 

9 m 

there may be iodioations of ink soaking at places* 
Thie degefy^ eareful study,, Sometimes, mw portions 
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are added between the two old lines and it becomes 
necessary to judge whether this interlineation was in 
existence at the time the original ' document was 
written and executed. Examine the ink of the 
suspected newly added portion and note If there is 
Indication of ink soaking. You can also examine 
the contents of the whole document and consider 
whether the interlineation is consistent with the 
other parts of the deed* * 

When a man denies execution of a document and 
he is asked to write his name on a strip of paper in 
Court, he never writes a free-hand but invariably 
writes slowly and tries to disguise his natural writing. 
Comparison of this writing with the writing in the 
document in question seldom gives satisfactory result 
and the Court as a rule has to decide the case on 
other evidences available. 


CHAPTER III. 

Value to be attached to the evidence of H^od«writing 
Expert.—It has been held by the Calcutta High* Court 
that the opinion of a hand-writing expert regarding 
a signature when he is not called as a witness and 
is not subjected to cross-examination, is inadmissible 
in evidence’. It was held by Suhdara Ayyar and 
Spencer J, J. in the case of In Re: B. Venkata 

1. UutM Padma Priya Dd>ya va Dhanita Dae Dd> Sarma 
15 C. W. N. 728. 
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Row^ that an accused person should not ordinarily 
be convicted for forgery on the uncorroborated 
testimony of a hand-writing expert. The value 
to be attached to the evidence of the hand-writing 
expert has been fully discussed in the said case 
by Sundara Ayyar J. His lordships observes: 
"Assuming that these documents are in the hand¬ 
writing of the appellant, can the evidence given 
by ‘Mr. (name of expert) be taken as sufficient 
inr itself to prove that Exhibits B.y: and H-I, 
are in the hand-writing of the accused ? His reason 
for the conclusion arrived at by him is as follows:— 
"All these writings (he., the standard writings given 
to him for comparison and the disputed writings) are 
the handi work of one and the same person. All 
these writings are of the wrist' movement, with the 
pen-presentation between 45 and 55 degrees, of even 
pen-pressure, of regular sizing whether the writings be 
large or small or wide, of varied direction, linear 
and oval sometimes inclining to roundness in style, of 
ascendant alignment, of even spacing and of well- 
formed thumb and finger curves." Describing the 
writing of 'Vishnumurti he desa-ibes it thus ; “Of the 
BUperidr finger movement, of a pen-presentation of 
35 degrees, of an even medium pen-pressure, of 
medium sizing, sloping direction, easy execution, 
close spacing ascendant 'alignment, and of ordinary 
defined finger and thumb curves." It will be-observed 
thabwith regaH to pen-pressure, sizing, alignment and 

1.' 3eHad^L’)9«-2S%L.J.270-llM.L.T.93*il91B M.W.N. 

125«lfCn L. J. 254«14 ^8). 
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finger and thumb curves, the witness points to no 
great difference. The differences no doubt are more 
prominent in some respect; in the one case it is wrist 
movement, in the other case superior finger move¬ 
ment. There is no appreciable difference In the angle 
of the pen-presentation and in the direction. But 
can it be said that the resemblances between the 
accused's writing and the disputed writings in these 
few respects are sufficient to prove with reasonable 
certainty that the latter are in the hand-writing of 
the accused ? In cases where a conclusion was based 
regarding the authorship of a document on a com* 
parison of writing, the expert was generally able to 
point to marked pecuiarities in the ordinary writing 
of the accused which are re-produced in the forged 
documents, the accused being unable to avoid them. 
No peculiarity or mannerism of such short is spoken 
bo by Mr. (name of expert). Daniel Ames in his work 
on forgery observes: “Where a hand-writing is 
brought into question, it is rare that any one thing 
Can determine the point at issue. It is usually by a 
more or less extended series of things, the presence or 
absence of which creates the decisive preponderance of 
evidence" (page 100) At pages 101 and 105 and>in the 
succeeding pages will be found the manner in which 
Experts in the cases mentioned there were able to bring 
home to the Court the decided peculiarities which 
proved the forgery. The learned Vakil for the Appellant 
also drew our attention to the fact that in this case all 
the standard writings were put together and the dis¬ 
puted ones, also put together separately and the expert 
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was asked to compare the writings of the one group 
with those of the other. I by no means doubt that 
Mr< (name of expert) carried out his comparison with 
perfect bonofide, but it is unfortunate that the expert 
knew what the prosecution wished to be provedi and 
that circumstance roust in my opinion detract to some 
extent form the weight to be attached to the expert'S| 

testimony. On reference to.it is found 

that Mr. (name of expert) before the committing 
Magistrate merely deposed that in his opinion the 
disputed documents were in the hand-writing of the 
accused, he gave no reasons for his opinion. Again 
I accept Mr. (name of expert) 's bonafides as unimpea¬ 
chable, but the prosecution would have done well to 
avoid all room for the observation that the witness 
oommitted himself at the preliminary enquiry to an 
opinion given without reasons and then gave reasons 
for them at the trial before the Sessions Court. He 

does not say that the hand-writing of the accused is 
% 

any way peculiar or eccentric, a circumstance which 
would attach particular weight to evidence of com- 
parision. I am unable by the application of any facts 
stated in .the expert's evidence as to the writings 
before <;he Court to come to the conclusion that ex•» 
hibits B »7 and H-I, are in the hand-writing of the 
accused-^ In Lalta Prosad v. Pandit Sundar 

LaL' Assistant Judicial, Commissioner of Oudh, re¬ 
fused to- convict the accused on the uncorroborated 
evidepce of the hand-writing expert who happened to 
be thp sasM as in the present case- 


V 
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The learned Judge found that the corroborative 
evidence in the case was valuelees in that there was 
no marked peculiarity in the hand-writing of the 
accused or anything rare in its style. The learned 
Judge quotes the following passage from Dr. Lawson's 
work on the “Law of expert and. opinion evidence.'* 
—“The evidence of the genuineness of the signature 
based upon the comparison of hand-writing and of 
the opinion of experts is entitled to proper considera¬ 
tion and weight. It must be confessed, however, that 
it is of the lowest order of evidence or of the most 
unsatisfactory character. We believe that in this- 
opinion experienced laymen unite with the members 

a 

of the legal profession. Of all kinds of evidence 
admitted in a Court this is the most unsatisfactory. Ib 
is so weak and decrepit as scarcely to deserve a place 
in our system of jurisprudence". This passage possibly 
states in too depreciatory terms the value of expert 
evidence. I am quite prepared to concede that there 
may be cases in which the peculiarities in the hand¬ 
writing of a person are so numerous and striking and 
there are so many mannerisms of the forger that he 
has been unable to avoid in committing bis forgery 
that the Court might Wellcome to the safe conclusion 
on expert evidence alone that the writing is that of 
a particular person. But no help of this kind is 
afforded us in this case by. Mr. (name- of expert) 
Again, this case must be distinguished from those 
where several independent experts have arrived at 
the same conclusion by their independent efforts. 
Pandit Sundar Lai J, refers to two judgments of the 
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Allahabad High Court Srikant rs. King Emp.,^ and 
Kali Charan Mukkerjee v. King Emp^. In the for¬ 
mer case Blair and Knox, J. J., observe that '‘to base 
a conviction upon the evidence of an expert in hand¬ 
writing iSy as a general rule, very unsafe" and in the 
second case Justices Richards and GniBn approved of 
the above observation* In the second case no doubt 
there were improbabilities arising from the circums¬ 
tances of the case in the story of the prosecution, 
but the observations of the learned Judges with regard 
to the value of expert evidence are none the less 
valuable. I have no hesitation in the present case 
in refusing to find the accused guilty on the evidence 
of prosecution witness Ko.l2 alone without substantial 
corroboration. I would therefore reverse the con¬ 
viction of the accused and dirtfct that he be released 
from custody"*. 


CHAPTER IV. 


HAND-WRITING-PROOF Etc. 


Opiiiioii'Rs to band-writing :—When the Court has 


form ah opinion as to the person by whom any docu¬ 
ment was written or signed, the opinion of any person 
acquainted with the hand-writing of the person by 


1. 2A11.L.J.444.' 

2.. (1909) 6 AU. L. J. 181., S. C. (1909). 

3. in Be: & Veakata Bow; 36 Mad. 159-22. M. L. J. 270- 
11M. U T. 98-1912 M. W. N. 136-13 Cr. L. J. 254-U t 0. 
4ia 
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-vrhom it is supposed to be written or signed, that* it 
was or was not written or signed by that person, is a 
relevant fact. 

The question is, whether a given writing is in the 
hand-writing of A, a merchant in London. 

B is a merchant in Calcutta, who has written 
letters addressed to and received letters purporting to 
be written by him. C is B's clerk whose duty it was 
to examine and file B's correspondence. D is B's 
broker, to whom B habitually submitted the letters 
purporting to be written by A for the purpose of 
advising him. The opinion of B, C and D on the 
question whether the letter is in the hand-writing of 
A are relevant, though neither B, C nor D ever saw 
A write*. 

Hand-writing how to be proved—comparison—simi¬ 
larity.—The Evidence Act doe.s not require the writer 
of a document to be examined as a witness ; nor doe.s 
section 67 of tlmt Act require the subscribing wit¬ 
nesses to a document to be produced, for proving a 
document (except in case of documents requiring 
attestation by law)“. ^ 

The above subject was fully dealt with in the (ase 
of Sorojini J3rtsi v. Haridas Qhom^ by Sir Ashutosh 
Mukherji Kt, J. His Lordship observed as follows— 
“The ordinary methods of proving hand-writing are, 
(1) by calling as a witness a person who wrote the 

1. Section 47 of the Evidence Act. 

2. AMool Ali va AMoor Rakvaum, 21 W. B. 429. 

3. 26aW.N.U8. 

44 
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dodument or saw it written, or who is qualified to ez> 
press an opinion as to the hand-writine by virtue of 
section 47 of the Evidence Act; (2) by a comparison 
of hand-writing as provided in sec. 73 of the Evidence 
Act: and (3) by the admission of the person against 
whom the document is tendered. A document does 
not prove itself, nor is an unproved signature proof of 
its having been written by the person whose signature 
{('purports to bear. In applying the provisions of sec¬ 
tion 73 of the Evidence Act, it is important not to 
lose sight of its exact terms. It does not sanction the 
comparison of any two documents, but requires that 
the writing with which the comparison is to he made, 
or the standard writing as it may be called, shall be 
admitted or proved to have been written by the person 
to whom it is attributed, and next the writing to be 
compared with the standard or in other words the 
disputed writing must purport to have been written 
by the same person that is to say, the writing itself 
must state or indicate that it was written by that per¬ 
son- The sanction does not specifically state by whom 
the comparison may be made, though the second para¬ 
graph of the section dealing with a related subject 
ex;^ressly provides by way of contrast that in that 
particular connection the Court may make the compa¬ 
rison. A comparison of hand-writing is at all times 
as a mode of proof hazardous and inconclusive, and 
especially when it is made by one not conversant with 
the subject and without such guidance as might be 
derived from the arguments of the counsel and the 
•videnc^ of the experts.*' In Phoodee Bibi v. OobimS 
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Chunder Roy^ it was said by the Court that a compari¬ 
son of signature is a mode of ascertaining the truth 
which ought to be used with very great care and caution. 
It is true that the opinions of eiperts on hand-writing 
meet with their full share of disparagement at times 
but at any rate there is this use in their employment, 
that the appearance on w'hich they rely are disclosed, 
and can thus be supported or criticised, whereas an 
opinion formed by a Judge in the privacy of his own 
room is subject to no such check. And that the aid of 
an expert may he of value was clearly the opinion of 
so distinguished a Judge as Mr. Justice Blackburn,who 
in Reg. V. Harvey (11 Cox C. C. 546) refused to allow 
a comparison to be made without the help of experts. 
A comparison of writings has consequently been 
deemed a mode of ascertaining the truth which ought 
to be used with very great caution. Nobin v. Rasik 
Lai (10 Cal. 1047) and Kurali Prowd v. Ananiaram, 
(8 B. L. R. 490, 502 P. C.,) specially if no skilled wit¬ 
ness has been called to make the comparison, R. v. 
Silverlock (2 Q. B. 766) R. v. Haroey (11 Cox C. C- 546), 
Doe V. Suckermore (A & E 703, 734), Rajemlrn Noth v. 
Jogendra Nath (15 W. R. 41) and Ramesh Chandra v. 
Rajani Kanta (21 Cal. 1) We must further bear in 
mind that although from the dissimilarity of signa¬ 
tures, a Court may legitimately draw the inference 
that a particular signature is not gen,uiue 'because it 
varies from an admittedly genuine signature, yet 
resemblance of two aignatures affords no safe founda- 


1. 22W,Bsm 
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tioD ^hat one of them is genuine*'^. Section 73 of the 
Evidence Act does not sanction the comparison of 
any two documents, but requires, first that the stan¬ 
dard writing shall be admitted or proved to be that of 
the person to whom it is attributted, and secondly, 
that the disputed writing must itself purport to have 
been written by the same person. 

It is extremely unsafe to come to a finding on a 
comparison of signature without considering the oral 
evidence or the probabilities of the case^. 


CHAPTER V. 

THUMB IMPRESSION AND EXPERT EVIDENCE. 

Evidence of Expert. ~Under section 45 of the Evi¬ 
dence Act where the Court has to form an opinion 
as to the identity of hand-writing or finger impression, 
the opinions on that point of persons specially skilled 
in such art or finger-impressions are relevant facts. 
Such persons are called experts. In the section the 
words finger-impression were in.serted by Act V of 
1899.,This was done after the decision in the case of 
Q. E- V. Fakir Mahomed Sheikh^. In the said case their 
lordships observed that though the comparison of 
thumb impression was useful, such comparison must 

1. SaroJ*^* Zkusi v. Hart Daat Qho$e, 26 C. W. N. US. Bead also 
Bgrindray.JS. 3? CaL 467«14C.W.N. U14«7 1.0. 359« 
11 Or. L. J. 453. 

fi. Ambilgt Ohartm Barua r. Naretwari Daai 29 0> W. N. 7b. 

a. 10.W.II.33. 
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be made by the Court itseU ; and the opinion o£ the 
experts as to the similarity of such impression was 
not admissible under section 45 of the Evidence Act. 
But after the amendment referred to above evidence 
of thumb impression experts is legally admissible in 
evidence. Impressibns of the palm of the hand may 
be compared, and the opinion of the expert as to 
similarity or otherwise is also admissible under the 
above section*. 

It was ob.served in Fakir Mahomed’s case that 
those who liave made linger prints their special 
study have come to the conclusion that their simi- 
larity is, as a rule, evidence of personal identity and 
their dissimilarity will, therefore as a rule, be evi- 
dence of the reverse. See also Galton on Finger 
Prints, Chapters VI and VII. 

Method of taking thumb impression.—Printer's ink 
and olive oil are rubbed on a tin slab and rolled 
from one side to other and then the ball is lightly 
and carefully rolled on paper to get a satisfactory 
thumb mark. In the case of criminals, impressions 
of ail ten lingers and in case of other persons the 
impression of the left thumb only are taken. 

Classification of thamb-impressiona.—Some .of the 
impressions contain numerous dotted lines commonly 
called papillary ridges. These ridges run in different 
directions and are almost invariable fqr the same 
man. The ridges of two personh do not exactly 
correspond. The impressions of the ridges are 

1. BaiuLel. 52 B. 223 = 29 Cr.I>.J. 410» 30 Bom. UR. 

321b} 06 I. 6Qe>10 A. J. Or. R. 84» A. X. R. 1028 Bom. 15& 
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divided mainly, according to their appearance, into 
four classes ; e-g. 

(1) Arches i.e., where the ridges are shaped like 
arches; 

(2) Loops, i.e., where the ridges are almost round ; 

r 

(3) Whorls, i.e.. where the ridges look like one 
turn of a spiral ; 

(4) Composites, i.e., impressions containing parts 
which may come under one or more of the above 
three different heads ; 

Photographic eDlargineDtB.-~ImpressionB of bloody 
thumb prints are compared after taking photographic 
enlargements on glass. The characteristic points of 
similarity are marked in different impressions for the 
facility of comparison* The similarity in the ridges 
mostly help in establishing the identity. In ordinary 
cases comparison of the thumb prints may be made 
with bplp of a powerful magnifying glass. Experts 
should be consulted whenever there is doubt about 
the similarity. 

Transferring of thumb-impressions.—Major H. 
Smith, I M. S. has shown that by covering the original 
thumb-impression with a damp paper and pressing 
the reverse of the original, mark may be transferred 
to the damp paper. If another piece of damp paper 
is pressed oft the reverse of impression taken on the 
damp paper a true copy of the original impression 
may be ^obtained. The lawyer has to bear in mind 
the possibility of forging thumb prints. 

Vidne ^ ^mparison fit thumb ma^s.:— Great 
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caution should be exercised in arriving at a conclusion 
by a comparison of the thumb impression^. The 
accused was alleged to have falsely personated another 
in registering a document. He was tried before the 
Court of Sessions on a charge under section 82 C of 
the Registration Act*. An expert, a Sub-Inspector 
of police, examined in the case deposed that the 
thumb impressions on the forged document and in 
the Sub-Registrar's thumb-impression register cor¬ 
responded to the thumb-impression of the accused. 
The Jury returned an unanimous verdict of not guilty. 
The Judge disagreed with the Jury and referred the 
case to the High Court, under section 307 Cr. P. C., 
on the ground that the verdict was perverse. Geidt, 
J. observed, “That though the classification of finger 
impressions is a science'requiring .study, and though 
it may require an expert in the first instance to say 
whether any two finger impressions are identical, yet 
the reasons which guide him to this conclusion are 
such as may be weighed by any intelligent person 
with good powers of eyesight. In the present case 
the Sub-Inspector has enumerated nine different 
marks by which he has come to the conclusion that 
Ex. 4 is the impression of the same thumb as Exs 1 (d) 
■and 2. I have ei^amined these impressions for myself 
with the aid of a magnifying glass, and endeavoured 
to test the Sub-Inspector's ret^sons. His first reason 
is that the pattern in the two setS of impressions 
is the same and his fifth is that the central core or 


1. Baidya noth DuUa v. Alef Jan Bibi, 36 C. L. J. 9. 
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ridge is the same. These reasons ean readily 
be verified by a comparison of the impressions,, 
but they do not carry us very far, for it is obvious they 
.may co-exist in the thumb impressions of many diffe¬ 
rent persons. With these two exceptions I have been 
unable to identify the marks'enumerated by the 
witness as existing in the two sets. For instance, the 
Sub-Inspector’s second reason is that the number of 
ridges between the right delta and the inner terminus 
is the same. The Sub-Inspector has not mentioned 
the number of ridges thus indicated, and they are so 
blurred and run together, that I am unable to count 
them for myself. 

The Sub-Inspector’s third reason is as follows : 
''The fifth ridge below the right delta ends abruptly, 
also the seventh ridge ends at the same point as the 
fifth ridge, the third ridge bores a little way and then 
stops.” 

I am able to follow these features in Ex. 4 but can 
not distinguish them in Ex. 1 (d) or in Ex. 2. I need 
not go in detail through the other distinguishing 
marks : it is sufficient to say that though I can often 
perceive them in one impression (generally Ex. 4, in 
which the ridges stand out the clearest) I am unable 
to say that they exist in the other impressions. 

I ► 

.......In making these 

observations, I desire to throw no doubt on the- 
Bcienbe^ of finger impressions, or on the validity of 
the conclusions which may be established from a 
similarity^n, their marks. But in the present caBe> 
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I am of opinion that the similaritv of the two sets of 
finger impressions has not been established'’^. 

So where the thumb impressions are blurred 
and many of the characteristic marks are far from 
clean thus rendering it difficult to trace the featurest 
no importance need be placed on the comparison of 
thumb impressions. 

Expert witneBses^-theirunconeiousbiBS.—These wit¬ 
nesses said Lord Campbell, “Come with such a'bias 
on their minds to support the cause in which they 
are embarked, that hardly any weight should be given 
to their evidence”*. 

An expert witness has unconcious bias to support 
the party which calls him*. 

A cross-examining pleader should get from the 
expert all the grounds on which the latter bases his 
opinion, so that the Court may be in a position to attach 
proper weight to the evidence of the witness. The 
experts if they are unbiased can render considerable 
helf to the Court in as much as they have special 
training and experience in the matter. Where an 
expert fairly gives his opinion and does not take 
upon himself the duty of deciding the point*in dispute, 
his evidence is of great value to the Court. W'here 
however, an expert fails to give data in support of 
his opinion, his evidence is of little value. 

1. Emp. V. Abdul Hamid, 32 CaL 739 =9 C. W. N. 320=2 Or. 
.L. J. 239. 

2. Tracy Peerage caae, 10 Clark and Finelly'fl Hep. 101.. 

3. 691.0.220=3 Lab. L. J. 110>10 
P. W. B. 1021. 
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Court’s duty in Judging expert evidence*—A Court 
should never surrender its will or independence of 
judgment to an expert. The Court in all cases in 
which expert evidence is adduced before it should, 
after giving it such weight which, such evidence 

I 

deserves, make up its own mind upon the issue in 
respect of which the expert testimony has been 
given^. The Court has to remember that-the opinions 
of Che experts are relevant but not conclusive as to 
the matters to which they relate^. 

Expert evidence.—Corroboration.—A Court should 
be very chary in accepting an opinion of finger¬ 
print—expert as to the age of a thumb mark, as fixing 
the date of the document—when such a date is marked* 

• ly opposed to the date which appears upon the docu- 
ment itseif so long as no serious extraneous testi¬ 
mony disproves the date which appears on the 
document’. An opinion of an expert witness not 
based'on any well-defined law of nature cannot be 
taken as decisive, especially where there is direct 
evidence opposed to it*< 

It is going too far to say that the Court must 
insist upcm corroboration of the evidence of a finger¬ 
print-expert. On the other hand the Court must be 
careful not to delegate its authority to a third party. 

1. Ke an'Advocate, in the matter of, A. I.B. 1035 Rang 178. 
and Mooaa Ohlam Ariff v. Kkoo Soo Ee, 157 L 0. 83. 

2. Mi. Titli V. Alfi^edy A. I. R. 1934 All. 273. 

3. pirn Lakhan I^nde v. Dharam Deo ilieeir. 97 I. 0. 3% *■ 
A. I. R. 1926 Pet. 575. 

■i. Manml plei/deU of Simla v. JBmparor. 961. 0. 641 ■27 Or. L. J, 
977^. It R. 19% Lab. 31^. 
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The Court has to be satisfied that the accused is 
guilty and it cannot hold him guilty, merely because 
an expert comes forward and says that in his opinion 
the accused is no doubt guilty. The Court must 
satisfy itself as to the value of the evidence of the 
expert in the same way as it must satisfy itself of the 
value of other evidence. The Court should examine 
the expert as to how much experience he has had 
in the way of comparison of finger prints and how 
much literature on the .subject he had studied. Where 
there are a large number of points of similarity, 
between the finger impressions, found in the rooms 
where the offence was committed and in the impres¬ 
sions of the corresponding fingers of the accused, the 
Court has to rely on the expert upon two distinct 
points, first of all. on 'the question of similarity 
between the two marks, which is a question of fact 
on which the Court should, with the assistance of 
the expert satisfy itself, and secondly on the point 
which is one for expert opinion, whether it is possible 
to find the finger prints of two individuals correspond¬ 
ing in as many points of resemblance as are shown 
to exist between the impressions found in*the case 
before the Court and those of the accused^ 

Can Court take thumb Impression of accused.—The 
Court can do so if it thinks relevant for the purpose 
of deciding the case^. 

4 

1. Fakir Mohammed Ramxan V, lH/nperor. CO Bom. IS'i Bom. 

I.: R. 160»A. 1. R. 1036 Bom. 151. 

2. Public Prcaceutor r. Kandaaama Theven 50 Mad. 402=98 f. C. 

99 - 27 Cr. L. J. 12ol-A. I. R. 1927 Mad. 696 - 53 M. L. J. 

597. 
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Expert witness examined on commission.—It is not 
satisfactory to examine an expert witness on commis* 
sion and not in the presence of the accused. The 
evidence of an expert has always to be carefully 
weighed but, when given on commission, its value is 
considerably reduced^. 

Palm Impression—Expert Evidence.—Palm impres¬ 
sions are akin to finger impressions and expert 
e>(idence relating thereto should on the whole be 
admitted rather than excluded, to be weighed by the 
Court and the Jury for whatever it is worth^. 


CHAPTER VI. 

MEDICAL EVIDENCE. 

Evidence of medical witnesses.—The deposition of 
a Civil Surgeon or other medical witnes.'* taken and 
attested by a Magistrate in the presence of the 
accused, or taken on commission may be given in 
evidence in any enquiry, trial or other proceeding 
under the Code of Criminal Procedure, although the 
deponent is not called as a witness. The Court, if it 
thinifs fit, may summon and examine such deponent 
as to the subject*matter of his deposition’. 

1, Nur Din v.,Emperor. 10 Lah. L. J. 235=* 108 I. C. 369«s29 
Cr. L. J. 377 - 9A. I. Cr. R. 561=*A. I. R. 1928 Ijib. 533. 

2. ' -Emperor v. Bobu Lai, 52 Bom. 223=29 Cr. L. J. Bom.- 

' 1. B. 321-108 I. C. 508-10 A. I. Or. R.84=A. I. R. 192^ 
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In all serious cases such as of murder or man¬ 
slaughter where the medical evidence is material, a 
proper exposition and explanation of that evidence 
should be given viva voce before the Jury by a doctor 
who can deal with the matter and satisfy them- The 
Sessions Judges insist on the medical witness being 
called in such cases- 

When the statement of the medical witness before 
the committing Magistrate is apparently against the 
prosecution case, omission to call him before the Jury 
and the mere putting in of the former statement as 
part of the evidence is unpardonable carelessness on 
the part of tliu prosecution ^ 

Lort Williams, J. observed in the case of King 
Emperor v. Yunus Ali that medical experts and 

others, such as Judges who have to form opinions and 

* 

exercise their judgment should have regard primarily 
to the facts and should not draw upon their imagina¬ 
tion ; otherwise the adinini-stration of justice would 
depend upon their individual idiosyncrasies and 
become unstable and unworkable^. 

A medical officer gave evidence before the commi- 

• 

tting Magistrate and it was not certified that the 
evidence was given in the presence of the acbused ; 
the admission of such evidence by the Sessions Judge 

under section 388, Cr- P. C>, was held to be improper.^ 

• 

1. JE^p, TB. Debendra Narapan Chakraparlp. 33 C.W. N»633 
'Judgment of Rankin C. and Buekland «/• 

2. JSmp. Yunoi Ali^ 32 C- W. N« 783. 

3. Bajranp Lai tb. Q. Smp, 4 0* W. K. 49. , 
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Th8 Court cau not presume that the deposition taken- 
was properly attested^. 

Chemical Examiner's report.—Under section 510' 
Cr. P. C. the report made by the Chemical Examiner 
or Assistant Chemical Examiner to Government, upon 
any matter or thing duly submitted to him for exami¬ 
nation or analysis and report in the course of any 
proceeding under the Cr. P.C,, )nay be used as evidence 
in^nypnquiry trial or other proceeding*. The report 
is considered to contain expert opinion. 

Proving of facts bearing upon opinion of experts.— 
Facts not otherwise relevant, are relevant if they 
support or are inconsistent with the opinions of the 
experts, when such opinions are relevant. 

The question is, whether A was poisoned by 
certain poison. The fact that the other persons^, 
who were poisoned b; that poison, exhibited certain 
symptoms of that poison, is relevant*. 

Opinion of experts expressed in any treatise—admissi¬ 
bility.—The opinions of experts expressed in any 
treatise commonly offered for sale, and the grounds 
on which^such opinions are held, may be proved by 
the production of such treatise if the author is dead 
or can* not be found, or has become incapable of giving 
evidence, or can not be called as a witness without 
an amount of delay qr expense which the Court 

1. ^ •Rtekali ffari vs. Q. Etnp. 18 Cal. 129. 

2. 6ec^n 510 Cr. P. C.; Q. E. vs. 13i$humbhur Da$$ lb W. R. 

49. 

Sf Evidence Act. 
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regards as unreasonable*. The Court can act.upon 
the opinion expressed in such a treatise^. 

Conflict between medical evidence and direct 
evidence.—Where there is direct evidence about the 
cause of death it is unwise to accept medical evidence 
which is in conflict'with the direct evidence. I like 
to quote below an extract from the judgment of 
Norman J., by way of illustration. One Shamshere 
Aliy was alleged to have been wounded by his broj;her« 
Shamshere Ally was examined by the Civil Surgeon, 
one Dr. Duncan and died after six or seven days. The 
Civil Surgeon's evidence was in conflict with direct 
evidence a.'^ to the cause of death. The direct evidence 
that Shamshere Ally met his death at the hands of 
his brother consi-sted of statements made by four 
or five witnesses, including his wife. The accused 
was tried for murder, the Sessions Judge observed,. 
“This portion of the evidence for the prosecution 
must be put aside'’, because the Civil Surgeon has 
declared'^that after the blow which caused the fracture, 
the man could not possibly have spoken." The matter 
came up before the High Court and Norman J., 
observed, “Mr. Duncan may have given l\is evidence 
like an intelligent man, but it is not the proper way 
to try a case to rely on mere theories of medical 
men or skilled witnesses of any sort against facts 
positively proved. I may, observe, too that Dr, 
D.uncan's thoery that Shamshere Ally could not have 

1. Section 60 Evidence Act. QranAt Venkata v. Corporation of 
Oaleutta22C. W. N. 745-28 0. L. J.32. 

2. flbwe^T. flbice, 26 M.L. J.^594. F.B. 
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spoken after receiving the injury is apparently 
opposed to that in Taylor's Medical Jurlsprudencet 
page S6. It is there said, “There is one remarkable 
circumstance connected with fractures (of the skull) 
accompanied by depression of bone which here 
requires to be mentioned, namely, chat the person has 
been sensible so long as the foreign substance which 
produced the fractured depression remains lodged in 
the ^brain, and that insensibility and other fatal 
symptoms be^in to manifest themselves only after 
its removal. Again a man may fall from a height 
and produce a severe compound fracture of the 
skull ; he may nevertheless be able to rise and walk 

some distance before he falls dead." I do not see 

any sufficient reason why the evidence of the 
witnesses for the prosecution should have been 
dicredited'*^. 

Report of the Chemical Examiner.—The original 
report is admissible in evidence in any inquiry, trial 
or other proceedings^. 


1. Q, T. AAmed JJiV 11W. R. (Or.) 25. 

2. Sectktt. tIfiaOr. P. a; Q. & v. Bi$humMur Dm. 15 W.E. 49. 
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PART VI(A) 

HEDIOAL JlTRlSPRUDENCB. 

IntroducUon. 

A criminal lawyer if he aims at any measure of 
success must have a passable acquaintance with the 
broad principles of medical iurisprudenoe to enable 
him to follow the medical evidence in criminal ca^es. 
The subject is no doubt very vast and may rightly be 
considered to be more than a life's study tor achiev- 
ment of anything like a specialization. No body 
would expect a lawyer to be a specialist in anything 
except law; but the profession of a lawyer requires 
him to know a good deal about many more things. If 
the case is one of epooial complication from the 
medicO'legal point of view, the safest and the wisest 
course would be to consult a medical man whose 
knowledge of the subject is likely to be of real assis¬ 
tance. In this part an attempt only would be made 
to indicate the line of study of a casei and the method 
to be chosen for utilizing the available data for demo¬ 
lishing a theory or demonstrating another. * 

From the following pages a lawyer will get an 
idea of the Medical Science just necessary for conduct¬ 
ing a criminal case either for the prosecution or for 

% 

the defence. 



CHAPTER I. 

TOXICOLOGY. 

A poison has been defined as “a snbstancei which 
when absorbed into the body or which by its local 
effect or action on the tissues, injures health or des¬ 
troys life.'* 

Poisons are derived from minerals, vegetables as 
well as from animal and bacterial sources. The 
bacterial poisons are known as "toxins" which are not 
regarded as ‘’poisons’* under conventional- use of the 
term. 

Poisons are often used for suicidal and homicidal 
purposes, for stupifying with an intention to rob, for 
procuring abortion, for infanticide and also for cattle 
poisoning. Accidental poisonings are sometimes met 
with when poisons are mistakenly swallowed as 
medicine. Corrosive poisons as strong acids are 
sometimes maliciously thrown on the face and body 
with the purpose of producing severe physical suffer* 
ing and permanent disfigurement. 

Poisons that are commonly selected for homicide 
are usually those which are colourless, odourless, and 
tasteless and which are easily procurable and would 
produce, on poisoning, some such set of symptoms as 
to fit in well with a common disease and thus not to 
cause any great suspicion. The arsenical compounds 
are much'in u^e for‘homicide : white arsenic, the 
greatest homicidal poison, is the ideal. Other poisons 
thA ars commonly used are Aconite. Kuzvomioa, 
Compounds of Mercury and Antimony, Opium (for 
murder ofetc. 
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The most commonly used poison for suicide is 
Opium. Arsenical compounds, Oxalic acid. Potassium 
Cyanide etc are also used. A determined suicide may 
use any poison which is available at hand. Thus 
strong acids like SiUphuric or Nitric acid, which are 
known to cause the most horrible death, have some* 
times been swallowed with sucidal intent. 

Dhutra, Indian hemp as well as Bhang (Shiddhl) 
are used for producing stupification to facilitate t^eft 
or for robbing travellers of their belongings. 

For inducing abortion, a twig of some irritant 
plants or sticks armed with irritant preparations are 
introduced into the vagina (the sexual passage) or 
the uterus (the womb). The abortionist sometimes 
overshoot.s his objective and produces a fatal heemor* 
rhage or equally fatal inflammation of the parts or both. 
The irritant may be detected inside the vagina or the 
uterus after death. The twigs of Plumbago Rosea. 
Oleandar. Zeylanica (Lai Chitra) are commonly used 
for causing abortion. Bruised markingnuts (Bhelay 
juice of Jaquirity (Rati), arsenious oxide, orpiment, 
red lead etc. are also in use. 

J 

Opium has earned for itself a great position among 

infanticidal poisons. Arsenic, tobacco, Madar, Phos> 

% 

phorus from the heads of lucifer matches, and acids 
are known to have been used for infanticide. 

Diagnosis ol poisoning in the living.—If a person 
in good health suddenly develops alarming symptoms 
soon after taking some food or drink or drug and the 
symptoms conform with those produced by certain 
known poison, a case of poisoning should be suspac- 
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ted- If several persons perteking of the same food 
or drink develop similar symptoms the diagnosis of 
poieoning is made without reasonable doubt. 

Certain diseases may produce symptoms which 
develop rather suddenly but they can be distin* 
guished from poisoning by a careful - consideration 
of the history of the development of symptoms. 
The diagnosis of poisoning should be olinched beyond 
all doubt by positive chemical tests of the suspected 
food or drinkt the stomacb'Washings and the vomit 
and other excretions and secretions of the body and 
where a correlation could be established between the 
poison found and symptoms produced. 

Post-Mortem DiagnoaU of poisoning. All fatal 
cassB with suspicious history, and symptoms should 
be subjected to a thorough poat-mortem examination- 
It should be conducted by a medical man with a 
special knowledge in Forensic Medicine. 

This examination is carried on according to cer¬ 
tain recognised methods as would appear below. 

External Examination. It should include an exa¬ 
mination of the garment and clothes and a special 
notios..8hQuld be taken of any mark or stain that may 
be foundi beoause these are as may furnish materials 
for cbemioal testa and diagnosis. 

Next the examiner should survey the subject from 
head |o foot. The oondition of the face, the degree 

dilatation, ot coQlraction of the pupils, the diatribu* 
tion and degree of Rigor Mortis present, the general 
oondUioQ 0 ^ body anrfaoe. whether attended with any 
diabialeoratiOil aoi if ao •whether patchy or general 
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in distribution, should be carefullY noted. The orifioee 
■of the body e. g. mouth, anus, vagina etc. should be 
carefully examined for the presence of any poisonous 
agent as well as for any sign of injury, inflammation 
and corrosion. 

Though the external examination of the subject 
very rarely reveals conclusive findings to lay our 
finger on a particular poison with the exclusion of 
others still it should not be lightly taken in as mhoh 
as it often yields valuable informations as regards 
probability of a particular poison or a group of 
poisons and thereby directs our attention towards a 
particular line of investigation by other methods. 

Now take for example a subject who presents for 
examination an intense rigidity of all muscles, clen> 
ched fists, arched and inverted feet, a pinched tense 
expression of the face and, it death was recent, a 
palpably warm body. These findings point towards 
■Strychnine poiftoning in a suspicious case but they 
are certainly not diagnostic in the absence of a posi- 
.tive chemical evidence in as much as these conditions 
■also obtain in cases death from Tetanus or Hydropho* 
bia. Similarly Arsenic poisoning may be quoted ^s an¬ 
other important example. The post-mortem findings by 
external examination only reveal an exhausted 
pression with a relaxed body shrivelled^ up due to 
4oss of bcidy-fiuid as is occasioned* in all cases of 
.gastrointestinc^l irritation attended with severe vomit¬ 
ing ahd purging. Cholera, acute diarrhoea, and 
dysentery would also present these signs post-mortem* 
Sut the findings of the ax(arnal examination would 
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direct the exeminer to conduct the chemical tests- 
not hap'hazardly but on a certain preformed idea. 

Brown parchmentised marks at the side of the 
mouthi with signs of corrosion of lips, tongue and 
buccal mucous membrane suggest poisoing by strong' 
acids or alkalies. Intense lividity of the face, neck 
and chest with froth in the mouth is seen in opium 
poisoning. Very dark post*mortem staining of Chlorate 
of I'otash or bright red staining of Carbon Monoxide 
poisoning, though characteristic, may not be evident 
in dark skinned persons. 

Convincing and characteristic changes in different 
viscera (organs) would be mentioned later in connec¬ 
tion with individual poisonings. This section is 
devoted in describing the mbthods of post-mortem 
examination by which the poison may be recovered 
from the body of the deceased. As poisons are 
administered by mouth in large majority of cases of 
suicide as well as homicide, the contents of the 
stomach and intestines, would often afford, on' 
analysis, diaguostic findings. For this purpose the- 
stomach' should be removed from the body between 
doubib ligatures i.e., after the abdomen is opened a 
ligature should be tied at the junction of the gullet 
(fbod'pipe) and the stomach and then the gullet should: 

4 

be severed similarly a ligature should be {ipplied at 
the junction of Ihe stomach and the intestine and 
another about afi ^ndb beyond it albd then the intestine- 
is cut'between these ligatures. t‘he stomach, now 
freed, shos^^I be Opened up along the greater curvature 
ihie-otM^ dish a^ its cojiteeit should be examinedi 



Ch. 11 


TOXICOLOGY 


715 


carefully as regards its colour, odour, consistency etc. 
Any suspected solid particle should be picked up,, 
examined and carefully preserved for chemical 
analysis. Opium and alcohol can be detected by 
characteristic odour while lumps of white arsenic 
Datura seeds etc. may be seen with the naked eye. 

The mucous membrane of the stomach and intes* 
tine should next be examined. Irritant poisons e.g. 
strong acids and alkalies would undoubtedly prodlice 
severe inflammation of the mucous membrane, while 
others, which kill by remote action on the heart, 
lungs, brain and spinal cord may not leave any 
distinguishing mark on the gastro-intestinal mucosa. 
Hence, at once, it becomes evident how important it 
is, in order to give aq opinion with any degree of 
confidence while conducting a post-mortem examina> 
tion, to dissect and examine all the viscera of the body. 
This detailed examination might shed unexpected 
light on the case, by revealing co-existent diseases, 
and might materially influence the question of homi¬ 
cide, suicide or a normal death, depicted, by interested 
parties, as abnormal. 

It would not be out of place to quote exmaples to 

illustrate the afore-said point of view. Supposing a 

man is reported to have died of opium poisoning.^ 

Post-mortem, examination reveals an old cancerous- 

\ ^ 

condition of the stomach and also existence of opium 
in its contents and.al8o all the findings of death from 
the effect of opium. Now the question is to determine 
whether this is a case of suicide, homibide or a natural 
death whAre opium is .only found' incidentally. 
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J'irBtly opium is used more often for auioldal intent ae 
the extremely bitter taste makes it an inconvenient 
agent for homicidal purposes. Secondly, the existence 
•of an old cancer of the stomach adds additional weight 
in favour ' of suicide. This is an incurable condi¬ 
tion and attended with inhuman suffering which 
is likely to drive the poor subject to despair and to 
actuate him to commit suicide to escape all the 
torment and torture. It is not a natural death as the 
other findings are in favour of opium as a killing 
agent. 

How take for example another case where opium 
is discovered in the stomach as well as hecmorrbage 
in the brain. Here again the same old question of 
;8uicide, homicide or natural death presents itself for 
solution. 

But knowing as we do that apoplexy and opium 
poisoning would both produce unconsciousness and a 
■good number of phenomena in common, it might appear 
■difScult at first sight to arrive at a conclusion. But 
it staods as an admitted fact that opium has not 
;got any such effect on the blood-pressure or the vessel- 
wall as td cause its rupture. It goes to prove that 
ppiuni*^is not directly the cause of apoplexy. 

B0 the next point is to determine what is the 
•cawe of death Opium or Apoplexy?.. From what 
has been said above apoplexy appears to be the cause 
of death and opium u a secoudary^oding. If history 
Bup)K)r4i;that the subject was a haUtual opiuiU'^ker 
it is just pQseibla that he has been stripken down 
evltli a^ttei^brat |#morrhage^soon after, the ueual 
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dopoi or, what is lass probable that somebody intro¬ 
duced opium into the stomach by a tube after death 
to give it a purposeful colour, homicidal or suicidal. 
The chance coincidence of suicidal attempt and 
apoplexy is the last thing to cross ones’ mind. Here, 
it appears after due consideration of all possibilities 
that the individual has died a natural death. 


The man conducting the post-mortem examination 
should send the following for chemical examination 

(1) The stomach and its contents. 

(2) The contents of the intestines. 

(3) At least one kidney. 

(4) Liver—at least one pound. 

(5) Urine if found in the bladder. 

(6) In cases of exhumed or decomposed bodies, 
hair, nales and a sample of bones should 
be sent. 

(7) A sample of preservative used during transit 
of viscera. 


(8) In cases of exhumed bodies a sample of the 
soil where the body was interred, should 
also be sent for examination because plea 
is sometimes taken, in case Arsenic is 
detected, that it was present in the soil. 


Failure to detect poison by chemioal examination 
in a case of undoubted poisoifiog may ocour under 
•the following circumstances :— 

(D* When the poison has been fully evacuated 
-or eliminated from the body, the victim having lived 
Jfor a few days after the a^ipinistratlon of the poison. 
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Very volatile or gaseous poisons may evaporate away. 
Very soluble poisons like acids, are quickly evacuated. 

(2) When the poison undei^oes chemical changes 
either by oxidation or putrefaction. Putrefaction 
affects some organic poisons but. not minerals. Some 
organic poisons as strychnine or opium are not des> 
troyed by putrefaction but opium may be completely 
oxidised by treatment adopted to combat poisoning 
duHng life. 

(3) When the poison is insoluble in all ordinary 
laboratory solvents and cannot be extracted or when 
there are no suitable test for its identification. 

(4) When proper materials are not supplied or 
only small quantities are supplied for analysis. 


CHAPTER II. 

DIFFERENT TYPES OF POISONING, SNAKE-BITE. 

Sulphuric Acid Poisoning. 

Poisoning by sulphuric acid is mostly suicidal or 
accidental, the acid being taken by mistake for 
medidine. 

Minimum lethal dose.—When concentrated one 
dra^m is sufficient to kill. 

Fatal pertod.*-*Commonly 12 to 24 hours. If taken 
in ooneentrated form and in large quantities, death 
ma;^ oefiar witttin few hours due to shock. If the 
acid passi^into the air passages, death may occur 
•vdb earflar.' 
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Symptoms.—As the acid is swallowed intense 
ibarning pain in the mouth is felt. There is excru* 
■elating pain over the stomach spreading over the 
whole abdomen. Vomiting sets in early. Vomited 
jnatter is thick, viscid and black from presence of 
altered blood and mary contain shreds of torn mucous 
membrane. Abdomen is tender and distended. Res* 
piration is hampered due to the swelling of the fauces. 
Voice is husky or lost. Exhaustion and collapse 
set in or death may occur from perforation of the 
stomach. 

If dilute acid is swallowed, symptoms are less 
urgent. If the patient survives, he later dies of 
starvation due to narrowing of the gullet by scar 
tissue produced on healing of the corrosions. 

Post—mortem.—Facb shows utter exhaustion. The 
angles of the mouth, lips and chin show parchmen- 
tised marks. Inside the mouth, the mucous mem* 
brane is swollen and pulpy. It may be white, brown 
or may be charred black. The tongue may some¬ 
times be reduced to pulpy mass. The abdominal 
cavity contains some dark fluid. The stomach ap¬ 
pears black and corroded.—sometimes re<^ced to a 
structureless pulpy mass. The wails may*show 
perforations. When handled, it easily breaks. With 
dilute acids the stomach may appear dark with .eu'- 
gorged vessels. On opening,.it shows some blaok 
slimy fluid. The mucous membrane il corroded* black, 
and torn in shreds in some places. 

VHriol throwing. Throwing of strong sulphuric 
acid on persons is sometimes resorted to w>th the 
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object of producing pain and disfigurement. Eirten* 
stve burns are produced in the area with which the 
acid comes into contact. If the area involyee a large 
surface of the body considerable shock even with fata) 
result may occur. 

OXALIC ACID. 

Most cases of oxalic acid poisoning are accidental 
ow.ing to marked resemblance of its crystals with 
those of Epsom salt which is a common purgative. 

Minimum lethal dose About i ounce. 

Fetal period. Usually within an hour or two. May 
be as early as three or ten minutes. 

Symptoms. Oxalic acid and its salts have got looal 
irritant or corrosive action on'the mucous membrane 
of mouth, gullet and stomach, producing burning 
pain and choking sensation while swallowing. Ab¬ 
dominal pain, vomiting and purging occur if the 
patient survives long enough. 

The remote action on the heart is more important 
than the local effects. An increasing depressant 
action on, the heart comes on in about 20 minutes 
after«Che swallowing of the acid, the temperature 
falls, numtoees and cramps occur in the limbs. Res¬ 
piration becomes slow and spasmodic, and coma sots 
in. Deatl> occurs in an hour or two. 

. If the patient survives, loss of voice, complete or 
patiibl, tingling, numbness and twitching pf the 
mulioles and Irritability of the stomach eto.| may 
for spme time. Strictures may develop later. 
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PoaUmortem-—The mucosa of the mouth sfaows- 
bleaohed white appearance. The stomach may appear 
black if the acid is taken in concentrated form. The 
wall of the stomach is either bleached or red and 
inflamed with a network of black streaks on the sur> 
face of the mucous membrane. The intestines may 
show inflammation. Lungs and brain have been found 
congested. 


ARSENIC. 

Arsenic is the commonest of all poisons used for' 
cHminal purposes. The tasteless and colourless 
properties of its compounds make it suitable for 
homicidal purpose. The ‘Vhite arsenic (Arsenious 
Oxide), ''orplment’’, ai\d ‘'harital'* (sulphide of arse¬ 
nic) are the commonest of its compounds, and are 
readily procurable. Many household articles like 
flypaper, rat poison, wood preservative, paints on. 
Infants’ toys, etc, contain arsenic and give rise to 
accidental poisoning. 

Symptoms and signs of acute poisoning.—V^hen 
taken with food in suflicient amounts, the symptoms 
appear 4 to 1 hour. A burning pain on the stomach 
region followed by nausea and vomiting, at first, of 
the contents of the stomach and later of blood*stained 
mucoid fluid. Abdominal colicky pain accompanied, 
by urgent purging, first of fcecal matter, later *’rice 
water” like stools with flakes of mucus and often, 
blood.* Increasing exhaustion, cramps and sometimes 
convulsions develop. Gradually stupor and collapse 
eetin. De%tb occurs in {o 36 hours.* When very- 
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large dose of a comparatively more soluble form of 
arsenic compound is taken .in empty stomach, nervous 
symptoms develop early and death may ^ke place 
■before the gastro-intestinal symptoms set in* This 
is called the narcotic type of potaomng. 

Fatal dose*—2 to 4 grains. Some persons who 
take “white arsenic" as a regular habit can take as 
much as 6 grains at a time without any symptom. 

' Cbronie poisoning.—This is mostly accidental and 
occurs as an occupational disease in workers in 
.arsenical factories owing to continued absorption in 
very minute doses for a long time. Sometimes after 
recovery from acute symptoms the.chronic symptoms 
follow. 

Symptoms and Signs ol Chronic poisoning. *-Irrita* 

% 

tion of the eyes with conjunctivitis, pharyngitis and 
.laryngitis occur first. General malaise, loss of 
Appetite, nausea, diarrhoea and colic follow. Tongue 
shows a white fur. General pigmentation of the body, 
thickening of the palms and soles, peripheral neuritis 
with paralysis and wasting of the muscles of fore> 
arms and legs set in gradually. 

The s^ptoniB of acute poisoning with arsenic 
resemUe yeiy closely those produced in cholera. The 
aMence of an epidemic of cholera in the neighbour- 
.hood should arouse suspicion in a sporadic case with 
doubtful liistoiy.. In arsenical, poisoning vomiting 
proceeds pu^ng* The vomit contains mucoid fluid 
oheo stained with blood, whereas t^e vomit in cholera 
.is serous , 4 nd often like ‘*rioe water" in oharaoter. 
4 . 1 m. oi. tenesmus a« oharaoteiiist^o in afsenio 
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poisoning, are absent in cholera^ In suspicious eases 
the vomit, urine and faeces should be submitted to 
chemical examination and bacteriological examina¬ 
tions for isolation of arsenic or vibrio cholerse. 

Post-mortem.—External appearances are not 
characteristic except showing sunken eyes, pinched 
face etc. indicating rapid loss of fluid and exhaustion. 

Internally signs of gastrointestinal inflammation 
are present. The mucous membrane of the stonfach 
is swollen, red and congested. Petecha) are present 
and red streaks most marked on the summits of the 
rugse are characteristic. Particles of the poison may 
bo seen in the stomach or intestines. Liver, kidney 
and heart show cloudy swelling. 

Chemical Test.—Twp well known chemical tests 
for identification are the Reinsch’s and the Marsh's 
tests. 

Reinsch’s Test.—A strip of copper foil and a little 
hydrochloric acid, both free from arsenic, are taken 
in a test tube. The suspected matter is then added 
and the tube heated. If arsenic is present a grey or 
black film forms on the copper foil after some time. 
The copper foil is now removed dried and pl&ced^ in a 
sublimation tube. On heating, the arsenic is con¬ 
verted into oxide and volatilizes and is deposited on 
the cooler parts of the tube as octahedral crystals 
which are readily recognisable under,the microscope. 

Harsh's test.— Hydrogen is generated in a Wolf? 
bottle hy action of sulphuric acid on zinc. The sus¬ 
pected material is now introduced into the Wolf’s 

bottle and the issuing gas is ignited. A .clean white 

» • 

46 
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porcslain pi«oe is depr«as«d on the fleme* Arsenio 
U deposited on it and produces s black spot shading 
to brown at the periphery. This arsenic deposit is 
distinguished from antimony which is also similarly 
deposited when similarly treated, by being soluble in 
calcium hypochlorite solution. 

Mercury. 

Mercuric chloride (corrosive sublimate) is the most 
common salt of mercury used as a poison. Acciden¬ 
tal poisoning from thiocyanates of mercury (common¬ 
ly used as children’s toys—‘’Pharaoh's serpent") has 
ocoured in children. The sulphide commonly known 
as "China Sindur" has been known to give rise to 
chronic poisoning. 

Signs and symptoms.—(Acute.)—Corrosive sublimate 
produces symptoms of irritant poisons like those of 
arsenic. There is a metallic taste in the mouth 
followed by pain in the throat and epigastric region. 
Vomiting, retching and purging occur. Vomit is mucoid 
and may contain blood. Stools are more dysenteric 
than diarrhoeic. Kidnyes are damaged. Urine contains 
albumen, oast, and often blood. Urine may be sup¬ 
pressed. Prostration and collapse set in. Death 
oponrs in 12 to 24 hours. 

Fatal dose.—3 to 5 grains of mercuric chloride. 

Ghronia.*—Uhi^onic poisoning occurs in workers 
with metallic m^cury as in miners of nlercury, Ther- 
nupmetprs, Barometers, or looking-glass makers. 
It also ooourS' afl;ar prolonged therapeutic use or 
a(tai:jaba^Sfflfnt ci symptoms fa aoate.pDlMniog. 
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Symptoms.—Symptoms are salivation, metallio 
taste in the mouthi soreness of the gums and tongue. 
Foul smell in the breath, lassitude and anaemia, 
tremors of hands and fingers, gastrointestinal upset, 

albuminuria, skin rashes, etc. 

• ' # 

Post-mortem appearanees in acute eases.—Corrosive 
sublimate causes coagulation of porteins in tissues 
and so hardens them. 

# 

The mucous membrane of mouth, throat and oesop¬ 
hagus are hard and shrivelled. Stomach wall shows 
inflammation. The mucous membrane is swollen and 
hardened, grey or black in colour and fissured in 
places. Large intestines show inflammation and 
often ulceration. 

Kidneys show dark' congested condition of the 
pyramids and other changes characteristic of acute 
nephrosis. 

Detection.—The Reinsch’s process, as in cases of 
arsenic can be employed for isolation of mercury. 
Globules of metallic mercury will be seen instead of 
the crystals, as in the case of arsenic, under the 
microscope. 


Copper. 

Poisoning from Copper Sulpjiate (Tutia).iB mostly 
accidental. It, is rarely used for holnicidal or suici¬ 
dal purposes. About an ounce la required to produce 
fatal rdsult. Symptoms are those of irritant poisoning 
with vomiting and purging. Vomited matters may 
be stained blue, 
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Lead. 

Acute lead poisoning is uncommon. Symptoms 
are colicky pain in the abdomen, vomiting and consti' 
pation instead of diarrhoea. Chronic poisoning is 
more common and usually seen amongst painters, 
type-setters in a press, workers in lead pipe factories, 
etc. 

Symptoms :—Lassitude, dyspepsia, constipation 
an<f intestinal colic. A blue line on the gums 
appear. Increasing aneemia with punctate basophilia 
in the red blood cells. Severe headache and pain in 
joints, neuritis with paralysis specially of the 
extensor muscles of the fore-arm with the character¬ 
istic exception of the supinator longus. High blood 
pressure with giddiness etc occur. Sometimes optic 
neuritis occurs. 

Opium. 

Opium is the most common poison used for 
suicidal purposes. Lyons estimates that about 40 p cl 
of the deaths reported to the Chemical Examiner 
are due to opium. 

Symptoms and signs :—Symptoms begin to appear 
in about half an hour after taking opium. After a. 
short period of stimulation with a feeling of well 
being and satisfaction it causes depression of the 
nerve centers. The patient gradually becomes drowsy 
and falls into d^ep sleep. Efforts to arouse him only 
succeed in producing slight response. Breath may 
smeft of opium. The breathing is deep and * slow. 
Pupils sl|ow contraction. The deep sleep passes into 
domli. t^e 'patient does.hut respond to any stimnla* 
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tion. Respiration becomes still more slow and later 
stertorous. Face is heavy. Lips are cyanosed. Pupils 
are contracted to pin'point. Surface of the body is 
cold and covered with sweat. Pulse weak and small. 
Death occurs from respiratory failure in from 10 to 12 
hours. 

Post-mortem. Changes are not very characteristic. 
Lividity of the face, neck and chest is often seen. 
Stomach contents may smell of opium. Blood is fluid 
and very dark. Lungs are congested and oedematous. 

Fatal dose :—Usually 6 to 8 grains of crude opium 
and grains of morphine are fatal to an adult, 
Persons addicted to taking opium regularly can take 
very large quantities without ill effect. Children bear 
this very badly. So also certain persons with idiosyn* 
crasy, in whom very small doses cause alarming 
symptoms. 

Chemical tests:—Opium is detected by the presence 
of morphine and meconic acid. A orange colour 
changing to yellow is produced when strong nitric 
acid is added to morphine. Potassium bichromate 
and concentrated sulphuric acid produce a green 
colour. * , 

Meconic acid solution gives a bright red colour 
with Ferric chloride. The colour is not destroyed 
by dilute hydrochloric acid or jnercuric cbioride. 


Alcohol. 


Alcohol is a cerebral depressant. At first it affects 
the higher funotlona of the brain, that is to say the 
inhibiting influences of the brain by which one gets 
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Mif'^restrainC over his lower instimots, such as emotions^ 
These funotione are depressed and the subconscious 
emotional tone becomes apparent- At this stage a 
change in behaviour in the person is observed. The 
change depends on the natural temperament of the 
individual. Thus under the influence of alcohol, *‘the 
jovial becomes hilarious, the melancholic lacrimose 
and the choleric pugnacious.” In the next stage 
more obvious functional disturbances are observed. 
The finer acts of co’ordination by which skilful and 
trained movements are performed become disturbed 
both as regards their speed and accuracy The speech 
becomes heavy and slurring. Oait is unsteady. The 
face is flushed and eyes are red and congested. Pupils 
dilated. Deep sleep supervenes. With large doses 
coma sets in with loss of all reflexes and subnormal 
temperature. Death may occur from respiratory 
failure. 

Tests of Intoxication. "'It is necessary sometimes 
to decide whether a person in a responsible position 
jls suflBcieatly “drunk” to have lost control over hia 
full faculty and judgment and has thereby become a 
source of < danger or nuisance to the public. It does 
not suffice only to determine whether the person has 
taken alcohol or not; but a determination of the 
degree of impairment of his judgment and skill is 
necessary. * Late, stages of intoxication or obvious 
drunkeness does not require exact tests for its deter- 
c^ptllon. 

naextl Md attitude of the persoa 

«hedt smreity ie la queetioo often eeiwe «e good 
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guide to a correct diagnosis Tncnherent speech*, dis* 
orientation of time and place should be observed. 

Dilated pupil, rapid pulse, etc- may be due to causes 
other than alcohol. 

Certain time-honoured classical tests for “drunken* 
ness” depend on the inability of an intoxicated person 
to pronounce certain difficult words tike^British Cons* 
titution" or “Mixed Biscuits,” etc- or his inability to 
perform certain acts requiring great attention and 
co-ordination such as walking along a straight line. 

A cheinioal test has also been suggested. It 
depends upon the fact that during the stage of acute 
intoxication alcohol is excreted in the urine and its 
concentration in urine is proportional to its concen¬ 
tration in blood. So that presence of alcohol in urine 
in concentrations of O'L or 0'15 percent or over is belie¬ 
ved to be associated with “drunkenness". But un¬ 
fortunately the degree of intoxication or ‘drunken¬ 
ness does not depend upon the actual concentration 
of alcohol in blood. The response in different indivi¬ 
duals varies greatly to equal doses of alcohol. 

Post-mortem changes in fatal cases are not charac¬ 
teristic. Some congestion in stomach and brain may 
be found. The lungs may be oedematous. 

Fatal dose. It has been estimated that in terms 
of absolute alcohol 21 to 5 ouiAses m%y be fatal for an 
adult. 

s 

• Datara. 

The toxic effects of datura are due to the presence 
In it of the,alkaloids datuxip and Atropine. 
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The datura seeds are commonly used for producing 
a sort of somnolence, to facilitate theft or robbery. 

Symptoms. The action is in two stages ; first is one 
of stimulation and later depression of the nervous 
system. 

The patient experiences confusion of ideas, 
becomes restless and later violently delirious. Hallu¬ 
cinations both visual and auditory are common. There 
is flashing of the face, throat becomes dry and great 
thirst is felt. Pupils are widely dilated, vision 
becomes impaired and power of accommodation is lost. 
Skin is dry. Temperature rises. The delirium passes 
into somnolence which in severe cases may pass 
on to coma. Death may occur from respiratory 
failure. 

Fatal dose. Lyons estimates' this to be about 10 to 
15 grains of the seeds. 

Tests. Chemical tests are not satisfactory. The 
physiological test is applied for its detection and 
depends upon the fact that when dropped into the 
eye in solution, atropine causes dilatation. of the 
pupil. Cat is used as test animal. 

* Cocaine. 

% 

" Many persons are in the habit of taking small 
amoutit of cocaine as a mild intoxicant. In small 
doses it produces a sense of happiness^ wellbeing 
and exhilaration! This is followed by depression. 
Tak^n ijn poisonous doses, it produces a first stage of 
stimulation when the individual becomes restless or 
bois^rousi . -Face becomes flushed. Pupils are dilated. 
Kaueea-a^i^womHtsg ma;r osoui'. Palpitation and 
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irregular action of heart follow. Death occurs from 
asphyxia often proceeded by convulsions. 

In chronic poisoning of a cocaine addict, the victim 
is gradually demoralised and rendered unfit for work. 
He suffers from loss of appetite, insomnia, halluci¬ 
nations, etc. A feeling of worms movini; under the 
skin specially of the palms, develop. Sexual excite¬ 
ment may be increased but sexual power is dimi¬ 
nished- « 

Indian Hemp. 

It is also called Cannabis Indies. Various forms 
are 'Oauja,' 'Bhniig', 'C/iaras,’ 'Majum’. This is very 
widely used us an intoxicant. Prolonged indulgence 
to 'Qanja is said to cause insanity. Persons 
intoxicated with 'Onnja' are believed to be:;ome 
violent even to the extent of committing homicide. 
A person may ‘run amok’ under its influence and 
commit a series of murders. A motive for such crime, 
though often traceable, is not always apparent. 

Symptoms. It first produces a stage of excitement 
when the person gets in extremely jovial mood or in a 
state of sexual excitement. Later it depresses. There 
may be tingling and numbness in parts or over the 
whole body. * 

Nnx-Vomlea. 

The nux-vomica seeds contain strychnine, which 
is a most powerful poison and brucine, a poison of 
milder degree. Foisoing by the pure alkaloid strych¬ 
nine ts rare and mostly accidental. 

Symptoms. Strychnine in small doses increases 
the acuteness of the senses and mental alertness* In 
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poisottouB doses it causes stimulation of the spinal 
cord as a result of which slight external stimulus is 
sufficient to throw the body into violent convulsions 
or tetanic spasm. 

It has an' intense bitter taste. With strychnine 
the symptonls come on rapidly (in 5 to 20 minutes) but 
with nux'vomica, a little later. The irritability of 
the muscles are shown b; twitching and cramps in 
8mp,U groups of muscles, followed later by intense 
painful tetanic spasm affecting the whole body, The 
appearance of a person in such spasm is very charac* 
teristic. The whole body becomes rigid, back is 
arched, hands clenched, feet extended and inverted, 
jaw tightly set* Contraction of facial muscles 
produces a grin (Risus Sardonicus). Face becomes 
oyanosed, eyes become prominent and pupils dilated. 
The spasm lasts for about a minute. The muscles 
than relax. Such spasm recur at variable intervals. 
Death occurs either during a period of spasm from 
asphyxia owing to fixation of the muscles of respira¬ 
tion or in between the spasm from exhaustion and 
collapse. Mind is clear and consciousness is retained 
till the end. 


This condition has to be carefully differentiated 
frohi'^tetanus, which it strongly resembles. In tetanus 

a 

there is a history of a wound. The look-jaw appears 
earlier ihuf othe^ symptoms. Most important differ¬ 
ence is that, ^ tetanus the muscles are continuously 
in a state of. tonic spasm whereas in strychnine 
poiaonix>g. 4h«r ralax.in between the spasms 


'fOffi.iflAem iportia sets in early. All 
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musclM &r« detracted And eisndouMn bold relief. 
Signs of death from asphyxia may be present. 

Fatal dose :—Strychnine H to 2 grains. 

Nux-Vomica—Lyons mentions a case where 30 
grains of powdered seed equal to about one full size 
seed caused death of a girl of ten years. * 

Oleander. 

Two varieties are seen. (I) White Oleander 
commonly known as “Swet Karavi" in Bengal! 
(Nerium Odorum) and (2). Yellow Oleander ‘Kalki- 
phul’ (Cerbera Thevetia). 

Symptoms :—(1). White—vomiting, restlessness, 
muscular twitching later convulsion. Pulse weak 
and slow. (31. Yellow—a sense of tingling in the 
mouth followed by vomiting and purging. Pulse slow 
and weak. Pupils dilated. 

Aconite. 

There are two varieties—Aconite Ferox and 
Aconite Napellus. All parts of the plants contain 
the active principle of Aconite, which is a deadly 
poison. 

Symptoms:—A tingling sensation is felt \n the 
tongue and mouth followed by numbness. Vomiting 
and diarrhoea may occur. There is great muscular 
weakness. Respiration is slow. Heart is weak and 
irregular. Death may be due*to action on the heart 
producing ventricular fibrillation or by paralysis of 
respiration. Fatal period from 8 to 4 hours. 

Fatal Dom ;->One drachm of the root. Purs Aeo-. 
nitlne—iV -jV grain. 
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Hydroeyaoie Aeid (Prasslc Acid) and Cyanides:— 
Poisoning by Potassium Cyanide for suicidal purposes 
is common. 

Symptoms :—There is a feeling of giddiness and 
confusion of ideas foliowei by insensibility and mus¬ 
cular paraiy'sis. Face is pale, eyes prominent and 
salivation is often present. Death occurs from as¬ 
phyxia often preceeded by automatic passage of urine 
an(^ fceces. In very large doses immediate death 
occurs from syncope usually preceeded by a forcible 
expiration which in some cases may give rise to a 
shriek. 

It should be remembered that even wlien a large 
dose is taken, a person for a short time before in¬ 
sensibility and paralysis sets in, may perform some 
acts or move a few steps. So that in a case of suicide, 
a person may be found at a little distance away from 
the cup or bottle from which he has taken the 
poison.' 

Fatal Dose ^—30 minims of the official acid and 0'9 
grains of the anhydious acid has proved fatal. 2 ^ 
grains of pure potassium cyanide is the minimum 
lethal dos^ Average fatal period is 2 to 10 minutes. 

Poi^-Mortem :—There is no characteristic appear¬ 
ance. The changes common in asphyxial death may 
be present. Odour of hydrocyanic acid may be 
obtained in •the contents of the stomach. 

Snake-bite. 

Symptoms and cause of death in oases of snake 
bite vary according to the type of the snake. There 
are broadll^tyro species of snakes :— 
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(1) the Colubridae and (2) the Viperidae. To the 
first belongs the common cobra. In snake-bite the 
local effect is one of immediate burning pain. The 
part later swells and becomes inflamed. In cobra-bite 
the local effect is less than in viper-bite, where con¬ 
siderable local inflammation and inflltra\ion is com¬ 
mon. In cobra-bite, the poison on being absorbed in¬ 
to the system, exerts a marked effect on the nervous 
system, causing paralysis. The appearance of these 
paralytic symptoms, seldom occurs earlier than 15 
minutes after the bite. The victim feels loss of power 
in his legs, and experiences a feeling of dizziness. 
The paralysis extends to other muscles of the body. 
Tongue and pharynx being paralysed, speech is lost. 
Ultimately death occurs from paralysis of respiration. 

In viper-bite, the action of the poison is mainly on 
blood. In rapidly fatal cases, exten.sive intravascular 
thrombosis occurs, specially in the pulmonary arteries. 
If however death is not rapid, the blood looses its 
power of coagulation. There is extensive damage to 
the endothelial lining of capillaries and the body- 
cavities leading to haemorrhages and exudation. 

Post-mortem :—The site of bite shows mubh swelling 
and inflammation specially in viperine cases. The 
blood is unusually fluid and vessel wall shows stain¬ 
ing owing to heemolysis. In viperine cases, hmmor- 
rages under the pleura, pericardium,^etc. are common. 



CHAPTER HI. 

BURNS AND SCALDS. 


'Burns' are produced by application of flame or hot 
solids on the< body. When the injury is produced by 
liquids, it is spoken of as ‘Scald'. 

Three degrees of ‘bums* are recognised. 

fl). Mere redness of the surface is spoken of as 
'Burns of the first degree'. 

(II). Production of vesicles constitute, ‘burns of 
the second degree’. 

(HI). Destruction or death of the tissues of the 
injured area constitute ‘bums of the third degree*. 

Anti'mortem and poet-morUm bums.—The differ¬ 
ence between anti-morteni and post-mortem burns 
depend on the presence of signs of inflammation and 
true vesicles. By true vesicles are meant those that 
contain fluid rach in albumen, and are present only 
in anti-mortem burns. False vesicles contain gas or 
fluid poor in albumen and when present indicate 
burns inflicted after death. It is possible however 
for anti-mbrtem burns to have no vesicles at all. 
The presence of a red line around the injured area 
indicates burns during life or within 10 minutes after 
death. Its ateonce however, does not indicate post¬ 
mortem burns. 

^mpke is sometimes inhaled into the air passages* 
so that finding of soot inside the air passages in ‘post- 
moktsih eumination of a badly burnt body, is an 
im^ciiiant vvidenov of burns irtfllcted during life. 



CHAPTER IV. 

SIGNS AND SYMPTOMS OF PREGNANCY. 

AmenorrhcBa. Amenorrhoea or cessation of menstrua¬ 
tion occurs after conception. In rare occasions, how¬ 
ever, menstruation may continue for one or two periods. 
Amenorrhoea may occur due to causes other than 
pregnancy, so that it is not a sure sign of pregnancy. 

Morning siokness.—This appears at about the *6th 
or 8th week after conception and lasts upto about the 
16th week. This is not very constant and along 
with other symptoms such as constipation, frequency 
of micturition, perversity of appetite etc., may be pre¬ 
sent in various conditions other than pregnancy. 

Breasts.—A sense of /ullness of the breasts appears 
in about 6 weeks and this may gradually increase into 
a pricking sensation or later actual pain and heavi¬ 
ness. The breasts feel tense, nipple becomes promi¬ 
nent. The areola (the dark area of skin around the 
nipple) becomes darker in colour and shows small 
tubercles called Montgomery's tubercles. Later the 
breasts enlarge, feel hot and shotty. Prominent veins 
are seen on the surface. After the 16th wedk, a^milky 
secretion can be squeezed out of the breasts. 

These breast changes are important in cases of 
first pregnancy. In multipara they are less obvious. 
Moreover these changes may hi present in‘cases other 
than pregnancy. 

Abdomen—very little change is observed in the 
abdomen in the early months except for some pigmen¬ 
tation in the middle line and around the umbelious. . 
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After the third month the uterus begins to rise 
from the pelvis. It enlarges at the rate of about Z 
inches a month. 

It reaches the umbilicus at about the 24th week 
and the ensiform cartilage at about the 36th week- 
The level of'the upper edge of the uterus descends a 
little during the last few weeks due to the descent of 
the foetus into the pelvis. 

The pregnant uterus is distinguished from other 
swellings in the abdomen by its alternate contraction 
and relaxation which can be felt by the examiner's 
hand. This is very characteristic. 

The presence of a solid body can be felt inside the 
uterus by causing it to move in the fluid inside the 
uterus—(external ballottement)—after the 4th month. 
In the latter months, the foetal parts can be easily 
palpated. 

The foetal heart sounds:—The detection of the 
foetal heart sounds, which can be heard after the 24th 
week, is most important for the diagnosis of pre- 
gnancy. The rate of sounds heard over the abdomen 
should be. compared with the maternal pulse rate. 
The fObtal heart sounds are about 140 per minute. 

' Quickening—The mother usually feels the move* 
ments of the foetus in the uterus from about the 18tb 
week. Thib is known as 'quickening.' This being a 
subjective sensation can not always be relied on. 

Themrovements of the foetal limbs, however, can 
be felt by .an examiner after the 24th week, as light 
taps (^4 tb)-h.»nd w>lle palpating the abdomen. 
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Internal examination—The vagina shows increased 
vascularity and is moist from a very early period. 
The cervix begins to soften early as well it 
shows purple discolouration. Softening of the cervix 
increases till it becomes so soft as to be almost un- 
palpable at about 18tb week. • 

In the early months of pregnancy owing to extreme 
-softness of the lower part of the body of the uterus, 
two fingers of one hand placed in the vagina and ^wo 
fingers of the other hand placed over the abdomen, 
with the lower part of the body of the uterus between 
them, can be made almost to meet each other—this is 
Hegar's sign. These signs however are not conclusive 
of pregnancy. 

The sure signs of pregnancy for practical purpovses 
are— 

(1) Presence of the foetal heart sounds. 

(2) Detection of foetal movements and parts. 

(3) Demonstration of the foetal skeleton in X'- 
ray photograph. 

In the early months the Ascheim-Zondek test 
affords a fairly sure test of pregnancy, but it involves 
a difficult and complex biological technique. 

Signs of recent delivery—A general sense of indis* 
position may be present, but this is very variable. 
This may be very little or entirely absent, especially 
in women of the working class, or it may be very 
great especially in primipara or after difficult labour. 
The abdomen is lax, the uterus can be felt reaching 
ito about 5 iyohes above the pubis on the first day* 

47 


A . 
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after delivery. There-after it gradually diminiaheR 
in size and diaappeara in about a fortnight. 

Breasts show signs of fullness and engorgement. 
Colostrum may be squeezed out or milk after two or 
three days. 

The genital organs and perineum show signs of 
laceration or some swelling. The cervix shows la¬ 
ceration and remain open for a few days, admitting at 
least two fingers. 

iioohial discharge—(a discharge from the uterus) 
This is very characteristic of recent delivery. It is at 
first red containing blood and mucus. Later on it 
become paler and finally almost white containing only 
mucus and white cells. It lasts for about 10 days to a 
fortnight. 


CHAPTER V. 

IMPOTENCY AND STERIUTY. 

Impotency is the inability to perform sexual inter¬ 
course whereas sterility ifl failure to procreate. A 
persota may be impotent but not necessarily sterile. 
So also sterility may be present without impotency. 

Causes of Impotency and Sterility 
In males— 

(1) .^ge. Extrenlie youth or extreme old age. 
Ay e of attaining puberty in males in India is variable. 
It is believed that potency develops earlier than, ferti- 
tiity and in old age also* the spermatozoa disappear 
taipm ^he l^men eerier*-, 
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In Indian law a child under 7 years is accepted 
as unable to commit any sexual offence so that this 
question of potency does not arise for a child under 
7 years. 

(2) Actual defects in the development of the 

external organs of generations. These *inust be of 
such a nature as to render the deposition of semen 
into the vagina impossible—such as complete Hypo¬ 
spadias or Epispadias. . 

(3) Disea.se—Local or general—Local diseases 
like elephantiasis of the penis and scrotum or large 
hydrocele etc., may cause inipotency by mechanical 
obstruction and disadvantage. 

Sterility may occur in stricture of the Urethra, 
Epidydymitis, Orchitis etc. 

General weakness after constitutional diseases 
cause temporary impotence. Diseases or injury to 
the brain or spinal cord causing paralysis of the legs 
(Paraplegia) or of one side of the body (hemiplegia) 
may cause impotence. 

Over indulgence in alcohol, opium ganja etc., may 
cause sterility. 

In females— , 

(1) Age—Females in India attain pubert; and 
begin to menstruate commonly at the .age of 12 or 13 
years. Below the age of ten they may be considered 
sterile except on rare occasion^. . 

Menstruation ceases usually between 40 and 50 
years.. After menopause the woman is sterile, 

(2) Abnormalities—Congenital narrowing of 
the:, vaginal infantile uterue or ot^r develop- 
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mental defects may cause impotency or sterility in 
females. 

(3) Diseases of the genital o^ans may cause 
sterility such as in chronic endometritis, fibroids, 
chronic salpingitis etc. 

Complete perineal tear, recto*vag{nal fistula etc. 
by rendering the retainment of semen at the vault of 
the vagina impossible, may cause sterility. 

^ (4) Psychic causes such as Hysteria, excessive 
excitement, nervousness etc. may cause impotence. 


CHAPTER VI. 

INSANITY. 

An exact definition of insanity cannot be given. 
Insanity is the inability of a person, owing to some 
abnormal condition of his mind, to adjust himself, 
in his behaviour, with his environments. An insane 
person has been described as a 'square peg fitting into 
a round hole'. He cannot fit himself into the society. 
It is only when this maladjustment becomes of such 
a degree as to render the individual dangerous to 
himself or to the society, that the law puts restraint 
on the individual for the protection of the individual 
himself and the society. Moreover, the law does not 
hold an iifsane . persoh responsible for his actions, 
because he is unable to realise the nature of his 
actions. 

The law requires decision as to whether a person 
is of sufl^ieqt soundness of mind or not^ to realise 
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the nature of his actions, in cases (0 where insanity 
is put forward as a plea for exemption from punish¬ 
ment for a crime (it) where the validity of a will or 
contract is questioned (Hi) where a person is alleged 
to be unable to manage his own properties on the 
ground of unsoundness of mind, (tv) where a person 
is to be certified under the ‘Lunacy Act’, 

The diagnosis of insanity, though easy in obvious 
cases, may present one of the most difficult problems. 
As has been mentioned, the e^'act definition of 
insanity cannot be given, because an exact standard 
of sanity cannot be laid down. Normal persons very 
considerably in their dispositions and even the same 
person is subject to extreme changes in mood. A 

person may, at one time be in a mood of eztieme 

• 

exaltation or excitement or in one of extreme depres¬ 
sion. Tt is very difficult to determine where the 
pby.sological limit of exaltation or of depression ends 
and mania or melancholia begins. 

On the other hand an insane person may have his 
‘lucid interval’ during which he is quite sane. 

Hence the diagnosis of insanity in some cases 
necessitates a good deal of care and consideration. In 
suspected cases it may be necessary to keep the 
person under direct observation of the,medical officer 
for some days. This is more specially necessary in 
cases of ‘feigned insanity*. * , * 

A careful consideration of the history as to family 
or heriditory predisposition to insanity or neurosis, 
previous addiction to intoxicants, sudden changes in 
the familial or private affairs of the indwidual which 
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might cauoe intense mental disturbance,—as for 
instance, a grief or disappointment, is of considerable 
importance. 

Enquires should be made as to any important 
changes in behaviour of the individual towards his 
relatives and friends. 

In examining an insane, a kind and sympathetic 
attitude is of great help. The individual should be 
drarvn into friendly conversation and should be 
encouraged to talk. Any lack of coherence or se- 
quence in his conversation should be watched. Diso'* 
rientation of time and space or lack of memory of 
time or events, recent and remote, should be carefully 
elicited. When allowed to talk an insane person 
seldom refrains from exposing his delusions or illu¬ 
sions ; melancholics, however, are very difficult to 
be drawn into conversation. 

Ohaervation in suspected eases.—A person suspected 
of being insane can only be detained in a mental 
hospital or mental observation ward, for not more 
than 10 days, by the order of a Magistrate. If 10 
<iay8 be not sufficient, for a definite opinion, the 
Magistrate can extend the detention for period of 
10 days, the total detention not exceending 30 days. 

The medicalKifficer should inspect the person daily. 
Inspecting the person without his knowledge or when 
the person {eels himself unwatched is of great value, 
specially in cases of feigned insanity. 

Itt ftn observation ward, the individual's personal 
habits, ^petite, hours of sleep, behaviour towards 
atteisdants eto., should be carefully noted d^ily. 
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Feigned insanity :—Insanity, being such as to make 
.a person liable to detention in a mental hospital and 
to impose upon him a social stigma, is seldom feigned 
unless there is a strong reason behind, and this is 
mostly to get exemption or reduction of punishment 
,for a crime. A motive of such nature sHould always 
be looked for in cases of feigned insanity. 

Obvious characteristics of insanes, such as, charac¬ 
teristic facial expression, furred tongue, dry ^in, 
or some physical maldevelopments or defects are 
absent. But the.se may be absent in slight cases 
of insanity. 

For diagnosis, a close observation for a period of 
not less than 10 days is most important. 

In his anxiety to prove himself insane, an imposter, 
when observed frequently overacts. The symptoms 
may not conform with any known type of insanity. 
Delusions or illusions which are often fixed in true 
lunatics may be constantly changing in a malingerer. 

A true lunatic in most cases has very little concern 
for his personal comforts, is filthy in his habits, and 
sleeps very little, whereas an imposter is careful 
about his comforts specially when he fegls himself 
unwatched and sleeps soundly, being exhauMed in 
:his efforts to show his insanity. 


CHAPTER VII. 

DEATH. 

Death is absence of life and is characterised by the 
cessation of animal funetlops of the body which are 
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maintained by the harmonious working of the cogs 
and wheels of the living maohinary under the 
guidance of the brain. 

The heart is a pump which during the whole span 
of life is active in sending blood to all the organs and 
the tissues with a view to supply nourishment,, 
derived from the product of digestion, as well as 
oxygen and remove effete products as produced by 
thd-wear and tear of daily life. The lungs are the 
bellows, contained inside the chest with the heart,^ 
which inhale the air and incorporate the oxygen 
therefrom into the haemoglobin of the blood. 

The moving heart and the lungs afford suitable 
and convenient study for detection if life is extinct. 

It is customery, in classifying the inodes of death, 
whether natural or unnatural, to lay the blame at 
the door of one of the three most important organs 
namely the heart, the lungs or the brain whatever 
may be the remote cause of death. Hence death may 
be due to 

1. Syncope or failure of circulation (Circulatory 
death ) 

Z. Asphyxia or Failure of respiration (Respira^ 
tory death). 

3. Coma or Failure of brain (Cerebral death). 
But let it not be confused that the aforesaid organa 
are all inter<dependant in their respective functions 
and that the disorder of one more or less affecfs the 
other, lilie mode of death is said to be syncopal, 
asphfyxiat or cerebral according as the. process of 
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death starts in the circulatory system, respiratory 
system or the central nervous system i.e. the brain 
and the spinal cord- The syncopal death, therefore, 
does not mean that the death is due to the defection 
of the heart without the involvement of the brain or 
the lungs, 

Now take for example a man who is dying of a 
heart disease. The heart is progressively failing in 
its functions i.e. failing to maintain adequate supply 
of blood to the organs. Along with all the other 
organs the brain suffers in its nourishment and 
oxygenation as well. Now there are specialised 
areas of the brain which are responsible for the 
function of the heart and the lungs. These areas 
are called centres. The one influencing the heart's 
function is called cardiac centre while the other 
regulating the respiration is called respiratory centre. 
These vital centres progressively suffer in conse¬ 
quence of the defecient blood supply on account of the 
circulatory failure and thus, in turn, deleteriously 
affect the function of the heart and the lungs. So 
it is at once apparent that a vicious cycle is estab¬ 
lished. The weakening heart is cripplingthe centres 
by causing ansemia of the brain while the crippled 
centres fail to govern the function of the heart 
and lungs. 

But even though the cardiac ceiftre in the brain 
is an accomplice in extinguishing life still the death 
should be called circulatory or syncopal, because 

the process of death originally started jn the circula¬ 
tory systeio. 
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h Syncope. A t^yncopal death is always due to 
a circulatoty disturbance of such a magnitude as to 
make life impossible. This may be caused by a 
•quantitative or a qualitative change in the blood or 
by an interference of the propelling power of the 
heart. 

(a) Quantitative change. Depletion of blood by 
hsemorrhage* 

** (b) Qualitative change. Defeciency in quality 
as in poisonings, e.g., Hydrocyanic acid. 

(c) Interference with the propelling power. The 
heart muscle may be damaged by disease or poison or 
may become overwhelmned in a condition called 
shock. 

The patient dying of syncope appears pale and his 
body and extremitle.s feel cold to the touch. He 
•complains of dimness of vision and buzzing in the 
ears. ' His lips are blue ; his respiration is hurried 
and gasping; he may be delirious, insensible or be 
convulsed and his pulse is always weak though it may 
’be regular or irregular, slow or fast depending upon 
the condition he is dying of. 

Post-mortem.—If death is due to loss of blood as 
in hemorrhage (the heart is empty and contracted. 
But when death is due to the failure of the heart’s 
muscle the* orgaji looks flabby and relaxed and its 
cavities are usually and equally full on both sides. 

3. 'Asphyxia. Aspbyzial death is due to’inter- 
fsrenoe ^with the process of oxygenation. It may 
rasutt from 
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(а) Lack of oxygen and presence of inert gas 
in the respired air. 

(б) Mechanical obstruction either inside or 
out'Side the air passage preventing air entry into the 
lungs. 

(c) Failure of respiratory movements either 
from paralysis, spasm or exhaustion of the muscles 
of respiration. 

(d) Depression or paralysis of the respiratory 
centre in the brain. 

(e) Non>expansion of the lungs due to accumula¬ 
tion of fluid or gas in the pleural cavity or due to 
compression or division of Vagus nerve controlling 
the motor function of the lungs. 

The symptoms ar^ intense lividity of the face, 
gasping, laboured breathing, the individual struggling 
for breath with staring or even protruding eyes. 
■Giddiness is soon followed by unconsciousness or 
convulsions. In asphyxial death difficulty in breath¬ 
ing precedes unconsciousness. 

Post-mortem Examination.—The external appear- 
ence is characterised by an intense cyanosis. The 
lips, ears and fingers are blue, the veins are f|^l and 
prominent and the eyes are bulging. 

Internally the venous system, the right side of 
the heart and the lungs are found congested with 
•very dark blood (Note that oxygenated blood looks 
bright red while de-oxygenated blood is dark in ap¬ 
pearance). Lungs may reveal small spots of hcemor- 
rhago either on the surface or in the^ substance of 
•the lungs.. Eochymoses under the pleura, (a thin 
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membrane ^hich covers the surface of the lungs) 
known as Tardieu's spots are common particularly 
in suffocation. There may be superficial emphysema 
or formation of bullee or vesicles on the lungs. 

3. Coma;—Death from coma may be caused by 
one of the following ways. 

(o) Ansemia of brain as by occlusion of a brain 

artery. 

% 

(6) Narcotic poisons depressing the functions 
of the organ. 

(c) Pressure on the brain as by a depressed bone, 
a tumor, blood or inflammatory exudate. 

The symptoms of death from cerebral cause are 
stupor deepening into complete insensibility, slow 
irregular and stertorous breathing and a slow pulse. 
Unconsciousness precedes the respiratory difficulty. 

Post-mortem examination.—There is no charaoter- 
estic findings. The nature of the cause of coma may 
be evident from the presence of signs of injury on 
the skull or hsemorrhage, tumor or infiammation in 
the brain. 

I 

Death from shock.—Results from reflex inhibition 
or check of vital functions. It may be caused by a 
severe injury or an extensive burn but it also may 
result fron) slight injuries on certain parts as tho 
abdomen, testicle, larynx, head etc. 



CHAPTER VIII. 

STRANGULATION AND THROTTLING. 

Strangulation mean.^t constriction of the throat, the 
force causing constriction i« anything but the body- 
weight. An individual may be strangled by fingers 
( Throttling ) foot, knee, cord, cloth etc. Tlie death 
from strangulation is of the asphyxial nature and 
reveals post-mortem findings of asphyxia. It is usually 
homicidal, rarely suicidal and occasionally accidental. 

Post-mortem findings—The mark or the marks in the 
neck—If a cord or a ligature has been used. There would 
be a tran.svorse mark situated low down completely 
encircling the neck. The mark may be oblique and 
high up in the neck as In hanging if the body has been 
dragged for some distance by the strangulating cord. 
But in this case there would be found abrasions and 
other evidence on the body and clothing as caused 
by the drag. Haemorrhage under the skin (.ecchymosis) 
of the neck, abrasions and injury to the soft parts are 
more common in strangulation but yellow perchmen- 
tisation of the neck-skin, as found in hanging, is rare. 

When strangulation has been caused by manual 
pressure. Marks of finger and thumb ase almost invari¬ 
ably present. Sometimes the nature of violence is 
detected by dissection. When'strangulatidn is caused 
by foot or knee there is much more injury to the soft 
parts Qf the neck. 

When a hard substance has been used (e- g. a rod, 
-Stick or a b^ick or a stone). A central bruise on the 
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front* of the neck is produced with severe injury to 
the tissue at the site. 

Signs of asphyxia and other appearances. (1) Emphy¬ 
sematous patches on the lung surface are invariable. 

(2) Haemorrhage in the substance of the lungs 
is common but Tardieu's spots are rare. 

(3) Pericardial effusion of bloody serum is very 
common- 

(' 4 ) Saliva mark as seen in hanging are not 
likely to be present. 

(5) Tongue usually not protruded. 

(6) Eye.s may remain closed. 


CHAPTER IX. 

SUFFOCATION. 

It includes all cases of asphyxia except drowning 
caused by violent means other than mechanical pres¬ 
sure on the wind pipe. 

It may be caused by 
(1) dbstruction of mouth and nostrils. 

(I) pressure on chest 

(3) blocking of glottis and air tubes. 

The obstruction of mouth and nostrils by pressure 
is a common method of infanticide. Accidentally a 
child may be smothered by the mother overlaying it« 
Suicide by this method is extremely rare. 

Deat^ due to suffocation as caused by pressure on 
the dfaest ie gonerally accidental, as When an i&divi« 
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dual is buried under a fallen building or when he is 
squeezed into suffocation in a crowd. 

Closure of the glottis by accidental impaction of 
food material or foreign body in the throat, as false 
teeth, or due to the spasm of a disease is some times 
the cause of death* Suicide and adult horrficide is rare. 
Infanticide by stuffing mud in the throat has been 
recorded* 

Post-mortem findings are that of asphyxia* J'he 
substance as mud. which caused obstruction to the 
passage, may be found* Tardieu’s spots are usually 
present. Indication of injury or violence may be 
found on the chest if the individual is done to death 
due to abnormal thoracic pressure. 


CHAPTER X. 

DROWNING. 

In drowning the mouth and the nostrils must be- 
so submerged under water or any other fluid that the 
air-entry into the air passages and the lunge is com¬ 
pletely stopped. The air passages and the lungs suck 
in the submersion fluid when the .drowning man 
attempts at respiration. 

Death by drowning is confmonly. acciciental and 
suicidal while homicidal cases are much too rare. 

Mode of death. In 25% death is purely asphyxial 
while 62'5% it is due to a combination, of asphyxia 
and syncope or cerebral congestion. >n remaining 
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12'5% death is caused by appoplexy or cerebral con* 
gestion or syncope or shock (Lyons). Death is in* 
stantaneous if it is due to shock, rapid if from 
.asphyxia and less rapid if asphyxia and syncope are 
both contributory factors. 

Asphyxia'starts within two minutes after immer¬ 
sion and death takes place in five minutes. Recovery 
is rarely possible after 5 minutes drowning. 

Post-mortem findings. Fine froth at the mouth and 
nostrils is usually pre.sent. If the temperature of 
water has been sufficiently low or if immersion has 
been of some duration ''Cutis Anserina” or goo.se*skin 
appearance of the surface of the body may be 
revealed. Its presence indicated immersion during 
life or shortly after death but its absence means 

9 

nothing. Bleached corrugated and sodden appearance 
of the skin, palm and soles may be present and may 
furnish some idea as to the length of time the body 
has been under water. Presence of mud, sand or 
aquatic plants tightly grasped in clenched fists is a 
strongly positive and affirmative evidence of drown¬ 
ing during life. 

luiernally the trachea and bronchi may show the 
.presence of mud or sand and other materials that may 
be found floating in the immersion fluid. Aquatic 
'flora e.g. ajgae diatoms etc are frequently detected 
in aspirated water of a tank- The lungs are sodden 
add dedematous and do not collapse on opening tbe 
■chest. They pit on pressure. Bloody froth rday be 
pfesent iv,thp bronchi. The pleural cavities may be 
filled with *wa|#iT transudate. Presence of water 
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in the stomach with or without mud, sand and oMier 
aquatic materials is an important finding. Lyons 
states that it is highly improbable that water can 
enter the stomach after death- Hence the presence 
of water in the stomach is a strong evidence of 
drowning during life. 


CHAPTER XI. 

ASPHYXIAL DEATHS. 

Asphyxia plays a part, more or less in extinguish¬ 
ing life when death is due tu 1. Hanging 2. 
Strangulation and throttling 3. Suffocation and 
4. Drowning. 

Hanging. In hanging the body is suspended from 
the neck while the body-weight acts as the constrict¬ 
ing force. This does not necessarily mean that in 
hanging the body should always be found suspended 
off ail support because sometimes genuine death 
from hanging is recorded where the body is found 
touching the ground or a chair etc. If after getting 
the noose round the neck the body weight is allowed 
a chance by volition or otherwise the const^ction 
of the neck may be severe enough to cause uncon¬ 
sciousness and the uacona.oious bod/ would act as 
a dead load even if a part of it touches ^he ground 
or a chair. * 

There are three types of hanging, vis.i suioulal, 
homicidal and judicial. Suicidal banging is ae com¬ 
mon as homicidal ones are rare. In India the 
judicial mode of ezeeutlon If by hanging.* 

48 
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But it should be borne in mind that there are 
cases where a murder is committed first and the body 
is suspended afterwards to give it a suicidal colour. 

The death in hanging may be instantaneous. This 
is particularly the case when the drop is large and a 
sudden strain is thrown on the noose causing a 
fracture or dislocation of the first two vertibrse of the 
spinal cloumn. This is the mode of death in judicial 
hanging and is not asphyxial but nervous in nature. 
In other cases asphyxia or apoplexy or both may be 
the cause of death. Death by apoplexy is the least 
rapid. Five to eight minutes are the common fatal 
period in hanging though it has been possible to 
restore life even after half an hours suspension. 

Post-mortem findings.—Fracture or dislocation of 
the cervical (neck) vertibrse or the appearances of 
asphyxia or apoplexy or both may be revealed 
depending upon the nature of death. 

The rope mark is usually high up in the neck 
above the larynx or Adam's apple. The mark is 
oblique, running upwards towards the back of the 
neck and is not continuous all round. Marks of 
salivi^ running down the angles of the mouth on 
the chin and chest is an important sign which, when 
present, indicates suspensipn during life. Protrusion 
of the tongue and eyes, turgescence of genital organs 
with marks of semen in males and muous in females 
may be foundy Urine and stool may be voided invoN 
uqtarily during hanging. 

The rope, mark is usually a well-defined furrow 
which show various shades of colour depending 
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upon the duration of suspension. If very rec&nt» 
there may only be a red blush but if it is of longer 
duration the base looks white, the margins red while 
the skin beyond appears violet. If the body hangs 
for a long time it looks like parchment, being hard, 
horny and yellowish brown in appearance. 


CHAPTER XII. 

WOUNDS. 

For legal purpose it is not necessary to define a 
‘wound’. The law uses the terms ‘Hurt’ and ‘Grievous 
hurt'. “Whoever causes bodily pain, disease or infir¬ 
mity to any person, is -said to cause hurt’ (I. P. C„ 
319). ‘Grievous hurt comprises of emasculation, per¬ 
manent privation of the sight of either eye, or hearing 
of either ear privation of any member or joint or 
destruction of its power, permanent disfiguration of 
the head or face, fracture or dislocation or fracture 
of a bone or tooth and any injury which endangers 
life or causes the sufferer to be in servere bodily pain 
or renders him incapable of following his ordinary 
persuits, for a period of 20 days.** 

Wounds vary in their character acTjording to the 
weapons used in their production. The various kinds 
of wounds are, abrasions, bruises of contusions or, 
incised, punctured or lacerated wounds and gunshot 
wounds. 

Abrasions There are slight injuriea produced by 
rubbing off of the superficial, epithelium &nd exposing 
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the'sensitive deeper layer of the skin (Corium). This 
later dries and produces perohment like brown marks. 
Abrasions are often seen in the neck produced by the 
ligature in hanging and strangulation or by fingers 
in case of throttling. It is to be remembered that 
brownish marks resembling abrasions may be pro¬ 
duced by ants biting on the skin after death. 

Bruises or contusions ;—These are produced by 
effusion of blood into the tissues —the superficial skin 
remaining unbroken or abraded. The effused blood 
shows through the skin as black or bluish discoloura-, 
tion producing what is known as ecchymosis. These 
marks change colours and disappear in 5 to 6 days. 

These injuries are produced by blunt instruments 
and may be associated with rupture of internal organs 
or fracture of underlying bone. 

Incised wounds .—These wounds have got clear out 
edges and are gaping. They are produced by sharp 
cutting instruments. When produced by one back¬ 
ing blow, the length of the wound is not greater than 
the len^h of the cutting edge and the wound begins 
abruptly and ends abruptly ; where it is produced 
by drawing the instrument across the surface, the 
wound is deep knd abrupt at the beginning and tails 
off into a sijtperficial end. 

It has to be remembered however that incised 
looking wcaads may be produced by blunt heavy 
{netyiUnents on parts where the skin is stretched 
ovet an otiderlylag bone, each as on the soalp or over 
|lle«llSd^' 
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The number, situation and direction of B\ich 
wounds are important in deciding the question of 
seif’i-nfliction or homicide. In examining the 
wounds, it is necessary to note the depth and the 
anatomical structures involved, to decide as to how 

far the wound endangers life. 

« 

Punctured wounds :—These are produced by pointed 
weapons either cylindrical or with cutting edge— 
such as clasp knife, dagger, arrow etc. 

The shape and size of the opening depends upon 
the tension of the part and direction in which the 
instrument has been inserted. A cylindrical instru* 
ment may produce a slit-like opening on the surface. 
The same instrument njay produce punctures of dif¬ 
ferent shapes so that when a number of punctures of 
different shapes are present, they might have been 
produced by the same instrument. 

When the instrument hits against the bone, the tip 
may be broken off and left in the wound. Such a 
broken piece may offer important evidence. 

Lacerated wounds:—In such wounds there is 
much tearing and destruction of the tissuei, the 
edges being uneven. Sucn wounds are generally seen 
in machinery accidents or in wounds produced by 
heavy blunt weapons. As ha; been mei\tioned be¬ 
fore, wounds, produced by heavy weapons in parts 
where skin is stretched over underlying bone, may 
look like incised wound. But careful observatiou 
in such, oases will disclose that the adgai are hot 
olqar put «hd there may .be much brhising ih (ha 
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surfounding parts with perhaps fracture of the under* 
lying bone. 

Dltferenee between appearance of wounds inflicted 
during life and those inflicted after death :—Owing to 
the fact that wounds are sometimes inflicted on dead 
bodies to support false charges against an enemy, it 
is necessary to distinguish between ante-mortem and 
post-mortem wounds* 

'jbyons puts the following characters of wounds as 
Indicating infliction before death :— 


(1) . Signs of inflammation 

around injury. 

(2) . Discolouration at the 

circumference of a patch 
of ecchymosis. 

(3) . Marks of arterial sprout¬ 

ing. 

(4) . Extensive hcemorrhage. 

(5) . Presence of coagulated 

blood. 

(6) . Retraction and eversion 

df the edges of the wound. 

(7) . Production of ecchymosis. 

(8) . Contusion containing firm 

clot di staining of the 
tissues that resists wash* 
in£> 


indicate infliction 
certainly before 
death. 


indicate infliction 
before death* 

indicate infliction 
during life or short* 
ly after death. 

) 

indicate infliction 
during life or very 
shortly after death* 

. 

I indicate infliction 
f certainly during 
I life. 


Baiddal<4 ^omtoid*! and aeeldental wounds 

wo generally ineiae>d or stab wounds. 
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or gun-shot injuries. Severe bruisies or laceraCted 
injuries may be produced when the intending suicide 
throws himself from a great height. 

Suicidal wounds are usually in easily accessible 
parts such asi on the throat, if a razor, or knife is 
used or on the head when gun or revolver has been 
used or the che.st or abdomen in case of stabbing 
with a dagger. In case of right-handed persons the 
self-inflicted wounds are on the left side of the bctiy. 
Heavy weapons are usually not used for suicide 
So that severe wounds produced by instruments like 
a sword or a 'dah' or an axe are not likely to be 
suicidal. 

Multiple wounds, only one of which is sufficiently 
severe to cause death oi> immediate insensibility may 
be self-inflicted. But multiple severe injuries are 
generally homicidal. The direction of the wound 
when present in the upper part of the body is from 
above downwards and in the lower part from below 
upwards in case of self-inflicted wounds. 

Homicidal wounds may be present in any situ¬ 
ation. When using heavy instruments like 'Dah\ 
sword or ^lathV etc., the head is most commonly at¬ 
tacked. Cuts on the fingers, hands or forearm when 
present along with severe incised bounds in other 
parts of the body, invariably .indicate hojnicide the 
victim receiving the injuries on the hand in an 
attempt to ward off the blows. When using cutting 
instruments like razors or knife, the throat is usually 
selected and the victim is attacked while asleep. 

Homicidal 'cutthroat' differs in certafn character- 
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istibs from that of suicidal *out-throat'and these will 
be mentioned later. 

Homicidal injuries are likely to be of such severlt}' 
as might be quite impossible for any person to produce 
on himself. Presence of more than one severe injury 

I 

almost certainly indicates murder. 

Accidental wounds are commonly seen on exposed 
parts. These are generally bruises or lacerated 
wounds. Severe incised wounds are rare in accidents. 
Severe injuries may result from falls from a height 
or in road or factory accident. In deciding whether 
a wound is homicidal, suicidal or accidental, the 
position and surroundings of the injured person should 
also be taken into consideration. 

Taking all points into consideration, it is not often 
easy for a medical man to say definitely whether a 
given wound is homicidal or self-inflicted. 

Dllferenee between homicidal and suicidal *eut- 
throat':—In case of homicide, the wound is generally 
below the laryngeal prominence. It is generally 
transverse but may be oblique running from below 
upwards or from above downwards, depending upon 
the rstlative position of the assailant and the victim. 

s 

The wound is likely to be deep and extensive often 
reaching up to* the vertebral column or even cutting 
into the boiAe. There may be more than one wound. 

In case of tuieide the wound is high up in the 
neek and oblique. In case of a right handed person 
•the wound begins high up on the left side and rims 
d^mnwayHi and to the right. The suicidal wound' is 
to he'ledb ief^re and Aessektensivt, bVit exteiistva 
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wounds even reaching up to the vertebral column 
has been produced by insanes on themselves* Taylor 
asserts that extensive wound of the throat is consis- 
tant with self-destruction. 

Blood stains are often found on the* back of the 
hand, thumb and the index finger in case of suicide 
and the weapon may be found close by or grasped 
firmly in the hand. 

Cause of death in eases of wounds :—Death may 
occur as a direct result of the wound from injury 
to vital oigans, severe hemorrhage or shock. Death 

4 

may also result from supervention of sepsis, tetenus, 
gangrene or other complications. In such cases the 
wound may not be sufficiently severe in itself to 
endanger life. 

In certain conditions, comparatively slight vio¬ 
lence which might have been of no consequence in 
a healthy individual, may cause alarming symptoms. 
Thus for instance, a slight blow in a hsemophilic will 
cause extensive bruising, even slight hemorrhage is 
dangerous in an anemic person and a mild blow on 
the head may fracture the skull of an old man with 
thin bones or a kick on the abdomen may* cause 
rupture of an enlarged and diseased spleen. 
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CHAPTER XIll. 

IDENTIFICATION OF BLOOD MARKS. 

Suspected stains on clothes, weapons or other 
articles, should be submitted to thorough examination 
for the presence of blood. If presence of blood is 
proved, it has to be decided whether it is human 
blood. Presence of blood may be detected by certain 
chemical, microscopical and spectroscopic tests. 
Those, commonly employed are here mentioned. 

(1) . A solution of Benzidine in Glacial Acetic 
Acid is added to the suspected material and then a 
few drops of Hydrogen Peroxide. If blood is present 
a blue colour develops. 

This test is not conclusive. and a negative result 
is of more importance. 

(2) Heemin crystal test:—Scrapings from the 
suspected stain are taken in a drop of normal sline 
{’9% solution of common salt) on a microscope slide. 
It is dried, and then a drop of Glacial Acetic Acid is 
added and the whole covered with a ooverslip. The 
slide is then gently heated to boiling. Crystals of 
h»min«,are formed which are identified under the 
microscope. 

(3) Speetroscopic testThis depends on the fact 
that heemoglobin and its derivatives produce charac¬ 
teristic absolution bands in different zones of the 
solar sppctrum, which can be indentifled b^y an 
instrument called spectroscope. Thus oxyhemoglo¬ 
bin produc(ta 3 absorption bands In the green between 
the D and ^ lines of Frahnbofer. In' old stAine 
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spectrum of ozy and methaemoglobin is obtained *and 
is characterised by the presence of two more bands— 
one in red and the other in violet. 

To decide whether the blood is of human origin 
or not serological or precipitin tests are done- 

If fresh specimen is obtained, microscopic appear¬ 
ance of corpuscles should also be noted as mamma¬ 
lian blood differs in the appearance of its corpuscles 
from those of amphibian or avian blood. Human 
red corpuscles are biconcave round discs of an average 
size of 7.4 microns in diameter. 
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PART VII 

CHAPTER 1. 

CROSS-EXAMINATION IN CRIMINAL CASES. 

What is cross-examination :—It is one of the most 
powerful and effective machinery hitherto known to 
human knowledge for testing the veracity of a witness 
making statement on oath- The objects of cross* ' 
examination as has been said by Powell '‘are to imp¬ 
each the accuracy, credibility and general value of 
the evidence given in chief ; to sift the facts already 
stated by the witness, to detect and expose discre¬ 
pancies, or to elicit suppressed facts which will 
support the case of the cross-examining party.” It 
will thus be evident that the necessity of successful 
cross-examination in a criminal trial is of the highest 
importance. 

What questions may be asked in cross-examination 
The British law gives an advocate for the accused 
almost unfettered discretion as to the questions which 
he may put to a prosecution witness whose,credibility 
he seeks to shake or impeach. But a cross-exalnining 
lawyer should not abuse the powerful weapon which 
law places at his disposal. Generally speaking a 
witness in the box may be asked “questions which 
affects his veracity, such as whether he, has been 
convicted of a crime ; whether he is a relation, or 
intimate friend, or under any special obligation to 
the party who calls him ; whether he is* identified or 
connected with him in inte^st; whether he has not 
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been in terms of enmity with the adverse party; 
whether his memory is not defective generally, or as 
to the particular transaction ; and whether he has 
been bribed or paid to give evidence*'. The Judge 
however may in all cases disallow any question put 

i 

in cross-examination which may appear to him to be 
vexatious and not relevant to any matter proper to be 
enquired into in the cause or matter^. 

Length of Cross-Examination:—There is nothing 
in law which will lay down any hard and fast rule to 
determine the time permissible for concluding the 
cross-examination of a particular witness. The 
gravity of the offence is some times considered to be a 
measure for fixing the length of cross-examination 
but that is not a correct rule of law. In fact there 
is no rule of three in cross-examination. Thus the 
cross-examination in a capital case may be eventually 
much.shorter than what is needed for successful 
defence in an assault case. It was therefore laid 
down in the case of Einp. v. Abed AU*, that the order 
of a Magistrate fixing an arbitrary time limit namely 
5 minutes for the cross-examination of a witness was 
illegal. In other words so long as questions put by 
the cross-examining lawyer are relevant to the case 
it is not within • the rights of the Court to stop him 
short or to guillotine him. The trend of the decision 
of all the digh Courts in India is to permit as much 
latitude to the cross-examining Counsel for the 
defeno*e as is consistent with his defence. The right 
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of the accused's Counsel to cross'examine the Witness 
is a statutory right, and is no concession. It was 
therefore held in the case of Emp. v. Sadasiv Sing^, 
that an application by a defence Counsel to the 
Sessions Judge to permit him to proceed with the 
cross-examination next day on the ground of his 
unpteparedness was a legitimate prayer although 
such latitude could not be demanded as a matter of 
right. To put things in a nutshell, a lawyer appear- 
Ing for the defence may prolong the cross-examination 
as long as it may be necessary for successfully 
tackling an implacable and stubborn witness deter¬ 
mined to lie at all costs. The only limitation in this 
regard is a general maxim laid down by Wendell 
Phillips in his Treatise on Evidence, namely, cross- 
examination is a bayondt : you can do anything with 
it except sitting on it. As a general rule cross- 
examination should not be lengthy. It is a safe rule 
of prudence sanctioned by age long experience of 
lawyers of eminence that cross-examination in a 
criminal case should be pointed and concise. It is 
best to remember iu this connection the well known 
motto of Rufus Cohali, the great American cross* 
examiner of world wide celebrity and conunonly 
known as the Wizard of the Court room “Never 
cross-examine any more than is absoliltely necessary. 
If you do not break your witness he breaks you”. 
Cross-examination, after all is an art hnd can be well 
mastered with practice based on natural skill. 

Diseretion in eross-examination-—In a criminal 
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case,at:ross-examiner must handle the witness with 
the utmost circumspection. This does not mean that 
he should be shy, halt or show lack of determination* 
What he should be^r in mind is the likely answer to 
every question' he puts and its effect generally on the 
case. In order to achieve any measure of success 
the lawyer should try to have the witness in his grip, 
in other words, he should not allow the witness to 
stray and ramble. A witnes.s who attempts at 
shirliing a pointed question unwillingly betrays 
himself. The psychology of the deponent therefore 
is an important factor which no lawyer can afford to 
miss without allowing the result of his cross-examina¬ 
tion to suffer materially. If there is any the slightest 
reason to believe that the witness is fencing, a 
determined effort should be made at the earliest 
opportunity to settle accounts with him. It is useless 
in such cases to agree with the witness or to let him 
have the upper hand by loosing temper. Calmness 
and composure while tackling witnesses of this type 
will always be found to be of inestimable value. 
Similarly levity or lack of gravity would put the 
witness at an advantage ; he will probably get used 
to the .Court atmosphere and seize every opportunity 
to exercise a good deal of discretion in selecting 
suitable answers in the interval that may be 
occasioned^ by a futile attempt on the part of the 
cross-examiner in awakening the witness to the 
gravity of the situation. A golden rule to observe 
would therefore be to assume a personality which the 
witness ipay feel inolined to respsot. 



CH. I] CROHS-BXAMrNATIOK IN CRIMINAL CASES 771 


4 

A cross-examining lawyer need not be a bully. 
He should always remember that courtesy to a 
witness who has not shown any indication of deter> 
mined partisanship often pays more than it is ex¬ 
pected. Soft, sweet and unambiguous questions 
generally elicit answers equally straight and terse. 
The old method of a cross-examiner hurling a thunder¬ 
bolt at his victim is daily getting into disfavour. Let 
the witness in the box take the cross-examiner iato 
confidence. A bumptious begining would put the 
witnes.s, if he is a timid man, into confusion and 
provoke an average witnes.s whose sense of dignity 
or .self-respect, once hurt, may foster a desire to 
outwit the lawyer by evasive or sarca.stic answers. 
No doubt, in certain cases, the lawyer will have to be 
stubborn, curt, or even offensive but such cases have 
to be selected from the demeanour and the general 
attitude of the witness as revealed by his deposition- 
in-chief or by answers to a few crucial questions. 
With regard to the attitude of a lawyer towards the 
witness whom he is cross-examining the best maxim 
to go by would be Paul Brown's advice which is as 
follows—"Be mild with the mild—shrewd •with the 
crafty—confiding with the honest—merciful to the 
young, frail to the fearful.—rough to th^ ruffian, and 
a thunderbolt to the liar. But in all these never be 
unmindful of your dignity. Bring to beSr all the 
powers of your mind not that you may shine, but 
virtue may triumph, and your cause may prosper." 

Treatment with witneBsea.—While cross-examin* 
ing a witness* efforts should be made to*,be as polite 
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as possible. The questions should be clearly framed- 
The feeling of the witness should not unnecessarily be 
offended by using insulting expressions. Age has to bo 
respected, and an old person of position, simply 
because he happens to be in the witness-box, should 
not lose his'due share of courtesy as a gentleman. 

Witnesses who come determined to support a party 
will do that; and the cross-examining pleader will 
fin/l that they are generally prepared with the 
answers to questions likely to be put to them in cross- 
examination. While cross-examining witnesses of the 
latter class, the cross-examining pleader will try ta 
get at the motive or intention or interest which has 
induced them to depose in favour of one side. There 
are witnesses who have no means of livelihood other 
than acting as touts in Courts, fomenting litigations 
and deposing whenever necessary for one party or 
other on receipt of remuneration. These witnesses 
often overact their parts. To witnesses of this class 
a stubborn attitude should be assumed, and every 
possible attempt should be made to expose them and 
their real worth. There is another class of witnesses, 
besides those mentioned above, who do not belong to 
any ^'arty but come to depose to facts as known to- 
t.hem, at the request or entreaties of persons who cite 
them. To witnesses of this last category the cross- 
examining pleader should be all respectful and in 
^e of any doubt, attempt should be made to ascer¬ 
tain' Whether the witness on account of laps qf time, 
or loss % of memory or defective observation* made 
iocfKre^.sU'iiemenM beforq the Court. 
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Pit-falls in eross-ezamlnation Irrelevant fishing 
■questions without any definite purpose are more 
dangerous than useful. As an illustration of this 
principle it can be said that questions very frequently 
helped the witness to introduce in the cross-examina¬ 
tion materials which would be strictly inadmissible 
in evidence, if the prosecutor sought to put it in. Thus 
where a lawyer takes the risk of putting a question 
regarding the character or reputation of the accufied, 
he is opening up an avenue to his opponent to let 
in evidence all that could be said respecting any dark 
spot on the character of the accused which section 
54 of the Evidence Act would debar the prosecution 
from putting in evidence- Similarly if a particular 
portion of a document, helps the accused and the rest 
of it supports the prosecution, it is extremely unsafe 
to put to the witness any question regarding the 
document as it is just likely that he would supple¬ 
ment the prosecution case by quoting exactly that 
portion of the document which goe.s against you. A 
third instance of reckless cross-examination is found 
when questions are put to a witness affecting certain 
points in examination-in-chief which is obviously of 
e. neutral character so far as the accused is con(rerned. 
It may be that cross-examination ^ will give that 
oolourless examination-in-chief a definite dye which 
will be difScult for the accused to wash *off. Thus 

e 

before begining to cross-examine a witness the 
lawyenfor the accused should ask himself what in¬ 
criminating fact or factor he has proved. If the 
witness has nbt proved anything definitely dangeroua 
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it is nearly always an unwise thing to touch him. 
Again it may be that a witness has said something 
definitely against the accused, but witnesses preced* 
ing him have stated something which either negatives 
his statement or obviously makes him ludicrous, it 
is hardly profitable to tackle him at any length. It 
often happens that detailed cross-examination bring 
out materials which reconciles his previous state¬ 
ment as it stood before cross-examination with those 
of others who had gone before him. 

Cross-examination is an art which can be learnt 
only by actual practice ; and no amount of theoreti¬ 
cal instructions, however sound, can coach a junior 
practitioner to any efficient standard. The hints 
given in this part are intended to set on work the 
thinking faculty of young man in a particular direc¬ 
tion ; and it is hoped that this power of thinking 
gradually developed in the practical field, will be of 
material help in shaping the legal acumen of the 
junior lawyer for the purpose of cross-examination. 
It is difficult to lay down any hard and fa.st rule 
which a legal pratitioner should follow in cross- 
examining a witness. The range of cross-examina¬ 
tion so wide that long experience alone can teach 
what should be the best way of cross-examination 
in a particular case. 


Preparation for conducting a ease.—A practitioner, 
^ben he takes up a case, should thoroughly study 
not only the points in favour of his client but also 
|hose against him, so that he can fully meet his 
'«dvarsaxy!s 'case during the trial of the case. lb 
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ueeds hardly to be mentioned that every lawyer must 
devote his whole-hearted attention to the case in his 
hand and study its facts and legal aspects thoroughly 
and find out authorities in his support. 

Opening of the case-—The pleader appearing for 
the prosecution should give a brief account of his 
case at the time of opening, in a clear and logical 
way, and this can only be done best if the points 
were previously thought of and arranged. • 

Order of examination of witnesses.—Ordinarily 
prosecution pleader will examine his witness to sub¬ 
stantiate the allegations made and to give a denial to 
points, if any, raised by defence which are not 
admitted by prosecution. This is examination-in-chief. 
After the examiuationpn-chief is finished the accu¬ 
sed's pleader will cross-examine prosecution wit¬ 
nesses. The functions of cross-examination is to 
test the value of the statements made by a witness 
examined by the prosecution and this is done by putt¬ 
ing such questions to the witness as will bring to the 
light the veracity or otherwise of his statements made 
in examination-in-chief. 

Necessity of studying the record.—The necessity 
of studying the record can never be too much em¬ 
phasised. This is what should be doqe by the pleader 
in every case, before proceeding with the cross- 
examination. A pleader, wh*o has,a tbfough grip of 
the facts, has in his hands the most powerful weapon 
to fight his adversary with. After the facts have been 
gathered the first thing that most pressingly demands 
the lawyer s attention is the record, '^e should, at 
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the out-set,ascertain if the documents of his adversary 
were filed within the time allowed by the Court for 
the purpose, (e.g. in 145 Cr. P. C- case). The reason for 
the inspection is obvious ; as unregistered documents, 
filed out of time, arc liable to be rejected by the Court 
as being suspiciou.s. Hence objections on this ground, 
taken at the inception of the case, often stand the 
client in good stead, as they may ultimately result in 
theirejection of the documents to the great died vantage 
of the other party. What the pleader should do, after 
these preliminaries, is to subject the dccuinents 
(specially the unregistered ones) to the closest 
scrutiny with a view to finding out such circums¬ 
tances as are likely to create suspicion in the mind 
of the Court. Thus scratches or erasures at material 
parts of a document, found out in the course of in¬ 
spection, and pointed out to the Court and the wit¬ 
ness who comes to prove it, may go a great way, in 
discrediting the documents ; similarly stitching of a 
cheque book may, to a discerning eye. afford ample 
materials for suspicion that it has been interleaved 
and re-stitched with forged counterfoils for creating 
evidence. «It often happens that account books are 
filed by a party and used as evidence. The pleader 
in such a case should study the accounts carefully 
(e. g. in a case of falsification of accounts) and it is 
not unlikely th^t lie ‘would be able to find out 
suspicious and bogus entries here and there. 

Memorandnm o I evidences to be taken by the eroes- 
examlnmi^pleader.^Uttless gifted with a prodigious 
nSismOr^ whicii refuses to forget any thing it onoe 



Ch. I J CROSS-EXAMINATION IN CRIMINAL CASES 777 


registers, the pleader who desires to cross-examine 
should take down a faithful and close memorandum 
of the deposition, as the ezamination-in-chief goes 
on, marking the important points. This will be of 
immense help to him at the time of cross-examina¬ 
tion. He should note down particularly those points 
which his client does not admit, and never allow 
any one of them to escape unchallenged in cross- 
examination. Of course, on points which his <Jient 
neither admits nor denies, the cross-examination need 
not necessarily be long, and they may be simply 
touched on in passing. 

Necessity of studying law tor cross-examination.— 
A through knowledge of law on the subject involved 
in a particular case,under trial is. imperative to 
enable a practitioner to do justice to his client’s cause 
by carefully cross-examining his adversary's witness. 
I like to illustrate the above proposition by concrete 
instances. Take for example that a witness has 
proved a certified copy ot document by simply saying 
that the original is lost. The cross-examining pleader 
should remember that, if he can elicit in cross-exa¬ 
mination that the document is not really ipis.sing and 
that it could be produced by the party exer¬ 
cising due diligence, then the certified copy attempted 
to be proved will be rejected by Court under section 65 
of the Evidence Act. Beside?, if it is shown in cross- 
examination that the original document was not 
called for from the proper party, its certified copy 
attempted to be proved in ezamination-ia-chie£ would 
be rejected, under the law ; because until a party has 
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exhausted all the means prescribed by law for com’ 
pelline a person to produce a document known to be 
in his possession, and so long as the original is procu-^ 
Table or its loss is not satisfactorily accounted for, 
secondary evidence cannot be admitted. 

Evidence to be direct.—All facts except contents 
of documents may under the Evidence Act, be proved 
by oral evidence. Oral evidence, however, has to 
be Qonsidered by Courts in conjunctions with the 
documentary proofs on the record, and the probabi¬ 
lity arising from all the surrounding circumstances 
of the case. In fact. Courts have to consider the full 
force and the joint result of all the evidence, direct 
or presumptive, upon a particular point. It has been 
pointed out by their Lordships of the Privy Council 
that oral evidence is ordinarily looked upon with 
great suspicion and that such evidence when opposed 
to th^ strong improbabilities of the circumstances 
to which it relates, or is weakened by the mode in 
which it is given, may prove of little avail in our 
Courts of Justice. It has also been pointed out by the 
Privy Council that oral evidence should receive its 
due weight«and is not to be rejected from a general 
distrust*of oral te.stimony, in the absence of some 
cogent reasons, to discard the evidence. Oral 
evidence adduced before the Court must, in all cases» 
be direct. IHie la,w on the subject has been laid down 
in,the Indian Evidence Act. The foundation of the 
rule lidb much deeper. Instead of stating as a maxim 
that law^^requires all evidence to be given on oath, 
sikould say' that the law requires all evidence to be 
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given under personal responsibility, i. e., ‘every 
witness must give his testimony under such circums¬ 
tances a.s expose him to all the penalties of falsehood 
that may be inflicted. The true principle, therefore, 
as laid down by Best in his Law of Evidence (vide 8th 
Edition, Page 435) is that all second-^and evidence, 
whether of the contents of a ducument or of the 
language of a third person, which is not connected by 
responsible testimony, with the party against yhoin 
it is offered, is to be rejected. Hear-say evidence is 
rejected, because it is not given on an oath, because 
it cannot be tested by a process of cross-examination, 
because it impUe.s that some better testimony might 
be available, and because it has a tendency to protract 
cases to an embarrassing length ; and lastly because 
it is intrinvsically weak. 


CHAPTER n 

HINTS FOR CROSS-EXAMINATION. 

Croas-Examination in 145 Cr. P. Code- Proceedings :— 
Here I shall say a few words about the cross-exami¬ 
nation of the witnesses who prove in examination- 
in-ohief, posses.sion of the disputed land4)7 any of the 
parties (145 Or. P. C. and rioting cases). To such wit¬ 
nesses the cross-examination pleader should ask 
whether he knows the land. If the witness answers in 
the affirmative, he should be asked to ^ive boundaries 
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of the* property in question. Tbe witness may give some 
boundaries and the pleader has to verify them with 
reference to the record. It will be seen that many wit¬ 
nesses will not be able to give correct boundaries on 
four sides. If it is suspected that the witness does not 
really know th'e land or has but some hazy notion about 
its location, or that he has some-how been coached to 
give the boundaries alone, the knowledge of the wit¬ 
ness Regarding lands on the boundaries of the dis' 
puted land may be tested and the witness should be 
required to give boundaries of the land, say, on the 
north or on the south of the property in dispute. 
If the witness fail to give correct boundaries of the 
said lands, or if he cannot give any boundary, it may 
be argued, later on, that the witness's knowledge of 
the locality is too vague to be first-hand- Then even 
if the witness know the land, the pleader should test 
the knpwledge of the witness by putting questions as 
to what led him to see cultivation or possession of 
the land almost every year as said by him in exami- 
nation-in*chief. With this end in view the witness 
may be asked if he has land close by, if not, what 
led him to go to the field so often ? Some witnesses, 
of the loVest class, who even though they have no 
land' close by* will be bold enough to say that they 
have lands at a distance of few Bighas from the land 
in dispute. K your instructions be that the state- 

msipts. are incorrect, ask the witness to give 
% 

boundaries of his land, Dag number of his plot in, the 
SeitlemerA ^hatian, the rent payable by him* the 
n(Ane,<ef his landlord and so (orth. It will have to be 
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ascertained from cross'examination of otheN wit-* 
nesses, if those statements have any foundation. 
Then a witness ma; be an old one who has some-how 
formed an impression about the possession of the land 
but who has not actually seen any man possess or 
cultivate the land as he could not have possibly gone 
out due to decrepitude of age, even though it is 
possible that he has land adjacent to the land in suit. 
To such a witness the pleader should ask whether 
he can stir out of doors and suggest if some junior 
member of his family looks after his properties and 

% 

cultivation. If it transpire that the old man has not 
been to the field, say for the last ten years, his 
evidence of possession for the said period will be at 
best hear-say, and consequently, of no value. 
Similarly, the evidence of a person who ordinarily 
stays out of his village will be of no great value and 
cross-examination may be directed in this line. 

CroBS-Examiuation o( witnesses who prove docu> 
ments:—To a witness who proves a document, 
questions should be asked with a view to ascertain 
if he was present at the time of the execution or if he 
signed the document afterwards at the rejquest of any 
particular person. Attempts should be mad« to get 
details of the transaction covered by the document 
to test his knowledge. It may appear that though 
the witness knows nothing about the traasaction still 
his name appears as a witness into the document. 
It n\ay be that the witness turned up after the tran^ 
saction was closed and the document executed. If 
the document be a mortgage bond or* a Kobala, the 
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witness may be asked as to who supplied the boun¬ 
daries and who wrote the document; either the scribe 
wrote it him-self or at some body’s dictation] and who 
were present at the time, and in which order they 
came and if any body was sent for or chanced to be 
present accidtsntally. Similar and other questions 
according to the circumstances of the case may be 
put to the other witnesses if necessary. 

C^ss^Examination on the probabilities of a case 
It is the duty of every cross-examining pleader to get 
such facts and circumstances by cross-examination 
of his adversary's witnesses as will make the case sot 
up by his client very probable. 


CHAPTER 111 

4 

Cross-Examination ot a witness who is sopposed to 
have proved a forged document;—Under this head can 
be classed cases like the following :— 

(A) Where the witness has proved a document 
and has said,that he was present at the time of the 
executioh of the document, 

(B) Where the witness has proved the hand¬ 
writing of the scribe and the signature of the alleged 
executant, but has not deposed about the fact of the 

actual execution. 

* • 

(C) . -Where an old document has been produced 
and its custody proved by the witness and the witness 
has also pl^ved-she hand-writing of the document. 
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I shall deal with these cases one after another. 
(A.) If the document is denied hy accused or opposite 
party, his pleader may cross-examine the scribe who 
may prove the deed by putting questions like those 
given below< Of course questions will vary according 
to the circumstances of each case and the defence 
set up. 

(1) What is your means of livelihood ? How 
much do you earn in a month V How many ^cu- 
ments do you ordinarily write every month ? 

(i) Can you remember particulars of all the docu¬ 
ments written by you ? Where you known to the 
accused or opposite party from before ? Or did you 
see him for tlie first time at the time of the execution 
of the deed ? 

(3) Wliat special reasons are there for your 
remembering the details of the document in question • 

(4) How far is the Registration office from the 
place of the alleged execution of the document ? 

(5) Why was not the document registered ? 

(6) If the deed be a bond executed by the opposite 

party ask, why did the executant borrow money by 
executing the disputed document ? • 

(7) Is it not a fact that be himself is a money¬ 
lender ? • 

(8) Did not the accused pr opposite, party pur¬ 
chase a property for a much larger* sum at or about 
the time of the alleged execution of the document 7 

(9) Is there any party-feeling in the village ? Do 
you belong to the complainant's party ?. 



784 CRIUINAL COURT PRACTICE [ PT. VII 

(^0) Is ik not a fact that the complainant and the 
accused have not been on speaking terms from a long 
time ? 

(11) Are not the witnesses to the bond men of 

complainant’s camp, being his relations, debtors and 
the like ? » 

(12) Did not the complainant promise to wreck a 

a vengeance upon the accused at the time of a boun- 
dary dispute between him and the accused in the 
year.? 

(13) Can the accused sign bis name ? If so, why 
did he not sign the bond ? 

(14) Is it not a fact that the accused signed his 
own name in a registered document ? (Give particulars.) 

B. —These and similar questions will suggest 
enimity between the parties, and motive for creating 
a forged document. 

(6) In this case the witness has simply proved 
the' hand’Writing of the scribe and the alleged signao 
ture of a party* In a case of this nature following 
questions may be put ;— 

(1) Is the scribe alive ? If so, where does he 
live ? (Just to show that the scribe could have been 
called.)^ 

XZ) How do you know the scribe's hand>writing ? 

(3) Did you see the scribe write a document else 
wheye ? If ^o, when ai^d where ? 

(4) Did you' Rtudy the special characteristics of 
ttie acpbe's hand-writing ? If so give particulars. 

H.—In a case where the document appears to 
^ve betfk really written by a particular man, it is not. 
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necessary to press the witness any further. If ^bur 
instructions are that the alleged scribe did.not writd' 
the document then try to call the scribe to.get .his> 
denial. < 

(5) it not a fact that one X of the village writer! 

document for accused ? (If possible confront the 
witness by showing some documents written by X and 
executed by the accused-) * 

Then comes the accused's signature, ask*the 
witness • 

(6) Did you see accused sign his name before ? 
If so, when and where ? Hand over to the witness- 
admitted signature of the accused and the alleged 
and disputed signature suggesting the differences you 
notice. (If there is any difference in spelling, firsb 
ask the witness to give the ordinary spelling of the 
name of the accused as spelt by him:)i 

(C) In this class of. case the witness might have 
proved custody of a document over 30 years old and 
possibly the hand-writing of the scribe and the signa-^ 
ture of deceased executant. Re-custody, ask :— 

(1) When did you last see the document ? How 
many times in all did you see the document ? • 

(2) Was the document ever shewn by complain.-^ 

ant’s father to complainant in your presence ? If so.. 
what was the occasion ? . ’ ^ 

(3) On what previous-occasions had you any nece¬ 
ssity of seeing the documeat 7 Did you at that tim* 
read tUe document in full or see it from a distance ? 

(4) How do you identify the doeuintBt to be the 
yon say. you saw f 

50 
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(50 Is it not a fact that after complainant's father’s 
death his house was searched b 7 the police in oonnec* 
tion with a theft case ? Was not a list of documents 
then made ? Did the police make any list of docu* 
^ents and was the document in question included 
therein ? 

(6) Did you depose in any other case on behalf of 
the complahiant ? 

(V) Is it not a fact that the land covered by the 
document was entered in the accused's father's name 
in the last Settlement Proceedings ? Did you not 
then depose before the Settlement Officer ? 

(N. B.:—Examine the document carefully and 
suggest.to the witness that in the folding portions of 
the document there is no writing and if this does not 
appear to him to be strange. If you notice that in 
portions of the document ink has soaked—ask the wit> 
ness if he sees indications of ink soaking in those 
liortiohs. In this connection the pleader should con¬ 
sult Stamp and Registration Law and ascertain if the 
document had been written on a properly stamped 
paper and if its registration was then compulsory. 
Forged* documents may be drawn up on any stamp 
which a party can lay hold on and an ordinary forger 
innocent of old Stamp law may put in the conaidera- 
tlon in thf deed at fandom for which the stamp on 
which the doOUfitent is written may be either insufS- 

V > ^ * * 

eient'or exoessiye. Instance have happened in which 
a Hindtt.ior^er iHille forging a document alleged to 

ihaye bel^ wrjMed by a Mahomedan scribe, put in the 

^ * 

Aame 9f a Htndu Paitj (as he ddee in other dooumehto 
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written by him) at the top of the document, thu^ indi- 
eating that the deed was unquestionably forged. Every 
suspicious document should therefore be very care* 
fully scrutinized by the cross-examining pleader 

before he begins his work of cross-examination' Ordi- 

• 

narily documents are foiled by giving false dates and 
purporting to have been written by a deceased but 
recognised scribe of the village. So try to get hold of 
genuine documents in the hand-writing of the* said 
scribe and compare the spelling and tlje peculiar 
features of his hand-writing with those in the disputed 
documents. These hints if carefully followed would 
lead to satisfactory results. 

For cross-examination regarding the signature of 
the alleged executant .consult the questions given in 
case (A). 


CHAPTER IV. 

Crose-examination in a sanction case :—Under the 
old law a party to a case might get sanction from 
the Court for prosecuting a party, or a ’witjiess, for 
giving false evidence, or for proving a forged docu- 
ment in a judicial proceeding, or • for any other 
offence mentioned in section 195 of the Crimial 
P.rocedure Cpde. But under the amended Criminal 
Procedure Code, which came into force from the 1st 
September 1922, a party to a suit or proceeding cannot 
gat sanction from-, any Court for prosecuting «ny 
person in • respect of offences mentioMd. in section 
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195 of the Cr. P. C. Under the new law, the party 
may move the Court for prosecuting a witness or 
a party; and if a prima facie case of offence 
committed is established, the Court will direct 
prosecution of the offender bv sending a copy of 
the order or through one of its officers who will 
lodge a complaint in respect of the offence* No 
notice of any application under section 195 Cr. F* C. 
need (Ordinarily be given to the opposite party, 
the object of the sanction being just to remove a 
statutory bar ; and in a fit cise the Court has absolute 
discretion in directing prosecution of the alleged 
offender^. 

Application for sanction under section 195 Cr* F. C. 
is ordinarily made in the trying Court*. The suc¬ 
cessors in office of the officer who tried the case 
has also jurisdiction to grant sanction or order of 
prosecution*. 

Ordinarily, when the application for sanction 
can be disposed of by referring to the record and 
judgment, no additional evidence is required to be 
adduced. But where sanction is sought for in 
respect of offences committed outside the Court, 
e. g., for'snatching away attached property, disobey¬ 
ing an order of ^injunction, etc*, the party applying 
for sanction for prosecution is required to make 

> ^ __ 

ft 

'1. Burnt ▼. Chunder Qho$t. 41 Cal. 446=A. L R. 1914 

Ca1.A07. 

’ 2. V. £ 11 a W. N. 568 F. B. 

/ & BMK Bahadur v. Bhaikk BraiuHMak. 14 & W. X. 7W. 
i. . iSpBoUi BcKeh eeee). 
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out a prima facie case by adducing evidence La 
Court, and in some cases opportunities are also 
allowed to the opposite party to adduce rebutting 
evidence^. 

When a Court is moved for prosecution of a 
person for giving false evidence, the Court is 
required to be satisfied that the deposition con* 
taining the alleged false statement was duly recorded 
and read over and explained to the witness as 
required by law; and that the witness admitted 
the statement to be correct. 

Unless the deposition was taken on oath and 
unless it was read over to the witness and was 
admitted by him to be correct, the deposition which 
is the foundation for prosecution will he weak 
evidence in the Criminal Court.^ Orderly of the 
Court, where the witness was examined, is 
generally called to prove that he had adminis¬ 
tered oath to the accused, and the Bench Clerk or 
some other officer is also examined to show that 
the deposition had been read over and explained to 
the accused, and that he admitted his evidence 
as recorded by the Court to be correct. The ^orderly 
may be cross-examined by putting questions as 
given below :— 

Questions. 

% 

(a) Is it not a fact that a pebn is deputed to 
the Court on guard duty every day ? 

(b) Is it not a fact that the peon on guard 
duty administers oath during your temporary absence, 

!• Besd Ft. II. Oh. XI, I^geUTd-177. 2. tiee pnge S39, pars 2. 
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e. g.t When you go to call a pleader or leave the Court 
on some private business ? 

(o) Are you sure that you administered oath to 
the witness in question ? 

(d) What is the reason for your supposing that 

4 

you administered oath to the particular witness ? 

(e) To bow many persons do you administer 
oath every day ? 

(0 Did you know the witness from before ? 

(g) If so, what was the occasion for it ? 

(h) Were you on leave at any time during the 
last year ? If so, when ? 

(i) Do you go at times on casual leave to 
attend to private businesses ? Are you sure that 
you attended the Court on the very day the witness 
was examined ? 

(j) Do you remember distinctly that this witness 
was examined ? Who was the presiding officer at 
that time ? 

(k) Is it not a fact that the deposition after 
it has been recorded, is handed over to you for 
making it over to the Sheristadar or Peskar for 
reading it over to the witness ? 

The following questions may be put to the 
Peskar who might have proved the deposition and 
the signature of the witness at the bottom. 

Questions. 

# 

(i) I think your work is very heavy in the Court 
^nd thsA a large portion of your time is devoted to 
writing out oi orders on pe^ijtions filed by the parties. 
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How many witnesses on an average are examined 
by the Court in a day 7 

(ii) Is it possible for you to faithfully read over 
and explain the deposition to all witnesses examined 
by the Court ? Here take the original record and 
make over the deposition to the Peskar and ask 
him to read it out forthwith and translate as he 
goes on. You will see that in some cases the 
Bench Clerk due to hie inadequate knowledffe of 
the English language, will not be able to decipher 
all the words in the deposition, and he will create a 
scene in his attempt to translate the deposition, which 
is recorded in English, in vernacular. Very often the 
translation will not be literal and you would request 
the Court to note the 'English portion and the trans* 
lation thereof, whenever you find the translation not 
up to the mark ask the Court to note the same. You 
will, besides, note the lime which the Bench Clerk 
takes in reading and explaining the deposition of one 
witness, and argue later on that this Bench Clerk 
could never have literally translated the depositions, 
having regard to his other multifarious duties. In a 
case where a pleader thinks that a witndhs giving 
palpably false evidence, he should request the Court 
by a petition, to note the name of the person who 
administered oath to the said witness, and^ insist upon 
the deposition being explained to'the witness, in 
presence of the Court and a note being made by th^ 
Oourt*to this effect. If this procedure is followed., an 
embarrassing situation, likely to arise in ordinary 
oases, will*be easily avoldjtd when in*due course of 
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time'an application is made for sanction to prosecute 
the witness for perjury or when the witness is on his 
trial in a Criminal Court. Further questions in con- 
tinuation will be as follows :— 

(iii) Is it ^ot a fact that the depositions are ordi> 
narily made over to some clerk in the office for ex- 
planing to the witness ? 

-(iv) Is it not a fact that sometime witnesses sign 
theif depositions without reading them ? 

(v) Is it not possible that, in some cases, through 
oversight or for want of time, depositions are not 
explained in extenso to the witnesses, though their 
signatures are taken at the bottom ? 

Where sanction is asked for knowingly using a 
forged document as genuine in a judicial proceeding, 
the party applying for sanction is required to show 
that the accused filed the document in Court- The 
plead.er filing the document may be examined to prove 
that the accused had made over the document to him 
and that he bad filed the document in Court on behalf 
pf the'accused. The pleader may be cross-examined 
AS follows;— 

(a) *1 suppose you have extensive practice, and 
that it is not possible for you to remember what 
pat>ers you got ffom which client and when ? 

<b) You Relieve that.the document in question was 
otade over to y6u either by your client or by some 
body on his behalf or by your clerk. Hence I take it 
that^‘you are not in a position to say as to the person 
yon got docunent from ? 

fita ease ikheroeolleet^do papers have been dis- 
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«redit«d, the pleader for the opposite partjr may ask 
the witness the following questions :— 

Questions. 

(a) In whose hand-writing are the disputed 
entries ? Is not that OomoHlu dead ? ■ I.s not the 
opposite party a big Zemindar, and his estate managed 
by Managers, Nwbs and Gomosfns ? Is it not likely 
that the opposite party had reasonable grounds for 
believing the papers to be genuine and kept in due 
course of business ? 

Where sanction is a.sked for in respect of forged 

title deed or a forged bond—circumstances which 

may tend to show the genuineness of the document 

may be attempted to be elicited by cross-examining 

• 

the witnesses for the petitioner who has applied 
for sanction or who may be prosecuting the accused 
in a Criminal Court. The following questions may 
serve as hints for proceeding in such cases :— 

Queetions. 

(i) Is it not a fact that the Court having refused 
adjournment to the opposite party (i.e., your client), 
the latter was unable to examine some *re.cpectable 
witnesses to the bond who were ill at the time the 
case was taken up ? • 

(b) Is it not a fact that the petitioner- (or camplain- 
ant) denied execution of a bond in suit brought against 
him by A> B., and that the said suit was decreed in 
full ?* 

(c) Is it not true that the opposite.party has got 
aome decrees against the petitioner, and is about to 
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execute them and that (he present application for 
sanction has been filed just to put pressure on the 
opposite party for ayoiding payments under the 
decrees ? (It should be borne in mind that no Court 
will grant sanction, or order of prosecution, to satisfy 
private malide or grudge of any person.) 

N. B.—Sanction is not ordinarily given when 
appeal is pending from the judgment of the primary 
Couj't. 

Where there is unusual delay in applying for sanc> 
tion the pleader for the accused should try to get out 
in cro88>examination the reason for the delay and 
it may be argued that the sanction should be refused 
on the ground of delay. (See Part II Chapter XI 
Pages 174 to 160.) 


CHAPTER V. 

CroBS>examinatlon of a Medical witness who haa 
proved that the injuries on the person of the deceased 
were homicidal and not suicidal: — 

Suppose the witness Las said in examination'fn-- 
qhief that he is Civil Surgeon during the last 20 years 
and that during this period he held post-mortem 
examinations of over 1000 dead bodies including about 
lOO cases of suicide; that he has seen the post-mortem 
^ep^rt and considered the nature of (he various 
injuries on the person of the deceased and‘ is of 
ppihjiOD that the wounds could not have been caused 
'by deceased, himeelf»,^thikt there are few .injuries 
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which might be S3lf*inflicted but that most of* the 
severe injuries could not but be homicidal. Suppose 
the defence case is that the deceased committed 
suicide and the accused was implicated out of grudge. 
Then the oross*examination of the medical witness 
may be directed on the lines indicated below. (See 
Part VI{A) Chapter XII Page 760 ) 

Cross*examiaatloa Q. Have you seen the injury 
on the neck of the deceased ? 

A. Yea. 

Q. Could it not be inflicted by the deceased by his 
right hand ? 

A. No. 

Q. Could not the injury over the left shoulder 
be self-inflicted ? 

A. No. The injury leads upto the chest 
bone. Such an injury could be caused by a severe 
blow from the left side.. The wound was most 
probably caused by a person, from behind, when 
the deceased was lying on his right aide with his 
left side uppermost. 

frQ. Was it possible for the deceased to inflict the 
said injury with his right hand f 

A. Impossible. 

Q. What is your opinion about the injuries on the 
left side ? 

• # 

A. . These could be caused while the deceased was 
■in that, po.sjtion. 

Q. What is your opinion about the wound on 
the back of the neck 7 * . 

Ai , It yns In my opinion.caused by ec person from 
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behind while the deceased was either sitting up or 
standing* It is not possible for a "man to ihfliPt 
such an jnjury with his right band. I, for myself 
can not conceive that, I can cause such an injury 
with my right hand. 

I 

Q. Could not the injury on the abdomen be indic¬ 
ted by the deceased himself ? 

A. The report says that the man was wearing 
a ^iece of cloth at the time. If the deceased were 
wearing a cloth, I would expect corresponding cut in 
the wearing cloth also. 

Q. How do you say that these injuries must have 
been caused by a third person ? 

A. I say this because the direction of the 
wounds were downwards and upwards. It is im¬ 
possible for the deceased to cause such wounds 
himself. 

Q. In what posture was the deceased at the 
time he got the injuries ? 

A. He must have been lying at one stage and 
must have been sitting up or standing at another 
stage. , 

Q. .Wh'st is your opinion ? Did the deceased 
struggle ? 

A. In zny- epinion, he got no time to struggle, 
otherwise -there would, have been bruises and finget 
marks at least In some parts of the body. Absence 
of marks shows want of struggle and inability to 
attempt at self-defence. 

Q. Xf Medical Soieneb perfect 7 
: A. If is'not perfect. But I can't eay that it 

' I 
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is imperfect. Opinions given after careful conside* 
ration of all the facts and circumstances of the 
case and devoting particular attention to the des¬ 
criptions of the wounds would be almost perfect. 

Q. Is your opinion infallible in every case ? 

A. I give my opinion after careful consideMtion 
and I trust they are correct. 

Q. Do you agree that suicidal wounds are 
some times found in unusual position ? 

A> Yes ; in very rare cases. 

Note.—The cross-examining pleader should study 
the post-mortem report first: if possible he should 
consult a medical man before begining cross-exa¬ 
mination or he may study some standard treaties 
on Medical Jurisprudence. If he finds that the 
opinion of the medical* witness is sound, he should 
be careful not to put unnecessary questions, as the 
answers given may strengthen the prosecution case. 
In such an event superficial cross-examination is 
best and arguments based on prababilities arising out 
of the facts and circumstances elicited in cross- 
examination of other witnesses may be advanced. 


CHAPTER VI. 

Crose-Examtaation in a dacoity case. 

In a very large majority of cases .wfaerfi prisoners 
are tried for an offence of dacoity, the Crown 
relies on the (i) identification of the prisoners or 
(ji) recovery of articles all«g«d to have been tal^eQ 
away by thp culprits. Tb>e defence in. such osa^ 
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seeks to make out a case of mistaken identification of 
the accused or questions the identifiable character of 
the things recovered from the culprits. In a compare* 
lively few cases, the occurrence is even challenged. Let 
us suppose that some of the prosecution witnesses pre* 
tend to say* that they know the accused either by 
names or by appearances. As usual, read the F. I. R. 
carefully and then ask the Judge for permission to 
have an inspection of the copy of the statement made 
by the witness to the Investigating Officer and 
recorded under Seo.162 Cr. P.C. Then begin tike this:— 

Q. Tou have identified prisoner Rhaman, havn't 
you ? 

. A. Yes. 

Q. Did you know him from before the occurrence ? 

A. Yes. 

Q. Could you recognise Rhaman at the time of 
the.dacoity when you say he caught you by the 
throat ? 

A. No. He wore a mask. 

Q. Did he speak at that time or demand of you 
any thing V 

A. Ho demanded the key from me and asked me 
to keep quiet. 

Q. Was he ^oud or did he speak in whispers ? 

A. He^shouted. 

Q. Did*you recognize his voice ? 

« Al. Ho. I Simply thought that the voice was 
familiar. 

pTMufne he did you ilo harm'Whbh' you 
tbo and ke^i quiet 1 > i 
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A. Tes. he bound me hands and feet. 

Q. How long did you remain in this condition ? 

A. Until 15 minutes after the dacoits had left 
when my neighbour Jogen stepped into my room and 
unfastened the knot round my hands and feet. 

Q. I don't quite follow you. Would you want 
us to believe that you were throughly awe struck 
and felt like one in a swoon ? or would you pretend 

to say that you watched the men and surveyed 

• 

their features carefully as the accused had left 
you severly fastened to the leg of a bed*stead. 

A. At first 1 was stunned and then after a while 
I recovered myself. 

Q. How lonR would you say you were senseless 7 
A. 10 minutes and so, I gained back my senses 
about the time the culprits were about to make good 
their escape. 

Q. When did you think of sending information to 
the Police Station ? How long after the dacoits had 
left ? 

A. Next morning at about 7 A> M. 1 sent my 
servant to the Police Station- 

Q. Did you give him a full account of the case as 
known to you ? • 

A. No. I only told him to inform the Police 
people that a dacoity had been committed overnight. 

Q. Did you give him a list of the articles Haken away 
by the dacoits ? 

A.* No. I only told him that things worth some 
thousands had been taken a^ay. 

Q. Did you tell your servant anything further.? 
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A. No. 

Q. Are jou sure you or your people gave him no 
idea of articles and jewellery lost. 

Ans. I think so. (This short of answer will in* 
variably come when there is some thing difinitely 
mentioned in the F. 1. R. about articles and their des* 
cription.) 

Q. Nowt if your servant gave a list of ornaments 
and jewllery in the F.I.R. he certainly did so contrary 
to your instructions ? 

Ans. I have no answer. The servant must have 
got some idea from my wife about her ornaments 
taken away. 

Q. When did the Police Officer come ? 

Ans. At about 2 P. M. 

Q. I hope you gave him a list of your articles there. 

Ans. No. I gave him a list 2 days after. 

Q. Now, would you be surprised if 1 say that 
neither your list nor that given in the F. I. R. contains 
Ex. (5), (6) and (7) which you have identified. 

(A) Those articles belong to my daughter-in-law. 

Q. By the way, did you tell the first informant 
that you had been caught by a very strong-built 
man of extraordinary height 7 

Ans. No 

Q. Did you day when the Police Officer came to 
your house (bat the man who had caught you had 
extraordinary features ? 

Ads* No. 

a 

Q. Did you say at any time that the enlprit wore 
Rn^Mfe: t 
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Ans. No. ' • 

Q. Did jrou say that you would be able to identify 
the accused, if arrested ? 

Ans. No. 

Q. You say the man's face was covered, how do 
you then identify him ? * 

Ans. By his general features. (The answer is 
hopelessly silly in view of the answers to above 
questions). ^ 

Q. Is it a fact that you identified Rahim at the 
last identification parade as the man who had asked 
you to keep quiet ? (Confront him with this question 
and then put this question to the officer who held the 
parade when he comes to depose). 

Ans. No. 

Q. Do you know Rahaman is exceptionally strong 
built and has a peculiarly husky voice ? 

Ana. Yes. 

Q. Had the dacoits any light or torch with them ? 

Ans. Yes ; they had torches. 

Q. Was there any lamp or lantern burning inside 
the room where you say you were seised by dacoit 
Rahaman ? 

Ans. Yes. 

Q. 1 take it then that you had no difficulty for 

1 

want of light in surveying the men who' entered'your 
room for finding out articles and valuables ? 

Ane. I was <di«in)4(With fear and felt like a cold, 

ehiver down my'haiokt; 

e 

Q. Now, will you look M RaUm end say tf. 

51 
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as much spare built and short as Rahaman is massive, 
mnscular and tall ? 

Ans. Yes. (Draw attention of the Jury and the 
Judge to this fact). 

Q. Is it a fact that you identified 3 other persons 
as suspects 'who are in no way connected with the 
crime ? 

Ans. Yes, I was mislead by similarity of appear* 
ances. 

4 


CHAPTER VII. 

CrosS'ExamtnatioD of a Search-Wituess. 

Before proceeding to cross-examine a witness to a 
search the lawyer should read carefully Part I Chapter 
IX Pages 87-91 devoted to the treatment of the law 
on the subject. It will be seen on a study of the law 
and Police Regulations bearing on this topic that the 
legislature as well as the Police authorities have 
tahen more than ordinary precautions to prevent the 
possibility of planting incriminating articles in the 
possession of the accused. The object of cross-examin¬ 
ing a witness to p search is therefore, to elicit points 
which will go to shew that the Search was conducted 
ih a way which, would not exclude possibilities of 
planting. It Is impossible to say or sufi^est a set of 
question which every lawyer would find useful for his 
purpoeq^ A few questions given below will amply 
;iadksitB the line to bs adopted. 
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Q. You were a witness to the search, were you ? 

A. Yes. 

Q. You say these articles Gz : 1 to 7 were found 
in the house of accused Jatin Roy ? 

A. Yes. ^ 

Q. Who sent for you ?—the S. I., I suppose. 

A. Yes. 

Q. Where was the S. I. of Police when you came ? 

A. He was standing in front of the houscr of 
the accused with 2 constables. 

Q. Who else was there besides the S. I. of Police 
and his constables ? 

A. Bhabesh Ghosh, and Tarak Banerjee. 

Q. Was the accused there too ? 

A. No. 

Q. Where was he ? In the house or any where 
else ? 

A. He was sent for from a neighbour's house. 

Q. Did you have any talk with the accused when 
he came ? 

A. No. 

Q. Did the S. L of Police say anything to the 
accused when he came ? • 

A. Yes. He said he would search his house. 

Q. What did the accused say to .that proposal ? 
Did he object ? 

A. No. He said that the S.l. wap quife welcome 
to do that. 

Q. *What did you do aftey this'? 

A. We got into the house of the •acdused ahd 

^ ^ ^ 4 ^ 

b^n to tearoh the roomii. 
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Q. Hovr many rooms Are ther* in the house ? 

A. Seven in all. 

Q. Did any one skand outside when you got into 
the court yard ? 

A. Yes,'one constable was kept standing with 
another man named Madan. 

Q. .These men were standing near the Southern 
block of the house on the road side,—were not they ? 

A. Yes. 

Q. You found none of these articles m any of 
the rooms in the Northern block or in the Eastern ? 

A. No. 

Q. Were these articles found in the room on the 
road side block mean the Southern block ? 

A. Yes. 

9* The room in which you found these articles 
has two windows on the road side—is not that so ? 

A. Yes. 

Q. How did you find these windows,—open or 
shut ? 

A. They were shut. 

Q. *Were they bolted ? 

A. I am no{ sure, possibly they ware not. 

Q. Who opened these windows ? 

A. Ooi^tablp Ramjan. 

» 9 . Ooutd you see the other constable and the 

m&n* named Madan on the road when the windows 
were q^ned ? 

’' Jl Tea. • t&ey were very close to tbq window on 
the road.. 
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Q. Were all these articles (Ex. 1*7) in a sjnall 
tin box and found on the floor underneath a charpai t 

A. Yes. 

Q. Supposing the window was open, I presume 
you could throw in the box on the floor ? 

A. Yes ; that could be done * 

Q. By the way, were you asked to search any of 
the police man or Madan ? 

A. No. 

Q. Madan is a co-villager of yours, is it not so ? 

A, Yes. 

Q. What sort of a man is Madan ? Is he not an 
ex>convict ? 

A. Yes ; he was convicted twice for theft. 

Q. You said Madan was talking with the Police 
people—did you ’• 

A. Yes. 

Q. You are the Headmaster of local school—Are 
not you ? 

A. Yes. 

Q. Did you any time settle a land dispute be¬ 
tween Madan and the accused P 

A. Yes. 

• 

B* Try to aBcertain, the poeitioa in life of tlie scarclf witneeaes 
and if they were picked up by the Police from distant places. 
Aaceitun also If reepectable men were aTailabls cloec to the house 
searched* Itead the Law as to search aod precautions necessary 
to be taken in Part 1 Chapter IX pp* 87^91* • 



CHAPTER VIII. 

CroiB'Ezamination in a Rioting Case. 

Defence—In a case of rioting tbe defence may bo 
ordinarily one of these ; 

(i) Legal defence. This means that the number 
of the accused actually taking part in the commission 
of the offence was leas than 5. 

• (ii) That the common object was different from 
what is alleged or that there was no common object 
the accused taking this plea saying that he was an 
innocent passer-by or a mere sight seer* 

(iii) The question of indentification* 

(iv) Private defence. 

The cross-examiner may get on the cross-examina*^ 
tion on the following lines according to the circums- 
tances of the case. 

Q* Do you know accused Jogen How long have 
you been known to him ^ 

Q. Which of these accused entered the house of 
the complainant ? Q. When did you come ? 

Q. You say you cannot answer this question ae 
you came rather late* Where did you find accused 
Jogen ? 

Q. He had po lathi or weapon in bis hand. Do- 
you admit this ? 

I a 

Q. Wae not accused Jogen proceeding from tha 
«orth to the sooth along the Uunicipal Boad f 

'Q*. Do you know if Jogen's house is on thd sama 
Munioij^l Road at a distance of about SOO yards to 
the dorth of the epot where you saw him ?> 
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Q. Did you have any talk with Jogen ? Did>yoa 
ask him why was he running towards the south ? 

Q. Did he shout ? Did he, to your knowledge, do 
anything to hurt or molest any one of the com- 
plainant*s party P 

Q. How long after the occurrence Were you eX' 
amined by the Police Officer P Did you name Jogen 
as one of those who were actually among the rioters ? 

Q. Did you go to the house of the complainant 
after the rioters left? Did you tell him that Jogen 
was mounting guard and that he did not allow you to 
come to his help ? 

Q. Were you not one of the people who accom* 
panied the complainant to the Police Station ? 
Weren’t you present when the F. I. R. was recorded ? 

Q. Did you suggest at that time that Jogen was 
one of the culprits ? 

Q. Is it not a fact that after the rioting took place 
you knocked Jogen down near the market on your 
way back from Thana ? 

Q. Did be abuse you for your rashness as a 
cyclist ? Did he besides claim from you damage for 
breaking his wristwatoh as a result of the knocking 
down ? • 

Q. Is it not a fact that you named Jogen as a 
rioter purely out of a spirit of revenge ? 

Q. 1 put it to you that the story Qf Jog^n mounting 
guard on the road is a pure invention. 

Wbere the defence is that the accused was a inare 
sight^seer, or of mistaken* identity questions like 
those as shown below may be asked. • 
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Q. You nerer knew the eecused befdre the 
occurrence* la that bo t 

Q. You were shocked sod surprised when the 
accused Rahim and Dedar Bux suddenly rushed into 
your house with a good few people and started doing 
mischief to yuur properties T 

Q. You shouted at the top of your voice for help. 
Did you ? • ' 

Did you find the accused with Rahim and 
Dedar Bux ? 

Q. How long after that did accused Suleman 
come up ? 

Q. Did you see him when he first entered your 
house gate ? 

Q. Did he shout "what has happened" 

Q. Did any one shont like that ? 

Q. Is it a fact that this accused was beaten by 

your Darwan f 
% 

Q. You saw this accused at the courtyard warding 
off blows of your Darvoan f Is it so ? 

Q. Had you any quarrel with thid accused any 
time f 

Q. Are^you sure that your cry for help did not 
call in neighbours ? 

Q* You say it is just possible that some people 

rushed in with a view to help you ; and you fix this 

accused as 'one .of the assailants, because you found 

him passing loAH blows with your servant. 

% 

Q* Cofild yen swear that 'your servant did not 
mf8tah<V^i^ ^Ba of4ha'rioters and struck him a 
blow? 
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Q. Could you further swear that the accused 
when he hit your Darwan did not do so in self- 
defence ? 

When the defence is (iii) try to get the distance 
between the accused and the witness at the time of 
the occurrence and also the number of persons in the 
crowd intervening. Also try to ascertain if the 
crowd was a moving one and the position in which 
the accused stood when he was alleged to have Jseen 
identified. Try to get if there was any hut or tree 
obstructing the view of the witness. 

When the defence is (iv) try to ascertain if the 
complainant's party was aggressor and If the land 
where the riot took place was in possession of the 
accused. Try to show that the accused did not use 
greater force than that was necessary to protect 
himself from the attack. (Read Part III, Chapter IV, 
Pages 287—296, where the law regarding private 
defence has been fully discussed). 


CHAPTER IX. 

Cross-Examination of the Inyestigating Police Tlftteor. 

The Investigating Police Officer ia nearly always a 
very important witness. Frqm the receipt of the 
information till the submission of the charge-sheet, all 
important development of the case is within his 
knowVdge. His diary will show by stages the 
discovery of material faets and evident;^ on which the 
Crown depends for the oooviotion of * the prisoner. 



810 


CRIMTKAX. COURT PRACTrCE 


[ Ft. VII 


Obvioael^ it is of the highest importance to keep in 
view all the questions which should be put to the 
Invest^ating Officer. 

The just thing that should attract the attention of 
the cross-examiner is the F. I. R. He should read it 
carefully to ‘ascertain if the informant made out a 
definite case against any body. If the F 1. R. is such 
as would not in any way make it possible to fix the 
guilt on any known individual, the field of investiga¬ 
tion becomes definitely greater. The Investigating 
Officer has in that case to search for materials which 
may lead to the detection of the criminal. Every 
attempt should be made to ascertain by cross- 
examination as to what materials he had when he 
took up the enquiry and at what stages and how the 
remainder of the evidence became available. This 
requires skill and insight. The object of cross- 
examination is to find out if the investigation was 
honest and careful. So it must be kept in view that 
as the case proceeds and witnesses go on giving their 
version of the case or any part of it. the lawyer should 
ask himself repeatedly one or other of the following 
questions. , 

(a) Is the witness interested ? (This means that 
he has grudge against the accused or some gain to 
obtain from the Police.) 

(b) At what stage of the investigation does ha 
eome.? {Thie question implies that the witness may 
just come in by the way to prove only a missing link 
in evidipce. Sueh witneeses are nearly always 
obafide wilnesoea or handy men of the party or PoUeq 
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informer. It will be found aa a matter of common 
experience that in the order of examination by the 
Investigating Officer this class of witnesses invariably 
come very late-) 

(c) The possibility of better body of witnesses 
having seen or known about the fact* in issue or 
relevant fact. (Question under this group will be 
chiefly directed to ascertain if the surroundings or 
locality was such as would make it highly proljabie 
that a better and larger body of witnesses had been 
excluded in favour of those actually examined in 
Court.) 

(d) The Investigating Officer should be examined 
at some length when the identihcation of the accused 
was any part of the investigation. It frequently 
happens that a number of men are arrested on 
suspicion and brought to the thana. The Investiga¬ 
ting Officer, either sends for the witnesses to the thana. 
to ascertain if any of the suspects is the actual 
offender, or ^sends the suspects round the village in 
broad daylight to the house of the complainant. This 
makes the test identification in the jail held sub¬ 
sequently useless for the obvious reason that suspects 
have either been shewn to the witnesses at the thana 
or in the locality where the occurrence is alleged to 
have taken place. This fact may be denied by the 
Investigating Officer for obvious reasons To cross- 
examine him on this point, the lawyer should proceed 
very'carefully. From the identifying witnesses try 
to elicit, if possible, answers favourable to the 
defence suggestion that the identifloation of the 
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prisoner on which the prosecution esse depends, 
is really nothing that can be called honest. 

(e) Where articles have been found on search, 
the Investigating Officer should be questioned very 
closely on the point. It frequently happens that the 
complainant 'gives a certain list of stolen properties 
in the F. I. R. or to the Investigating Officer. The 
offenders are apprehended much later, and various 
articles are found in their possession. The Police 
Officer has good reasons to suspect that the articles 
are stolen or must have been obtained by commission 
of dacoity. With this fundamental hypothesis, the work 
of Investigation proceeds and every attempt is made, 
some time quite honestly, to connect the accused with 
any case of dacoity, robbery pr theft reported to the 
neighbouring police stations. The articles go round 
from thana to thana, and possibly from complainant 
to complainant, when some one recognizes some or all 
of the articles to be his. In these cases the prosecu¬ 
tion case stands or falls on establishing the ownership 
of the complainant and his satisfactory indentification 
of them (by marks etc.) before the Judge and the Jury. 
The cross-examining lawyer should in these cases 

W 

attempt'to elicit from the Investigating Officer the 
hfetory of the find, its trace to the owner, and above 
all its satisfactory identification by the complainant. 



CHAPTER X. 

Cross-Examination in a ease of disputed passage 

or pathway. 

Q. Do you know the land in dispute ? Can you 
give us an idea of its area and location ? 

Q. Tou say it is a passage running north to 
south between the houses of the complainant and 
the accused. Who uses the passage ? • 

Q. The complainant's house has its entrance 
gate on the Municipal Road. Do you admit f 

Q. To the west of the house of the complainant 
there is a passage about 6 feet wide which is 
used by his servants and methors. Is this a fact ? 

Q. The accused has his house on the east of the 
disputed road and his entrance gate is on the disputed 
passage. 

Q. Is it a fact that ever since the accused cons¬ 
tructed his house, he and his tenants had been using 
this passage for egress and ingress into his house P 

Q. Were you a witness to the deed by which 
the accused purchased his land on which his house 
stands? Look at this signature and say ^if this is 
yours ? 

Q. You now remember having, been present at 
the time of the execution of the deed. -Will you now 
try and recollect if the complainant too* was present 
at that time ? 

Q. Will you further stretch your recollection and 
say if you and the oomplaiaant helped^ the accused to 
fix up his boundaries ? • 
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Qt The eomplaiMot ifl a Te4«4ioB jours by 
znarriage. You married his sister's daughter—did 
you ? 

Q. How often is it that you come to the com- 
plainant’s house ? Would 1 be correct if I say that 
you come thefe very often ? 

Q. Is it, besides, a fact that you owe your appoint¬ 
ment to the complainant and are just at the 
present moment his subordinate in office ? 

Q. Do you remember the position of the tank 
of the accused to the south of his house ? The 
tank is a pretty big one and is fenced on all 
sides, and has a flight of steps for access to its 
water on the north ? 

Q. Do you admit that this disputed passage 
which the complainant claims as his own is the only 
approach to the tank ? 

Q«' Is it a fact that there was some unpleasant¬ 
ness between the complainant and the accused 
over polution of the water of the tank by com- 
plainant's maidservant by washing dirty linen ? 

Q. Do you remember that shortly after the 
unpleasantness just referred to, the accused put up 
a gate at the ghat of the tank ? 

'• Q. You knoW the accused is a man of business 
and stays molt part of the year in the city. 

. Q. How long have you been seeing the house 
% ^ 

of th 9 *acou 8 ed there f Surely over 11 years f 

Q. \^'8i9PPoeing the disputed passaga is the eom’ 
pUltfaht'M exclusive property and not that of the: 
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accused also, how would you get access to the tank 
and the house of the accused ? 

Q. You say the passage is only three feet and not 
seven feet. Is not that so ? 

Q. Is that the reason why the complainant closed 
up four feet of it ? * 

Q. You know the accused owns a car. 

Q. Where is his garage situate ? Is it not at the 
northern extremity of the disputed passage ? ^ 

Q. How old is the garage ? Surely as old as. the 
house • 

Q. When was the fencing on the disputed passage 
put up ? 

Q. I presume the accused came down from 

Calcutta within a week of the putting up the fence. 

% 

Is not that so ? 

Q. Did not the accused ask the complainant to 
remove the fencing and is it not a fact that on his 
refusal to do so, he removed the fencing by force ? 

Q. Did he not ask the complainant's servant 
to stand aloof ? 

Q. Did he, besides, say that he would not stop ? 

Q. Is it not a fact that the complainant ordered 
his servant to snatch away the spade from the 
accused and his son. 

Q. Is it not a fact that the accVsed struck the 

* 

complainant's servant and son when they attempted to 
attack him ? 



CHAPTER XI. 

CROSS-EXAMINATION IN A MURDER CASE. 


Cross-Examination.—CroBs-exftmination will differ 
according to the nature of the defence. If the 
defence is t’hat the death was not homicidal but 
accidental or suicidal, questions should be asked 
▼ery carefully. This defence will automatically 
suggest that the accused has been wrongly connect¬ 
ed with the crime on suspicion or that he has been 
falsely implicated out of malicious motive. The case 
again may be one of mistaken identity. 

Let us take a case where the only evidence 
to connect the accused with the crime is a 
dying declaration recorded by an Honorary Magis¬ 
trate. Accused Dilmahamad, a work-man in a 
very large factory enclosed on all sides by a 
15 feet high wall, is suspected of having murdered 
Ramjan Ahmad, a fellow worker inside the mill 
compound. The prosecution case is that at about 
8-30 p.m., when the mill-jamadar was patrolling in 
the compound he heard a heavy moan from the corner 
of a godown. He followed the sound and found Che 
n^an lying in a pool of blood. He raised an alarm 
when some oth$r darwans came to the spot. The 
Police Officer was rang up and arrived on the spot 
immediately. The injured man who was removed to 
'the hospital in a stretcher, some time after spoke 
and named accused Dilmahamad. The Police Officer 
at onpc^ent for Mr. Dickenson—the nearest Hony. 
Magistrate and had the dying declaration of the man 
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recorded. ;<At!about bre4k of day^.tbie jnan died. 'Now 
when the Mr. Dickenson proves the dying declaration' 
and attending circumstan'ces, he may be c^obb> 
examined as follows •— - ! 

Q. When was it that you came to the Hospital ? 
Ana. About 11*30 p.m. 

Q. How did you find the injured man then ? 

Ans. He was in a semi-conscious state. 

Q. What did you do when yon saw the ma«i in 

• 

that condition ? 

Ans. I kept waiting for some time when the 
doctor attending him explained to me the nature of 
the injury. 

Q. Did the doctor say that the man had been com-- 
pletely disemboweled ?. 

Ans. Yes. 

Q. Was the' doctor very much optimistic about 
his life ? 

Ans. No. He said the man would very likely die 
that night. 

Q. How long after your arrival was the man 
roused ? 

Ans. He was not roused. About 16 minutes after 

the man opened his eyes, and attempted to Soss on 

» > * 

the bed. 

Q. As far as you could see, the injured man was 
in writhing pain ? ' , * • 

Ans. Yes. He made a peculiar sound of moaning 
which indicated that he was suffering from agonising 

Q. Did you ask him any qusstion at this stage ^ 

52 



818 OaiMINAL OOCAT PBAOTICE [ PT. VII 

A'ns. Yes, I asked him as to who had injured him 
and when. 

Q. What did he Ba 7 ? Did he reply ? 

Ans. No. He kept quiet. 

Q. How often did you repeat the question when 
he spoke ? 

Ans. After I bad repeated the question 10 or 12 
times he opened his eyes and looked at me. 

Q. Did he speak this time ? 

Ans. Yes. 

Q. What did he say when he first spoke ? 

Ans. "I have been murdered.'* 

Q. He did not mention any name until after somp 
time. Is that so ? 

Ans. Yes. I had to ask him 5 or 6 times if be 

$ 

could name his assailant when he said “Dilmahamad.'* 

Q. Did you ask the Inspector of Police and the 
doctor attending, if he had given out the same name 
before you came ? 

Ans. Yes, they said that the same name had been 
given at about 10 p.m. 

Q. Will you kindly try and recollect the time 
when the r^ply was given ? 

Ans.* 1 a.m. 

Q. How long after this did you record the state¬ 
ment ? 

Ans. I feconj the q'uestions and answers as soon 
•as iE^ot the answers. 

Q. Am 1 correct that you could not get ans#er to 
either ef these, questions until about two hours of your 
arHval ? 
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Ans. Yes. 

Q. Did you ask him any suggestive questions ? 

Ans. No. But the Police Officer put some ques¬ 
tions in Hindi which I could not understand. 

Q. Did the injured man reply ^ 

Ans. No. He once waved his hand possibly to 
indicate that he did not iike being questioned. 

Q. You are manager of the factory next to the 
Jute Mill in which the man was murdered ? * 

Ans. Yes. 

Q. Can you tell us how many coolies work in 
your factory ? 

Ans. I should put the ^gure somewhere near 

1000 . 

Q. Could you give us some idea of the number of 
workmen working in the Jute Mill in which the man 
was murdered ? 

Ans. I would not pretend to give you a figure. I 
should give it to be near 2000. 

Q. Did you ask the injured man if he could give 
any more detail of .his assailant, i. e.. father's name, 
mill he worked in or place he stopped ? 

Ans. Yes, but the man could give r\p reply to 
questions like these put by the S. I. of Police. * 

Q. Did you suggest that any one in the coolie 
quarters of the name of Dilmahamad should be 
brought ? 

Ans. Yes; the S. I. of Police said that he had sentr 
for men of that name and expected the constables 
back soon. 

Q. Did you wait any ? 
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Aub. Yes; in about half an hour about 2 a.m> 
two constables came back with four men. 

Q. Did you ask any more question by now ? 

Ans. No. The S. 1. said he would rouse the man 
and put before him those four men each of whom 
would call hitnself Dilmahamad. 

Q. What did follow after that ? 

Ans. The injured man never opened his eyes any 
mor^. The doctor saiif he was fast sinking and it 
was useless to try him any more 

Cross*f!Taminatloo where the Defence ts one of mistaken 

Identity or accidental death. 

Suppose the witness proves that he saw the de- 
ceased and the accused exchanging hot words in a 
field by the side of a river. He further proves that 
he heard the shout of the deceased while working 
in a neighbouring field and ran to the spot to find 
the deceased lying near a bridge, his face struck in 
mud. The time of occurrence isglven 6 p.m. in October. 

Q. You say you saw the accused exchanging hot 
words with the deceased. Where was it and when f 

Ans. At about an hour before sunset in the paddy 
field on«the*other side of the river. * 

• Q. Did you question either the accused or the 
deceased why they were quarrelling ? 

Ans. No. I passed, them both and did not put 
any question as*I feared that the accused might 
iniajt me. 

Q. Bo you knew the accused and his tempei very 
well frSm before the date «f incident. 

Aiu. Test He ie a man of very unoertalp temper. 
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Q. Were you aver a victim of his bad temper f 

Ans. VeSi I once told him to mind his straying 
cattle and be said that it was none of my business 
to remind him of his slackness in that regard. 

Q. You cite this answer as the only evidence of 
bad temper of the accused you experienced. 

Ans. I should say not. He was once asked by 
the Headman of the village to clear out his dues to 
Sheorarn. and he refused. • 

Q. You mean to say that this refusal was only 
indicative of his bad temper. 

Ans. Yes. 

Q. You all respect your Headman of the village, 
and never question his decision in matters referred 
to him for arbitration. . 

Ans. Yes. 

Q. Your Headman then is a pretty influential 
man. Is not so ? 

Ans. Yes. 

Q. I am sure your Headman of the village got 
angry when the accused flatly refused to pay. 

Ans. : Ko. He kept quiet. 

Q' True : but what did he say to you &1I j>resent 
there ? 

. Ans. **We should have nothing to *do with him as 
he Is a.bad fellow.'* • * 

Q. When did this incident take place ? 

AnB. It was in the month of Aswin (Sept. & Oct.). 

( . How long before the murder of Epsab ? 

Ans. About a mohtb bf aO before that.'. 
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Q. Very good. How far away from the bridge 
where the deceased lay is your field ? Say 500 yards* 

Ane. Not so far. It would be ebout 300 yards. 

Q. You say you heard a soreaiu. Did you look; 
found to see who screamed ? 

Ans. Not then. I was drawn from my work by 
the shout of a woman very shortly after. I at once 
ran to the spot to find the deceased in that position.. 

Q. Did you see the accused anywhere there ? 

Ans. I saw a man like him running away. 

Q. The woman whose shout drew you to the spot 

9 

had arrived before you. 

Ans. Yes. 

Q. Did she say anything about any man hitting 
the deceased ? 

Ans. No. She only said that her husband was 
“myrdered.” 

Q. How far was the man whom you say you saw 
running away ? 

Ans, 500 yards to the north. 

Q. Did you run to apprehend him ? 

Ans. No. I tried to raise the man from the mud. 

Q. j presume a good many men and wbmen 
OoUected there very soon. 

Am* .Yes. Some 10 or 15 persons had assembled. 

Q. Did 3rou suggest to any one of these' men to 
.run.that sidb to batch hold of the running man P . 

Ans.. No. ' ’ - ‘ .• 


the Woman ‘whose husband was injofed 
say anythinftVft hfp aiiiyal-^Ojeie ? ^ , 


a. » 
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Ans* She said th^t sh9 saw the accused runniog 
away. 

s 

Q. Hqw old was the deceased ? 

Ana. 60 years of age. * 

Q. Did you'find any blood on the spot ? 

Ana. No. • 

Q. Did you'find any injury on the forehead of the 
man ? 

Ans. Yes. He bled from the nose when we 
removed him to his house. 

Q. Did yovi find marks of injury round his ankles ? 

Ans. Yes there was a mark of swelling. 

Q. Did you ask the wife of the deceased why the 
man had come to the river side ^ 

Ans. His wife said that be had taken away a pair 
of bullocks to'the river side to give them drink. 

Q. Did you find the bullocks near the place 

Ans. One of the bullocks was there in his field, 
the other could not be had till next morning in a 
neighbouring village straying in a field. 

Similar questions may be put to other witnesses 
suggesting that possibly one of the bullocks proved 
unruly somehow or other and the deceased got en> 
tangled to the rope of the animal and was'dragged 
into the water and fell on his face on the mud. Ask 
the Doctor, who held post-mortem examination on the 
body, questions suggesting a dase of accidental death. 



CHAPTER XII. 


CroM-Bxamlnatlon tn a rape ease. 

I 

% 

The accused in a rape ease may have one of these 
pleas available to himself.— 


(a) The falsity of the oharge ; (b) Consent when 
over 15. When the defence is that the prosecution 
stor^ is a pure concoction, cross-examination has to 
be directed towards eliciting such points as will tend 
to show that the charge is a clever invention. In cases 
of this description much has to be gathered from the 
surrounding circumstances and facts. The motive too 
is a very important deciding factor. To take a defence 
of the nature, the lawyer must take a careful note of 
the social, moral and ethical standard of the depo- 
nen^, her age and previous history. False rape cases 
generally owe their origin either to black mailing or 
to a desire to humiliate dpd ruin the accused out of 
spite. If the idea is one of black mailing or spiting 
the accused, questions on the following line may be 
pro^tabiy asked 

Q. How old are you i* 

Ans.* I jam.^S years age. 

Q. Are yo4 married ? 


Ajm> ' 

Q. jWhez^ dn you stop in the city ? 
Ans. At 88 Lowdon Street. 

Qm Who else lives i/ith you ? 

Ans. I stay there with my mother. 

6ow oM li she T 
An^. She*ie 40 year* o( pge. 
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Q.- Have you any brother of. sister ? 

Ans. Tea I have a sister. 

Q. How old is she ? 

Ans> She is 16 years of age. 

Q. Is your father living ? If not. when did he 
die ? 

Ans. Ho. He died when I was a child. 

Q. Have you any recollection of your childhood 
to be able say what he was like ? 

Ans. I have only a faint recollection- 
Q. Who maintains you and your sister ■ 

Ans. My mother. 

Q. Do you know how she maintains you ? Has 
she any properties or does she earn for herself ? 

Ans. We have no properties. She is working as. 
« bouse keeper with Mr. S. 

Q. How much is she getting a month 
Ans. Bs- 50/* besides food. 

Q. How much house rent are you paying ? 

Ans. Bs- for 2 rooms and a kitchen. 

Q. Who cooks for you ? 

Ans. A cook. 

Q. How much do you pay him ? 

Ans. Bs. 10/> for month. 

Q. Is your sister in school^? 

'^Ans. Yes : she is in school. 

Q. How much have you to spend for her • 

Ahs.: I cannot say. My mother knows that.. 

Q. Were you in school nny time ■ . 

Ana Vee : I read up,t^ the IV Standard. 
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Q. Have you any idea how much you used to 
spend then ? 

Ans. No, my mother knows. 

Q. Do you know if you have to spend anything^ 
on your bister's education ? 

Ans. Something surely. She is not certainly 
getting schooling free. 

Q. Did you know the accused any time before the 
occurrence ? 

Ans. Yes : he stops very close to our house. 

Q* Did you know him by appearance or more 
intimately ? 

Ans. I only knew him by face. 

Q. Are you quite sure you are telling the truth 
when you say that you knew the accused only by 
appearance 

Ans. Yes, I only heard his name from my friend 
Miss Dorothy. 

Q. Did you any tinle go to the pictures with the 
accused ? 

Ans. No> 

Q. Did you go out with the accused on a journey 
any time ? < 

Ans. No. 

Q. Did you dine together at Firpos' any time f 

Ans, No. 

• « 

Q. Now stick to your answers and answer my 
dueaUons is best ds you may; 

Q. I sup^sb you have a Baving| bank addount 
with tb«Lloyd* Bank Ltd., Ghowringhee BraDoh t 

Ans. Tqs^ 
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Q< Would you look at these counterfoils of 
cheques and say if they were drawn in your favour 
and deposited in your account ? 

Ans. Yes. ‘ 

Q. Who is the drawer of these cheques ; Mr.—, 
the accused ? * 

Ans. Yes. 

Q. Why did he give you these cheques ? 

Ans. He borrowed some money from my mother. 
Q. When has that ? Did he give you any pronote ? 
Ans. I cannot say, possibly not. 

Q. Did your mother pay by cheques or cash ^ 

Ans. I cannot say. 

Q. Would you still say that the accused was 
known to you by face f 

(Witness will probably have no answer.) 

Q. Why were the cheques dri^wn in your favour 
instead of your mother's. 

Ans. My mother wanted it like that. 

Q. Could you show any payment made to your 
mother by cheque ? 

Ans. No. 

Q. Now look at this photograph. Is this yours r 
Ans. Yes. * 

Q. Where was it taken and by whom ? 

Ans. In the Botanical Gardens, bjr a friend of 
mine. * • 

Q. Have you any copy of this photograph ? 

Ahs. No. 

♦ 

Q. Did you ever introduce this apoueed to tha^ 
friend of yours who took this photo ? • 
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Anst Ifo. > * 

Q. How do you explain the pdesession of this 
photo and its negative plate with the accused ? 

Ans. I cannot- 

Q. Who pays yout electric bills ? 

Ans. We.' 

Q. Are these bills m your name and for your 
meter ? 

Ans. Yes. 

0 

Q. How did the accused come to get these f 

Ans. I do not know. 

Q. By the way, did this book ever belong to you ? 

Ans. Yes. 

Q. Whose initial is this on this book; your 
surely ? 

Ans. Yes. 

Q. Now, will you look at the letter and say if this 
is yoprs ? Did you write to the accused like this ? 

Ans. Yes. 

Q. Now, will you turn to the Jury and say if the 
accused was on terms of very great intimacy with 
you ? 

Ans.«1 s'hould say so. 

Q. Would you now answer a straight question 
and tell us if the 'case of rape is due to the refusal of 
the accused to marry you ? 

« Ans, No. 

Q. Is it not a fact that the accused found you one 
day in avomprpmising position ^ * 

Ans^ No. 
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Q. He called you a whojre and said he would 
never think of marrying you 

Ans. No, 

Q. I put it to you that you want either to blackmail 
him or force him to marry you and that you started 
this false case to take revenge at any event • 

Ans- No. 

From the answers given above the defence will be 
in a position to argue with great force that the 
accused was on terms of intimacy and had an inter* 
course as a matter of mutual consent. Questions like 
these put to the defence witnesses will further 
strengthen the case. The complainant having asserted 
that she is a virgin, a few questions like this to the 
medical witness will settle affairs. 

Q. When did you examine the complainant ? 

Ans.On. 

Q. Did you find any evidence of violence on her 

person ? 

Ans. No. 

Q. Was there any evidence of laceration or recent 
rupture of the hymen ? 

Ans. No. 

Q. You think there was co-habitation ^rithout 
resistance ? Do you ? 

Ans. Possibly so. * 

Q. Did you examine the accused ? . 

Ans. Yes. * 

♦ * » 

Q. • Is he a normally healthy man from the .sex 
point of view ? * , 

Ans. I should think so. 
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Qk Would you flail the girl a virgin ? 

Ans. I would very much hesitate. 

(See the cross'examinations of four doctors in a 
case where the child-wife met her death after inter¬ 
course with her husband Q- E. v- Hurree Maythee 
18 Cal. 49. See aleo Chapter XIII (F)) 

N. B.—If the proeeoution denies coneent—try to get an idea about 
the Btiuggling capacity of the girl and try to get if the accused got 
any i^iunes caused by naile or teeth of the giil. The witness may 
be asked about injuries if any on Uie persons of both the avcuseil and 
the gill. 


CHAPTER XlII. 

Crose-Examloatloii of Medical Witnesses. 

( A ) 

Cross-examloatioo of a medical witness who held 

♦ % 

post-mortem examination ,on a dead body of a person 
supposed to have died of wounds or Injuries caused :— 

The doctor who held post-mortem examination will 
give evidence on a reference to his post-mortem 
report. He^ will practically repeat what he himself 
wrote fn his report Suppose the witness is of 
opinion that death was caused by wounds or injuries 
inflicted by a sharp weapon. He may be asked 
the following questions !— 

* Q.l Did you examine the dead body of...yourself ? 
When and wfaerd ? 

Q. 2 ^ Did you get from the police the approximate 
timd of death f 


i 
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Q. 3» Was the body in a highly decomposed condi¬ 
tion ? If not please say how many hours after death 
the body was received by you ? 

Q> 4. Did you ascertain from the internal exa¬ 
mination—-if the deceased was suffering from any 
chronic disease ? If so could the maif die of that 
disease ? 

Q. 5. What is your opinion ?—Could the man die 
of the external injuries examined by you ? > 

Q. 6. You say there were four injuries one near 

• 

the right shoulder another on the abdomen and the 

remaining two on the leg.was any one of those 

injuries fatal enough to cause death ? 

Q. ?■ Could the injuries collectively cause death 
to a healthy person ? 

Q. 8. Is it not probable that death was accelerated 

% 

on account of the internal disease—from which the 
man was suffering from before ? 

N. B.—lithe deceased is alleged to have made a dying decla¬ 
ration then the opinion of the doctor whether, after recciTing 
each injuries the man coaid apeak or not may be ascertained. 


Q. 9. After receiving injuries on the abdomen was 
it possible for the deceased to speak anything ? If so 
how long after the injury you would^ expect the man 
to be unconscious ? (You can show the* witness the 
weapon, by which according to the. prosecution the 
injuries were caused.) 


Q. ‘ 10. Please examine this weapon. It is an 
old vasty dao. Will you call it a sharp weapon ? 
Oould the Injuries be inflicted by this weapon ? 
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Q» 11. Did you notice any blood-stain on the 
weapon ? 

Q. 12. Did you yourself examine chemically the. 
aUeared blotd-stain ? (If the doctor himself did not 
chemically examine the supposed blood-stain—asic 
him about it.) 

Q. Have you seen the chemical examiner’s report ? 
(If your case be that the injuries were self-inflicted 
then ask.) 

of. Well is it not possible for the deceased to 
inflict all.the injuries himself ? 

Q. Could he cause injuries 1, 2 himself ? 

Q. Will you kindly tell from the nature of the 
injuries the position of the assailant at the time 
of the attack 

Q. Could not the injuries on the abdomen and 
legs be caused by falling upon some sharp instrument 
or substance ? 

( B ) 

Cross-Ezamination of a medical witness In a ease of 
supposed death by hanging:— 

Q. Did *you examine the body ? If so. did you 
notice any external marks of violence on the bddy ? 

Q. Did you .note those injuries in your post¬ 
mortem nport. (After a person is murdered his 
dead body may .be hung up. External marks of 
.Vio(epoa oh the body if any might go to Chow that* 
death had been, oaosed by thoee injuries; In case of 
ha)}g^i^ eaiiy%\wlll be found running In a atraight* 
lihe dowD^^hejdhinMtd.^the'ohott. Set pofftlU.} 0 
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Q. Did you find marks of saliva from the mouth ? 
If BO describe the direction of the saliva mark noticed 
by you. 

Q. Did the mark of chord complete/y encircle 
the neck ? (In case of hanging usually the mark of 
chord is oblique and non-continuous i.-e., does not 
completely encircle the neck*). 

Q. Is it true that in most cases of death by hang¬ 
ing the mark of chord is oblique and non-continuous 7 

Q. What is your opinion about the cause of 
death 7 Is it not a fact in case of death by .hanging 
signs of asphyxia will be noticed at the time of the 
post-mortem examination 7 Did you notice any 
such signs 7 

Q. What was the conditions of the face and the 
eyes 7 (In case of death by hanging the face will 
be found pale and eyes not unduly prominent.) 

Q. Was there any rope round the neck at the 
time you examined the bo^y ? Is the rope strong 
enough to support the weight of the body—if the 
body falls from a height of 4 to 5 feet 7 

Q. Did you notice marks of swelling on the 
injured parts 7 ^ 

(If injuries were caused during life swelling will 
be noticed.) 

Q. Did you notice anything unnatural during 
Post-mortem examination 7 ' , * 

Q. Was the body a healthy one and free from 
diseasb 7 

- 1 --- 

1. Bee Lyop'e Uedioel Jasispradenee 4tb edifioti P. 163. 

5S 
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( C ) 

CrosS'Esamlnatlon of a medical witneas in a caae 
Buppoaed drowning :—(After murder the dead body 
may be tUrown into a tank or river—you are to 
remember this. In case of death by drowning water 
will be found in stomach and weeds and like subs> 
tances may be found in the air-passages, or clenched 
in the hands Seepages 762 —755.) 

Did you examine the dead body of.f 

Q. Did you find any water inside the stomach ? 

Q. Did you find any foreign substance in the air- 
passage 7 

Q. Did you notice any mark of external violence 
on the body ? 

Q. If 80 give an account ? Could death be caused 
by injurieB found on the dead body ? 

Q. What IS your opinion about the cause of 
death ? Kindly give reasons for you answer : 

Q. What time after death was the dead body 
examined by you ? 

Q. There is evidence that the deceased was a 
swimmer. Could an ordinary swimmer meet with 
'death in a small tank by drowning ? 

Q. Did you notice the condition of the wearing 
cloth 0 ^ the deceased ? 

Q. If the o(oth was not tightly worn could the de¬ 
ceased swim about 30 feet from the ghat of the tank ? 

• . ■( D ) 

firoiB-ExamhuUon of a medleal witness In a ease ot 
auapeoted insanity :— {Bead Pages 740—74S-) 

Q. aFor how many .days was the aooussd under 
your superriMon T 
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Q. Did you keep eny note of the result of your 
examination day by day ? 

Q. Did you examine him at the same time every 
day or at different hours on different days ? 

Q. Is it not a fact that an insane person may 
appear to be quite sane during the lucid intervals of 
insanity ? 

Q. Did you ascertain if he had previous attack ? 

Q. What is your opinion ? Is sanity of accused 
congenital or accidental t 

Q. Did you try to ascertain the family history of 
the accused person ? 

Q. Are you aware that the father of the accused 
was an insane man ? 

Q. Did you notice any symptom of insanity of 
the accused ? 

Q. If so, had you any reason to suspect that the 
accused was feigning insanity ? 

Q. Did you think that the accused will be able to 
follow the proceedings against him ? 

Q. Is he in a fit state of mind to answer the 
charge against him ? 

Q. If you think that the accused is ^developing 
symtoms of insanity—can you say if he b^an to 
develop his symptoms before or after the alleged 
occurrence ? 

( E ). 

Croee-Examination of a medical wlthesa who held a 
poBt*mortem examination in a enppoeed cattle poison¬ 
ing eaeo 

In poisoning cattle Arsehio, Aconite, Nux-vomica 
and almilai' substances i^re used. ThV doctor, whp 
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held post-mortem examination may be asked in cross- 
examination (if the report be silent) as to how he 
collected the contents of the stomach and intestine 
and if he kept note about it. 

Q. Did you take any portion of the liver and kid¬ 
ney for examination ? Did you receive the contents 
from the Mofussil ? If so, how many bottles were 
received by you ? What is your opinion about the 
cause of death ? Did you get Arsenic in your chemical 
examination ? Did you get any report about the condi¬ 
tion of the animal when the police first inspected 
the dead body ? If not, did you ask for any such 
report from the Police ? If the witness says that he 
got the report then the attention of the witness may 
be drawn to it and the witness may be asked about 
the external symptoms of Arsenic poisoning e.g., signs 
of struggle following violent abdominal pain, swelling 
of abdomen and foams on the mouth. 

(■ F ) 

Cross-EzamtnaUon of a medical witness in a rape 
case 

Q. Did you examine the private parts of the 
prosecntrik f If so, how many days after the occur¬ 
rence Y Please state in detail the result of your exa¬ 
mination and the reasons for your opinion that the 
girl was rjbped ? Q. .Did you examine closely the 
^ Pearson o| tha .Kiri ? If so, did you notice any marks 
of’ iniury .f Q. Did you note those - marks in your 
report f You have seen the accused and the girl and I 
beUev^.ftb&t ydouwill. agrae with me that the girl is a 

ipeifejrtly-heUttty Qherof Mjuiy njMS;.'v ■ ' . ■ 
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Q. Does not the accused appear to be a lean 
person ? If the girl was not a consenting party would 
you not expect her to offer violent resistence to the 
accused ? 

Q* Could she not use her fingernails and teeth in 
causing injury to the person of the accused ? 

Q. Was it not possible for the girl to stand up and 
run away from the alleged place of occurrence 7 

Q. Would you not expect in the case of struggle 
marks of violence on the persons of both the girl and 
the accused ? 

Q. What is the age of the girl in your opinion ? 
State your reasons. 

Q. Was the lower garments worn by the girl sent 
to you for chemical examination ? Did you notice 
any mark of semen on the garments sent to you ? 

If the garment was sent to the chemical examiner 
then the doctor may be asked whether he has seen 
the chemical examiner's report. If the doctor him¬ 
self examined the^ garments he may be asked about 
the results of the examination and the test applied 
by him. 
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PART VIII 

CHAPTER 1. 

MODELS OF PETITIONS. 

( List ) 

Rb :—Information of suspected Commission of offence. 

(1) An application to the Magistrate u/s 45 Cr. 
P.C. 

Re: —Returning of articles. 

(2) Petition for returning articles found on an 
accused person at the time of his arrest. (Sec. 51 Cr. 
P. C.) 

Re :— Claim Hatters. 

(3) Claim petition (Sec. 88 Cr. P. C.) 

(4) Application u/s 89 Cr. P. C. for restoration' of 
attached property. 

Re '.^Searches. 

(5) Petition for searching a particular place where 
stolen properties are supposed to have been kept. 

(6) Petition for restoration of an abducted woman 
and for search (Sec. 552 Cr. P. C.) 

Re -.—Applications ufs 110 Cr. P. C. , 

(7) In the matter of an application for drawing up 
proceedings u/s 110 Or. P. C. 

(8) Application u/s 122 Cr. P. C. in proceedings 
under secs. 107, 110 Cr.P.C. for proving that the surety 
produced by the petitioner is a fit person. 

fte .—Public Nuisance. 

, (S) Petition under Chapter X. Cr. P- C. for removal 
of public nuisance. (Sec. 133.P. C.) 
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(10c) Petition ufs 135 Cr. P. C. showing cause to 
order passed u/s 133 Cr. P. C. 

(lOA) Petition u/s 135 Cr. P. C* claiming appoint* 
ment of a July. 

Re ‘.•^Proceedings u/s 144 Cr. P. C. 

(11) Petitien under Chapter XI Cr. P. C. for an 
immediate order in a Case of apprehended danger, 
(Sec. 144 Cr. P. 0.) 

Re :— Proceedings ula 146 Cr. P. C. 

(12) Application for drawing up proceedings u/s 
145 Cr. P. C- 

Re :— Petition of complaint; attendance oj adtness and 
trial Etc- 

(13) Petition of complaint filed in a Mofussil 
Court. (Sec. 200 Cr. P. C.). 

*. (14) Petition of complaint fiied in the Court of the 
Presidency Magistrate. 

(15) Petition 'by an accused surrendering in 
Court. 

(16) Statement of accused (Sec 342 Or. P. C.). 

(17) Petition for summoning witnesses in a 

summons case (Sections 244 & 68 Cr. P. C-). 

(18) Petition for summoning w:itnesse8 in a 

warrant case (Secs 252 & 68 Cr. P. G.). 

(19) Petition for issuing a warrant of arrest 
against a witness. '(Section 75 Cr/ P. C.). 

a » 

(20) Petition, for attachment of property of a. 
witness (Sec. 88 Cr.' P. C.). 

t9lV;Petition for examination of a .witness on 
commission u/s 503 Cr. F. C. 

(22)‘ .P^ition of objection when a relevant question 
is disalldwed'by the Court.. 
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(23) Petition objecting to the admissibility, of a 
document at the time of trial. 

Re :—Local Inspection. 

(24) Petition for Local Inspection in a proceeding 
u/s 145 Cr. P. C. read with section 539 (B) Gr. P.. C. 

Re i—Adjournment. • 

(25) Application for adjournment of a case (Sec.- 

344 Cr. P. C.). 

(26) Petition filed before a Subordinate Court for 
adjournment on the ground of moving the High Court 
for transfer of the case. (Sec. 526 Cr. P. C.). • 

Re '.-^Charge-recasting of. 

(27) Application by Public Prosecutor for recasting 
charge framed. 

Re :— Compensation. 

(28) Application by complainant claiming compen- 
sation u/s 545 Cr. P. C. 

Re :— Withdrawal of case. 

(29) Petition for withdrawal of complaint (Sec. 
248 Or. P. C.). 

(30) Petition by Public Prosecutor for withdrawing 
prosecution (Sec. 494 Cr. P. C.). 

Re :—CompouTiding of offence. 

(31) Petition for compounding an ofifetice. (Sec. 

345 Cr. P. C.). 

Re First offender. 

(32) Application u/s 562 Or. P. C. for* treating the 
accused as a first offender. 

I 

R« '.-“Security for time to pay fine. 

I (33) Petition for furnishing seour^^y for payment 
of fine (See. 388 Or. P. C.). . . 


p 
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of property. 

(34) Petition for reatoration of property claimed 

by the applicant after conclusion of a trial. (Sec. 517 
Or. P. C.). » 

Re '—Fuhiiahing aeeurity by deposit of money. 

(35) Petition for making deposit of money instead 
of furnishing security. (Sec. 513 Cr. P. C.). 

Re :— Notifying address. 

(36) Application notifying address of a convicted 
person (this is to be made after release). (Sec. 565 
Or. P. 0.). . 

(37) Declaration u/s 565 Cr. P. C. from an accused 
after release. (This is made in jail). 

Re Matters. 

(38) Petition for bail (Sec. 426 Cr. P. C.). 

(39) Petition for bail u/s 498 Cr. P. C. 

(40) Ball petition before a Magistrate during 
police inquiry in a case. 

(41) Bail petition befor.e a Magistrate in a pending 
case. 

(42) Bail petition (another form). 

Re '.’^Surety Matters — Discharge of Surety. 

(43) Petition by a surety for his discharge (Sec. 
502 Or.-P.'C.). 

Re : — Bond—forfeiture of—remission of panalty. 

(44) Petition for remission of penalty wholly or 
in part on 'forfeiture of bond. (Sec. 514, Cl* (5) Cr. 

Appeals. • 

(ilD ci^titiop.'of appeal from an order paued in 
a proeebd^ u/c 107 Cr. P. a (Seo. 406 Or. Pi O:). 
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(46) Petition of appeal with a prayer for acf- 
bail. 

(47) Appeal from an order rejecting an application 
for restoration of attached property. (Sec/405 Cr.P.C.)* 

(48) Appeal u/s 406 Or. P. C. from an order u/s 
118 Or. P. C. 

(49) ' Appeal from conviction by Union Bench. 

(50) Petition of Appeal to the High Court. 

Re :—Further enquiry. Revision etc. ^ 

(51) Application for further enquiry regarding a 

complaint dismissed. • 

(52) Petition for further enquiry (another form). 

(53) Application for further enquiry (another 
form). 

(54) Application p/s 437 Cr. P. C. for revision of 
an order of discharge. 

(55) Application for revision bpfore the District 
Magistrate. (Sec. 435 Cr. P. C.). 

(56) Application for revision u/s 435 Cr. P. C. 
(another form). 

(57) Revision petition in the High Court. 

(58) Revision petition in the High Court (another 
form). 

Re ;—Jury Matter. 

(59) Petition of objection to a person chosen by 
lot as a Juror. (Sec. 277 Cr. *P. C.)., 

(60) Petition by a Juror or an Assessor aftar at¬ 
tending a Sessions Court for exemption to serve as 
Jiijror-or Assessor for a particular period (Seo. 830 
Cr. P. 0.). • 
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(61) Petition by a Juror or an Asaessor for re- 
mission of fine (Sec. 332 Gr. P. C.)« 

(62) Petition by a Juror or an Assessor for exemp* 
tion from lia\)ility to serve as a Juror or an Assessor 
(Sec. 320 Cr. P. C.). 

Re :— Luncttic. 

(63) Petition by a lunatic's guardian informing the 
Court of Sessions that the accused is a lunatic (Secs. 
464 & 465 Or. P. 0.). 

Re .ffwropeatt Brxtihh Subjects. 

(64) Petition by an European British Subject 
claiming that the majority of Jurors for his trial be 
European or American (Sec. 275 Cr. P. C.). 

(65) Petition of appeal to Sessions Judge by an 
European British Subject against Magistrate's finding 
as to domicile. (Sec. 443 Cr. P. C.). 

Re '.— Transfer Matters. 

(66) Transfer application to the District Magistrate 
(Sec. 528 Cr. P. C.). 

(67) An Application to the High Court for transfer 
of a case (Sec. 526 Cr. P. C.). 

Re z—Maintenance Matters. 

(68) Petition by a guardian of a minor child for 
maintenance against father. (Sec. 488 Cr. P. C.). 

(69) Petition by wife u/e 488 Or. P, C. for getting 
maintenance from her husband. 

(70) Objection by husband in a maintenance pro- 
ceedii^. (Sec. 488 Cr. P. C.). 

(71) Petition by husband for reducing the amount 
of aliovrtece osdered to be paid by the Court to wife 
(See. 489 Cr. F: C.). 
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(73) Petition by wife for enforcing the ordergran* 
ting her maintenance allowance (Sec.'490 Cr. F. C.). 

Re :—Contempt of Courts 

(73) Petition tendering apology in^ a contempt 
proceeding (Sec. 484 Cr. P. C.). 

Re :—Getting back documents. • 

(74) Application by a witness to get back 
documents filed by him. 

Re :— Copies. 

(75) Petition for getting copies of judgment etc. 
by an accused free of costs (Sec. 371(A) Cr. P. C.) 


CHAPTER II. 

MODELS OF PETITIONS. 

Information Re :—Suspected Commission of Offence. 

No* 1. An application to the Magistrate 
Under Sec. 45 Cr. P. C. 

To 

The Sub-Divisional Magistrate, 

4 

Alambazar, Diet, ^happra. 

Sir, 

I am owner and occupier of land |ituated in village 
Rampura within your Honour's jurisdiction and that it 
has come to my notice -that 2 ri^al plirties named 
below are making preparations in my village for 
committing a riot being armed with deadly weapons 
over possession of a plot of-land on the south of the 
tillage market. I request the favour of yonr kindly 
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taking necessary steps to prevent occurrence of such 
a riot. 


Schedule^ 
{Names of ^ 
2 rival 
parties) 


I have the honour to be, 

Sir, 

Your most obedient servant, 
Sd/- Pach Ram Sing 


No. 2. Petition for returning articles found on an 
, accused person at the time of his arrest. 

(Section 51 Cr. P. C.). 

In the Court of.Magistrate 

of . 

Case No.of.Under Section. 

I. P. C. or Cr. P. C. 


Complainant . Accused . 

Son of. Son of. 

VS* 

Village. , Village. 

Thana. Thana. 

In the matter of prayer for returning articles 
found on the person of the accused at the time of 
his arrest. 

The humble petition of.accused 

ip the afore*said base. 

Most Respetfully ^hewe'tfa :— 

(1) That in connection with the afore-said case 


, y^ur Qetitioner was arrested on.«by the' SuV 

Inspector of Police of. . ...under a warrant 


which did not provide for taking of bail, and that hia 
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person was searched and a sum of Rs. 25/- and a 
watch found on your petitioner’s person were taken 
in custody of by the said Police Officer. 

(2) That on.your Honour was pleased to 

acquit your petitioner after a regular trial in the 
afore-said case. 

Your petitioner prays that an 
order may be passed direct¬ 
ing the Police to return to your 
petitioner the articles found 
on his person at the time of 
the arrest. 

And your petitioner, as in duty bound, shall ever 
pray. 


No. 3. Claim petition. (Seetion 88 Cr. P. C.). 

In the Court of the Sub-Divistoiial Magistrate 

of. 

Case No.of.Unde? Section.Cr* P* C. 


Cotnplainant 

Son of. 

Village. 

Thana*...— 


Accused • 
Son of• ■ 
Village.. 
Thana... 


Claimant petitioner-... 

In the matter of an application for 
preferring claim to attached property* 
The humble petition of the claimant petitioner 


Most Respectfully Sheweth • 

(1) That*in the. afore^^id case, .the immovable 

M 
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prot)ert 7 mentioned in Schedule A has been attached 

by your Honour on.as the property of the 

absconding accused.....of this case. 

(2) That the said property is the property of the 
claimant and he purchased the same from . 


.of.by a registered Kobala 

dated.and is in possession thereof 


from the time of his purchase by actually culti¬ 
vating the land and growing crops thereon- 

(3) Your petitioner's possession of the disputed 
land was recorded in the Record of-Rights finally 
published in the year 1932 

Your petitioner prays that your 
Honour may be pleased to take evi¬ 
dence that may be adduced by your 
petitioner or on behalf of the Crown 
and to release the property from 
attachment. 

And your petitioner, as in duty bound, shall ever 
pray. 

Note.—Any person whose claim or objection hae been dUallowed 
in whole ornn part may within a period of one year from the 
date of such order institute a Civil Buit to estabUsb the right which 
he claims in respect of the property in ^dispute. The Qvil Suit will be 
against the person at whose instance the property was attached and 
also the CrewQ. The claimant con claim menie profit and damages*. 
If'the Magistrate it satisfied about the oUdmant’s right he would 
rele&e the property from attachment. 


V Surttv^9f StaU Dt»$i 29 Cal^O. 
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No. 4. Application under section 89 Cr. P. C. ton 
restoration of attached property. 

In the Court of the Sub'Divisional Magistrate, 

Case No.of.Under Section.#.I- P. C. 

CofMplaiuant . Accused . 

Son of. Son of... 

Village. Village. . . 

Thana. Thana. 

In the matter of an applica¬ 
tion of accused (petitioner) 
for restoration of attached 
property. 

The humble petition of accused petitioner. 

Most Respectfully Sheweth :— 

(1) That in the afore-said case your petitioner's 
movable properties were attached under section 89 
Cr. P. C. and that the said articles are in the custody 
of the Court. 

(2) That your petitioner went to serve in the 

Deravili tea garden at Assam on...../...!•,e.i long 

before the false case against your petitioner Was mali¬ 
ciously started by the opposite party complainanl. 

(3) That your petitioner yvas not aware of the 
Warrant of arrest and Proclamation or Attachment 
process issued by the Court. 

(4) ' That the petitioner on his return from the tea 

garden on.came to know about the attach¬ 

ment of his’movable propviies froa3v.....«. 
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Your petitioner prays that 
your Honour may be pleased 
to take evidence that may 
be adduced and order res¬ 
toration of the property to 
your petitioner 

And your petitioner, as in duty bound, shall ever 
pray. 

,fioie ‘—>1! tho proclnined person appears within the time sped- 
tied in the proclamation and piajs for lolcaaing tho property, the 
Court shall pass order relcASing the propeity. The .ipplioation under 
section 69 Cr V G. for restorahon of attached ])iO])orty shall bo made 
within two years from the date of tho order*. The accused must 
appear and prove the all^atioiis inadu by him (o the satisfaction of 
the Magistrate. 


No. 6. Petition tor searching a particalar place where 
stolen properties are supposed to have been 
kept (Section 98 Cr. P. C.). 


In the Court of.!.Magistrate 

of. 


Case No.........of. 

Complainant 

Son of.«. 

village. 

Thana. 


• •Under Section 379 I. F. C. 

Accused .. 

Son of. 

Village. 

Thana. 


In the matter of search for 
stolen properties suspected to 
be in the possession the 
eocosed or other person. 

4 


1. Sap 6-17 Cr.ti.J. 414. . . 
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The humble petition of. 

complainant in the above case, 

Most Respectfully Sheweth 

(1) The complainant started a case against the 
accused for theft of certain articles from his house 
and your Honour was pleased to issue a Warrant 
of arrest against the accused. 

(2) The accused was a domestic servant of the 
complainant and taking advantage of the absence of 
the complainant and his wife on a holiday pleasure 
trip decamped with a box containing ornaments and 
valuable jewellery. The accused has not produced 
the articles so far nor could these be found at the 
place where he was arrested. 

(3) Your petitioner has come to learn on an 
enquiry that the accused and his accomplice meet at 

night in a house of ill'fame belonging to.of 

village.and it is believed that a search of that 

house will lead to the recovery of some atleast of 
the many ornaments and jewelleiies stolen by the 
accused. 

Your petitioner, accordingly! 
prays that a search Warrant 
may be issued directing the 
local Police to search 'the 
afore-said house for the re- 
, covery of the stolen properties 

that may be found there. 

And your petitioner, as in duty bound, shall ever 
pray. 
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NiB. The applioatioa should disclose the oflbncc committed. 
A search wamot should be issued after examining the complainaut 
and after taking cognisance of the case^ Police can also apply for 
search warrant daring the ioeestigation of a case. The search should 
be for specific articles stolen* 

4 

No. 6. Petition tor restoration ot an abdueted woman 
and for search. (Section 652 Cr. P C.) 

In the Court of the District Magistrate (Presidency 

Magistrate) of. 

Case No.of.Under Section . ...I. P. C. 


ComplainarU . Accused . 

Son of. Son of. 

Village. Village. 

Thana. Thana. 


In the matter of restoration of an 
abducted woman. 

The humble petition of.complainant 

in the above case, 

Most Respectfully Sbeweth :— 

(1) That the accused who was for some time a 
neigh^ur of your petitioner abducted your peti¬ 
tioner's legally married wife on.Your petitioner 

informed the Bolice of his suspicion and then started 
this case on receipt of information from the witnesses 
that the accused was seen in company of your peti¬ 
tioner’s wife some days after she had left your peti- 
* tidf^r’s house. 


1. 4i^K^i$kaa8arkurn.8,a.Boie9iO.W^H.m. 
-g. Jf<Nwn.i9Rip.4|lOsl.9ei>17 0. W.N.12O0. 
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(3) That your petitioner has come to learn on a 
subsequent enquiry that the accused took away your 

petitioner's wife to.village in the district of 

.where he left her in charge of one bf his rela¬ 
tions named..... 

(3) Your petitioner has reason to beliave that the 
information obtained by him is true and that a search 
Warrant promptly issued and executed will very likely 
lead to the discovery of your petitioner's abdupted 
wife. 

In the circumstances stated 
above, your petitioner prays 
that a warrant may be issued 
for searching the house of... 

.in Village.in 

the district of.for finding 

out if your petitioner’ wife 

Sm.......has really 

been kept confined there, and 
also for her recovery and 
restoration to the complainant, 
if found. 

And your petitioner, as in duty bound, shall ever 
pray. 


Noie \—There must be a compMut before the above application 
oan be made. The petitioner may pray that bis abducted wife may 
be rcetoied to him under section 5^ Or. P. C. Tb& application oan 
be made only to a District Bfagistrate or a Presidency Magistrate. 
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■ No. ?• Application tor drawing np proceeding 

Under Section 110 Cr. P. C. 

In the Court of the Sub*Divi&ionaI Magistrate 

of. 

Th the matter of an appUcatton for starti nq Proceed- 

%ng ule 110 Cr. P. C. 

« Petitioner. Oppovte Party. 

Sk. Ibrahim of Md Esak AM 

P.S.'..Village. *** Village.P.S. 

.Dist . .Dist. 

The humble petition of Sk fbrahim petitioner 
Most Respectfully Sheweth :— 

(1) Your petitioner is an old resident of village 

.*.within the jurisdiction of yours Honour's 

Court. 

(3) Your petitioner was approached time and again 
by a good few of his co-villagers with complaints 
against the opposite party to the effect that he is a 
man of disreputable morals, and is a menace to the 
sBifety of women and property in the neighbouring 
villages. , 

(3) Your petitioner, at the outset, did not feel 
disposed to believe the allegations made from time to 
time«against the opposite party : but during the recent 
months the widked activities of the opposite party 
hav^ Ittftreased eo much Chat he bae become a source 
of dapfer in fhn tmI sense tbs locality.' 
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(4) The opposite party came to live in the village 
about six months ago. Since his arrivali there have 
been frequent cases of house breaking by night and 
theft. These apart, during the last mont4i there have 
been 2 cases of kidnapping strongly believed to be 
associated with the opposite party. 

(5) The opposite party maintains a sort of a 
brothel where many unknown people are found to 
come often at nightfall and indulge in drunken revelry 
to the annoyance of all living close by. 

(6) The opposite party, as far as could be ascer 
tained on an enquiry, is an old offender and is at 
present without any ostensible means of livelihood—a 
fact which lends countenance to the popular belief 
that either lie is a habitual thief or habitually harbours 
thieves. 

In the circumstances set out 
above your petitioner prays 
that your Honour may be 
graciously pleased to hold an 
enquiry and call upon the 
opposite party to show cause 
why he should not bb ordered 
to execute a bond, with sure* 
ties, for his good behaviour. 

And your petitioner, as in duty *bound, shall ever 
pray,. 

0 

Jfpie :—For law on the subject read Part 11. ‘Chapter I, pp. 99 to 
U5. 



858 


CBIMINAL OOTTBT PBACTICE { PT. VIlI 


No. 8.- ApplIeatioD under aeetfon 122 Cr.P.C. for proving 
that the surety produced by the petitioner 

Is a Ht person. 

t 

In the Court of the Sub*Divisional blagistrate, 

Deogbar. 

Case No. 5 of 1936. U/S 110 Cr. P. C. 

Crown 06 . Accused .. 

In^the matter of an application for proving that 
the surety produced is a fit person. 

The humble petition of the accused petitioner 
Most Respectfully Sheweth :— 

(1) That your petitioner was called upon, in the 
afore*8aid case, under section 118 Cr. P. C to execute 
a bond for Ha. 250/* with one surety. 

(2) That your petitioner and his surety Mr. 

executed the bond as required but that on behalf of 
the Grown an objection has been taken that the said 
surety Mr.is not a fit person. 

(3) That your petitioner is prepared to adduce 

evidence, to prove that Mr.is a fit person to 

stand as a surety for your petitioner. 

(4) Tiiat the said surety is a co-villager of your 
petitioner and owns 300 highas of Ldkheraj land and 
is a person of position and influence in the locality. 

Your petitioner prays'that Your Honour may be 
pleased to bold an'enquiry under section 122 Cr. F. 0., 
to ' satisfy yourself about the fitness of the .said 
surety. 

And yosir peCitloner, as in duty bound, shall ever 
pray.. 
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Note ;~The Magiitrate U required to give notice to the surety and 
the aocueed (or any other person) who produces the sorety. The 
Magistrate will then record the substance of the evidence adduced. 
According to the Allahabad High Court surety should not be a per* 
son of a distant place; otherwise he may not be able to exercise 
proper control over the accused'. The Calcutta High Court held in 
ail older case that it was sufficient if the surety w&s a man of sub¬ 
stance’. But in a recent case, inability to exercise control over the 
accused was held to disqualify the surety’. The Magistrate may 
cause such enquiry to be held and a report to be made thereon by a 
Magistrate subordinate to him^. * 


No. 9. Petition under Chapter X. Cr. P» C. far removal 
of public nuisance. (Section 18S Cr. P. C.). 

In the Court of the District Magistrate 


of. 

Case No.of.Under Section 133 Or. P. 0, 

Petitioner .. Opposite Party . 

Son of. Son of. 

Village. Village. 

Thana. Thana. 


In the matter of prayer for 
conditional order for removal 
of nuisance. 

The humble petition of.!. 

Most Respectfully Sheweth 

(1) That the opposite party ovrns a tank known as 
Dighitank adjacent to th’e public way known as 
Middleton Row in the town of Farakkabad. 


1*. Q. £!mp. T. Bakim BaJehik, 20 All. 206»18 A. W. N. (1898) 21. 

2. Suruk V. Imp. 3 C. L. J. 6^75. 

3. A«ihidifiT..^.41Ga].704»A.I. R. ldl4,Cal. 626. 

4. See Sec. 128 Or. P. C. * 
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(2) That the old fenciog of the tank was damaged 
and removed about a month ago and no new fence 
has yet been set up by the opposite party 

(3) That'in course of the last 15 days three per¬ 
sons got injuries by falling into the unprotected tank 
while passing 6y the road after dusk—there being no 
arrangement for lighting the locality after sunset. 

(4) That unless the said tank be properly fenced 
forthwith there is risk of an imminent danger to 
human lives. 

Your petitioner prays that 
your Honour may be pleased 
to hold a local inspection to 
ascertain the truth of the 
allegations contained in the 
petition, and to pass a condi¬ 
tional order for immediate 
fencing of the tank ; and after 
issuing notice to the opposite 
party and hearing both the 
parties, be pleased to make 
the conditional order for im¬ 
mediate fencing of the afore¬ 
said tank absolute. 

And your petitioner, as in duty bound, shall ever 
pray. 

Mote An spidieation may be made for removal of uolawfol 
oe naiaanoe from any river, way or ehaniiel nadd by 
the publlo, for atopping trade or ooeupation in{arioue to the public 
healiht to pfdlfflown building, to cut a tne or deatroy a dasgeroua 
aahnalt-etc,, a* mehtiODed in aectioi^ 19 Cr. P. 0. A Prerideooy 
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Magistrate cannot act under this section* The procfeedings under 
section 133 Cr. P. C. are more of a cWil nature. The section applies 
only where the obstruction or inconveniepcc is caused to the public* 
Magistrates should pass written orders. The proceeding can be 
dropped on sufficiont grounds^ A Ciril Court cannot question the 
order passed by a Magistrate tinder tbiM section** The order passed, 
is served like a summon or by issue of proedaraatiou. The person 
against whom an ex parte order is made may appear and show cause 
praying, for vacating the order or claiming Jury, ff Jury is claimed, 
the Magistrate shall appoint Jury in terms of section 138 Cr P. C\ 
The verdict of the majority of the Jurors is binding on the MuMi^trato. 
If existence of public right is donieil, the Magistrate himself has to 
enquire into the mattor under section 139(A) Cr. P. 0. Ii^ this connec* 
tion read t)iu case of Mampur Dtp v. liidku B/msan Sarkar,^ The 
question whether the claim set up by the opposite party is a bonafide 
one or not cannot be referred to the Jury for dcidsiou* The Jury 
can simply enquire and report wbetlicr the Magistrate's preliminary 
order is rcasduable and proper.* If the Jury fail to return a verdict, 
within pro|>ev time the Magistrate will make his order final. The 
Magistrate can invoke the aid of section 133 Ur. P. only in 
case of imminent danger or fear of injury <if a serious nature** 

No 10. Application undei* section 185 Cr. P. C. 
showing cause to order passed under 
section 133 Cr. P. C. 

In the Court of.Magistrate 

of.. 

Case No...of .Under Section 133 Cr. P. C. 


1. Issur Chunder Nath v. Kali- Chunder Na^i, 8 Cal. 883all 

0. L, R. 235. » 

2. Oojulmoyee Doasee v. Chundra Kumar Ncogee, 12 W. B. 18 
*(Full Bench.) 

* •3. 42 CaJ. 158-18 C.W.N.108C. 

4. ‘Kofilath r. Bamlal, 2^^. 860. 

.. ‘5. iCiMceii ^p. ▼. ft. 66. 
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Peiitioner . Opposite Pat ty 

Son of. Son of. 

Villatre. *'*• Village. 

Thana./. Thana. 


In the matterof ahowing caube 

t 

under section 185 Or. P. C. 

The humble petition of....opposite party 

Most Respectfully Sheweth : — 

t 

(1) That in the above case an ex-paite conditional 

order has* been made by your Honour on.under 

sec. 193 Cr.PC directing the opposite party to remove 
the wall constructed by him on a path way Z to the 
south of his house and that this order was passed 

on the application of the petitioner.who is a 

oo-sharer of the oppsite party. 

(2) That the opposite party will be put to much 
inconvenience and the privacy of his house will be 
exposed if the opposite party has to remove the wall. 

(3) That the opposite party claims private right 
of way on the land Z on which he built a small wall. 

(4) That the petitioner.out of malice 

alleged th^t the pathway Z is lawfully used by the 
public. 

The opposite party prays that 
Schedule • your Honour may be pleased 

Rough sketch to enquire as to the honafide 

of the locality nature of the claim put for- 

showing path- ward by the opposite party 

way‘Z^' and disoharge the conditional 

ordqV dated.which was 
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served on the opift)8ite "party 
on.. 

And the opposite party, as' in duty bound, shall 
ever pray* * 

Nets t-^The MagUtrato himseli is to try the honafidf nature of 
the claim put forward by the oppoeiie party. Vfe cannot refer the 
matter to the Jury before deciding this question. The Jury has no 
right to decide the ejuestion whether the public has right of way on 
the land'. The opposite party cannot pray for a Jury and at the 
Marne time show cause claiming bonafide nf/ht*. If he clainJ bona^ 
fide right he can not ask for appointment of a Jury. 

p 

No. lOA. Petition under section 185 Cr* P- C. claiming 

appointment of Jury. 

In the Court of.Magistrate 

of. 

Case No.of.Under Section 133 Cr. P. C* 


Petitioner . , Opposite Party 

Son of. Son of. 

Village.:. Village. 

Thana. Thana. 


In the matter of petition for 
appointment of a Jury under 
section 135 Cr. P. C. 

The humble petition of...'..opposite party. 

y 

Most Respectfully Sheweth :— 

(t) That an ex'parte conditional order has been 

1 . Kaitathyt.Ramtal^Gsl.m. \ 

2. rn th mtUet of Kiohoriltl, ^. B. U'C. W. N. 387. 
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made' by your Honour under section 133 Cr. P. C., 
directing the opposite party to remove the temporary 
mat fencing alleged to have been constructed by him 
on a public pathway to the south of his house and that 
the order was passed at the instance of.peti¬ 

tioner who is h co-sharer of the opposite party. 

(2) That the old mat fencing is in existence by 
the side of the public way on your petitioner’s land 
for much over 2,0 years and that he has simply 
repaired it recently. 

(3) That the public pathway wa'* not obstructed 
in any way and that there was no valid ground for 
praying for a conditional order by the petitioner. 

The opposite party prays that 
your Honour may be pleased 
to appoint a Jury to report 
„ whether there is any real obs¬ 

truction to the public path¬ 
way as alleged by the peti¬ 
tioner. 

And the opposite party, as in duty bound, shall 
ever pray. 

Mote Vide note to the previous application. If there was any 
alleged ouisanoe involviog danger to the public health the oppoeite 
party cannot ofum ^ny prescriptive right to oontiuue it. A 
Magisttate Is bound to accept the verdict Of the Jury^. 


1. Qi^en. Smfrm v. Pokeite l2.W. B. 26k 
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Ko. 11. PetitloD under Chapter ZI Cr. P- C. tor knmedlate 

order in eaaee of apprehended danger. 

(Seetion 144 Cr- P. C.)* 

In the Court of the District Magistrate * 


of.. 

Petitioner . Opposite Purty{Vj. 

CD Son of. Son of. 

Village. Village. 

Thana. Thana..s. 


CDto(6) (give descriptions). (S)to(6) (give descfiptions). 

In the matter of petition for 
prohibiting burials in the 
interest of public health. 

The bumble petition of. 

and five others (here give 
names), 

Most Respectfully Sheweth :— 

(D That the opposite h^rty and others (give 
names ) have quite recently begun to use the land by 
the side of the New Market, Allahabad, as a burial 
;ground to the great inconvenience of the inhabitants 
•of the locality. • 

(2) That on sanitary ground an order should 
■be forthwith promulgated for Btoppi|ig burial in the 
.afore-said plot of land. 

(3) That cholera has broken oi\t in an epidemic 
■form in the locality and jaekel and other animals are 
creating havoc on the dead bodies which are buried just 
below the ground level and this has become a source 
of positive nuisance and danger to the public health. 

15 
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Your pefcitionerR pray that 
your Honour may be pleased 
in the interest of public health 
and safety to pass an imme¬ 
diate order prohibiting the 
people of the locality from 
using the land as a burial 
ground for such a period as 
you think fit. 

And your petitioners, as in duty bound, shall ever 
pray. 

(This petition is based on the case x^x^Khaja 
Bhoy 2 Weir 64)- 

Note !—In raw ot emergency an order can be pasaed*. 

But it is usual to issue notice to the opposite party and to consider 
what Uiey hare got to say and then to pass an order on the applica¬ 
tion. An order ixuiscd may be subsequently modihefl or roscinded 
by the Magistrate. No order remains in force for more than 
two-monthb. 

The order should not be'of a sweeping nature*. A Magistrate 
under this section can well direct a rival owner of a bat to alter the 
day of bolding the hal, if without snub an order there be likelihood of 
a breach of the peace owing to the interfci-ence of the rival haUholder*. 
A Magistrate cannot pass on order against the terms of a Civil Court 
decree'*. ' A persem against whom an orrler is passed may go to Civil 
Court for relief. 

1. JoyatUi'Kumar Mukherjre v. J. B. M/ddfeton 27 Cal. 785«s4 
C.W.N. 563.' 

'2.; In re Ram Okandra 6 W. R. 40. 

3. Abboa AU V. IlHlH Mrah 14 W. R. 46. Skyamanatuia v. Emp. 

Cal. 990-8 C W. N. 781-1 Or. L. J. 778. 

'4. In TO NoAttafoifoA 1? All. 485. (F. &)-15 A.W.K. (1895) 96. 
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No. 12. Re Proceedings under Section 14&Cr. P. C. 

Application for drawing of 
proceedings u/s 145 Or. P« C* 

In the Court of.Under Section 145 Cr. P. C. 

lut party 

U). 


In the matter of an application for dr;iwing up 
proceedings u/s 145 Cr. P-C. between the 1st and 
2 nd party. 

The humble petition of Ist party, 

Most Respectfully Sheweth :— 

(1) That the Ist party is in exclusive possession of 
the market known as Nirnta Bazar, situate in village 
Nimta within the local jurisdiction of this Court. 
(Specifically described in thd shedule annexed here¬ 
with) for a period of over 20 years, by collecting the 
entire toll and rent from stall-holders and shop¬ 
keepers and that the 2nd party alleging that they 
purchased the site of the said market, from one 
Nirmal Chandra Bose of Sitarampur about a month 
ago, is trying to disturb the Ist party’s possession of 
the market by forcibly collecting rent and tolls from 
some of the stall-holders and shop-keeper^. 

(2) That in consequence of the unlawful inter¬ 
ference of the 2nd party with the 1st party s 
peaceful possession of the market, a dispute likely 
to cause a breach of the peace has. become eminent. 









*468 ORIUIKAL COURT PHAOTICB [ PT. VJII 

(9) That the let party informed the local Sub> 
Inspector of Police, a week ago, about the matter, but 
the Sub’Inspector has not yet done anything to 
prevent thi^likelLhood of a breach of the peace- 

(4) That the Ist party is hereby bringing the 
matter to your Honour's notice. 

(5) That the Ist party is filing along with this 
petition his title deeds and collection paper to show 
his l^nafide exclusive possession of the market from 
a long time- 

Your petitioner prays that your Honour on a 
perusal of the documentary evidence and after exa¬ 
mination of the first party and his witnesses who are 
present in the Court be pleased to draw up a 
proceeding U/S 145 Cr. P- C. between the Ist and 
the second parties and fix a date for appearance 
of both parties, and both parties may be directed 
to file their written statements in respect to their 
respective claims. ' 

And your petitioner, as in duty bound, shall ever 
pray. 

Netfl.-rOn the date fixed the Magibtrate will accept written stato 
ments filed by the parties. He will also take evidence and decide 
which (rf the parti^ was in possession of the subject matter of 
dispute on the date the proceeding was drawn ui>. If the 
Hagistiate-find that no dispute exists and that there is no like¬ 
lihood of a breech *Qf the peace he will drop the proceeding, 
'Tlie;Barty who will be found in possession will be entitled to 
, tetaia possession of the property until he is legally evicted by 
an orde^of dvll.Ooait. The-Magistrate dan assume jurisdiction 
tJ/AJ46'Oc. P.fcO, only, where tbsre is a likelihood of a 
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breach of the peace ^ The property should be distinctly 
6 i>ecified ,^60 that both parties may clearly understand the subject 
matter of dispute. At the outset the Magistrate is bound to make 
an order U/S 145, Cr. V. C. <iV otherwise subsequeiit proceedings 
will be bad in Inw*. The order should state the ground on Arhich 
the Magistrate is satisfied. The parties should be clearly named 
in tli^ onicr. 

The Magistrate will enquire about mutual possession ot>ly. No pro¬ 
ceeding U/si 115 Cr. P. 0. f^an be drawn between co^aharors who are 
ill joint possession of a disimted property. Notices of the preliminary 
order are ^^erved u|X)n the partuw like summons. The pro&dure 
of n summons ease is followed in }>rocecdinga U/8 145 Cr. P. C* 
The Magistrate cannot decide the question of title to Aie propety, 
as he is concern 01 1 Avith the question of posaossion only. Tho 
Magistrate may make a local enquiry, if ho thinks fit to dosOr 
but that docs not authorise him to ilccide the case Arithout 
going into evidence'. 


No. 18. Petitioa of complaint filed in a Motussll Court* 

(Section 200 Cr. P. C.) 

In the Court of the Sadar Sub'Divisional Officer,... 


omplaiiHtnf . 

adunath Ghose 

ccupation. 

illage. 

hana. 

istrict. 


Accuned ■ 

1 . 

2 . 

3 to 6. 

VillagBv- 

Thana...- 

e 


1. Oobinda Chundra JUatVra e. Abdul Syed^ 6 Cal. 8^3 & Rem 
Chandra Das t. iionohur 21 Cal. 29. 

2. Banwari Lai Mukherjet v. ITrjday Chalravartyf 33 Cal. 553 
2 Or. L. J. 347. -1 0. L. J. 432. 

3. AefBrAartT.Bs/oa, lOa V.N.lSl. 
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8ection6 of L P. C. 
or Cr. P C. 

Date of occurrence. applicable. 

22. 37. 447 1 

426 > I. P C. 

■ 143 J 

The Complainant begs to state :— 

That there was a civil case between the 
complainant and accused No. 1 regarding posses¬ 
sion o! a plot of homestead land being suit No. 

of.in the Court of the Munsif of. 

in the District of.. and that the said case 

was decided in favour of your petitioner on. 

(2) that thereafter accused No-1 held out a threat 
to the complainant by saying that he would take 
revenge. 

(3) That on.accused No. 1, his relations 

and servants, the accused Nos, 2 to 6, with the 
common object of committing mischief to the com¬ 
plainant, entered on the complainant's land mentioned 
in the Schedule appended hereto with 8 to 10 heads 
of catths add mercilessly began to damage the paddy 
crop grown by the complainant. 

(4) That th6 complainant coming to know about 
the incident.hastened to the land and entreated the 
accused party hot to commit Further mischief. 
Tba accused party refused to pay any heed,to the 

’ entreaties of the complainant and allowed their cattle 
to dai^ge the'entire crop which was almost ready for 
eicklp. 
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(5) The complainant forthwith lodged an informa¬ 
tion about the occurrence to the (name of thana) 
Thana but the S-1, of Police in>charge of the thana 
referred the complainant to the Court. * 

(6) That the accused party were members of 
an unlawful assembly with the common object uf 
■committing mischief to the camplainant’s paddy and 
that they also committed criminal trespass and 
mischief by entering on the complainant’s ^nd 
with the afore-said object and by damaging thb crop. 
The accused were, therefore, guilty under sections 447. 
426 and 143 I. P. C. 

Your petitioner prays that 
your Honour may be pleased 
to summon the accused and - 
after taking evidence, be 
pleased to convict them under 
the sections mentioned above 
or under such other section 
or sections as the offence com¬ 
mitted by the accused may 
come. 

Schedule o//and. 

And your petitioner, as in duty bound, shall ever 
pray. 

.. 

Date . iSigrirtfwr^ of comphUnanl. 

Note<->To constitute unlawful assembly there must be a common 
■object as mentioned in section 141 f. P. C. To constitute Criminal * 
Trespass (section 441 LP.O.) the entry must be witii a view to commit 
an offence, to intimidate, insult or annoy any persoh. The intention 
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to intimidatt, insalt or anno; may be agaios^ the pcreon in aotuaf 
posBeflsion or a pereoa in oooBtrucUve poeseeflion of the Iand^ Vide 
(pages 40i> ^410), To constitute an offence of miachief (sectton425 
I«P.C ) there must be an intention to cause wrongful loss or damage 
or knowledge that wrongful lo^ or damage may be caused either to 
the public or to any person. If a person boftafidc does injury to a pro¬ 
perty which he belierce to be hie own there is no intention to enuao 
wrongful loss or damage to any person, so no offence is committed 
under section 426 (Set pages 400-^407), 

No. 14 Petition of oomplainaot filed in the Court 

of the PreaideDcy magistrate. 

4 

In the Court of the Presidency Magistrate, 

Bankshall Street, Calcutta. 


Complainant .Ramcharan Sirkar 

vs. (Give defscriptions.^ 

Accused .Hari Nath Dey 

(Give descriptions). 


Case U/S—503 I. P. C. 

I 

The humble petition of the Complainant above 
mentioned. 

Most Respectfully Shetveth:— 

(1) iTb&t the complainant has a rice business in 
the Bazar and his Aral is located at ^o. 30, Madan 
Row within the jurisdiction of this Court. 

(2) Thafethe accusbd served as a Cashier under 
the complainant tor about one year. 


1 . HaanR Kado (1896)1 IT. B. B. (180M804) ppv 264. 

2., a^prm of Jana v. Budk Sing 2 All lOl, 103. 

Shakur MUhomed v. OhtMdtr^ UoAan Ska 21 W. R. 3S. 
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(3) That on 3-1-3? the complinant checked the 

cash-book kept by the accused and verified the cash 
when it was found that the cash was short by Rs- Sit?/- 
only. » 

(4) That the complainant asked the accused to ex¬ 
plain his conduct and wanted him to* make up. the 
deficit at once. 

(5) That the accused got enraged as his fraudu- 
lents act came to light and told the complainant in 
the presence of many customers and other officers of 
the firm, whose names are mentioned in th^ Schedule' 
that “you are a dishonest man and that you never 
supply rice according to samples and always give 
short weight.” 

(6) That above imputations were made by the 
accused intending thereby to harm the reputation of 
the complainant as a rice dealer. 

(7) That by the above imputation the complainant's 
reputation has been lowered in the estimation of his 
customers and other people. 

In the circumstances stated above your petitioner 
prays that your Honour may be pleased to summon 
the accused to meet a charge of defamation punish¬ 
able under sec. 503 I. P. C. 

And your petitioner, as in duty bound, shall ever 
pray. 

Schedule—Names of Witnesses. • 


Nine. Fabrication of an alleged defamntory statement mast be 
prored. (Bet ivAes under tee. 50(h I. P. C. yii>V» 

425-^33.i 
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No. 15. Petition by an aeeused surrendering in Court. 


In the Court of.Magistrate of 

Case No.|.of.Under Section 

I. P. 0. or Cr. P. C. 


Complainant 

Son of. 

•Village. 

'Thantf^. 


Accused 
vs. Son of.. 
Village 
Thana.. 


' In the matter of petition of surrender 
of.in Court. 

The humble petition of.accused in 

the above casei 

Most Respectfully Sheweth :— 

(1) That an warrant was issued by your Honour 

on...for arresting your petitioner as an accused 

in the afore^said cese. * 

(S) That the said warrant has not yet been exe- 
•cuted and your petitioner has come to know about 
it from one.a co>viUager of your petitioner. 

(3) Ti^at summons in the afore-said case was not 
per^naliy served upon your petitioner as at the time 
of the alleged sezriee your petitioner was away in 

'Village...at a distance of 10 miles from the 

petitioner’s house ato attend to his daughter who 
had been suddenly attacked with cholera. 

(4) That the complainant maliciously represented 
to your Honour that your petitioner was absconding 
■to avoid aervice«of summons.' 
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(5) That your petitioner surrenders himself in 
-Court to-day and prays that he may be released on 
proper bail and that the warrant of arrest issued 
against him may be recalled. * 

And your petitioneri as in duty bound, shall ever 
pray. 

Note:—The warrant rc(|uirt» to be signed and scaled and it 
iremains in force till cancelled. 

No. 16. Statement of accused. (Seetlon 342 Cr. P. C.). 

In the Court of the Sessions Judge * 

of.. 

Case No.of.Under Section 

302 I. P. C. 

<Crotvii. vs. Accuseil . 

Son of. 

Village. 

Thana. 

JStatement of the accused- 

(1) That the accused is perfectly innocent of the 
charge framed against him. 

(2) That the accu.sed was not presorft ia the riot¬ 

ing where the alleged murder is said to have taken 
place. ' 

(3) That the accused out of curiosity came to 

4he spot about half an hour after Hie occurrence and 
wa8.falsely implicated by the complainant with whom 
he had dispute regarding possession of a plot of paddjr 
land. * 


Sigyiatupe of the accueed. 










fe70 CRIUIMAL COURT PBACTIGB [ PT. VI^l 

NotA •-'Uvdei section 342 a Magistrate orajndge may at any 
stage examine the accused to explain any cucunistancea appearing m 
evidence against the ac< used. The Court is bound to examine the ac¬ 
cused befor* he IS called on to enter his defence. There is difFerence 
of opinion as toVhethei Wiitten Statcmiiit^ by theaiiused mtybe 
accepted The Calcutta Hi^h I’ouit says tbit such sUtements may 
be accepted but ttiat it does not disiiense uilh the eMmination of 
the accused bv the Court* Tlio Bombay High Couit, onthcothei 
hand, holds that the UHiivtd is a mitter of iiuht cmnot put in a 
nntlen stitement* 

No 1*?. Petition tor summoniog' witneases in a summons 

oase (Sections 244 and 68 Cr. P C ) 

In the Court of the Sab-Divimonal Magi<strate 

of****.* *••• •** . . • 


Ca‘5e No.of .Under Section . . 

T P. C. 


Coniplainnvt . 

Son of********* *** • •*• *■ 

^^iliage .*** •*• 

T^hana.*. *• *.« 


.4fr used . 

Son of * • ••• ••••• *•• 

Village . 

Thana... 


In the matter of the petition of the 
^ • accused for summoning witnesses* 

The humble petition of...accused 

in the abo^e case, 


4 

Moat Respectfully Sheweth — 

< That for proving the defence case it is necessary 
for yobr petitioner to summon the witnesses rnen* 


]. ybfuVafolHoxraT. £mp.42*Cal.9^7aAIB. lOieOal 18S. 
2. JEmp. V. 0. Sluing K Bom 479«*A LR. 1029 Bom. 206 
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tioned below and to call for documente ^mentioned 
Against the names of witnesses Kos. 2, 4, and 5. 

Your petitioner prays that 
your Honour ma^ be pleased 
to issue summons to those 
witnesses to * appear and 
depose for the accused in the 
above case and to direct wit¬ 
nesses Nos. 2, 4, and^ 5 to 
produce documents called for 
from them as shown against 
their respective names. 


Liat oj Witnesses^ 

1. Sheikh Habibulla of village Uampur Thana 

Joypur. 

2. Name and 1 This witness is to produce 

Description, j the mortgage bond executed 

^ by the accused on.in 

favour of the witness. 


3. Do. 

4. Do- 


•6i Do. 


I . 

} This witness is required to 
produce the* KcbaUi executed 
by....*..in favouaof his father 
on.'.-.. 

^ This witness is to produce his 
j acqpunt book of th'e year 193) 
, *' showing the oi;pament8 prepa- 
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red by the witness and the pay¬ 
ments made by the accused. 

And your petitioner, as in duty bound, shall ever 
pray. • 

Note —The MAgu<trate has divietioii as to whether ho would 
sniuipon all tlic witnesses or not The MaKistrate may before sum¬ 
moning Any witness uciiiirp that his rOASonsblc expenses in attend¬ 
ing the Couit bo (le)H)sited in Court (^i tioii 211 parn 1) If the ooeto 
arenotpiud the Magistiatc may pio'wl to tiy the easi on the 
evidencf before him withont issuing summons’ 


No. 18 Pjstition for summoning witness in a warrant 

case (Sections 262 & 68 Cr P C) 

In the Court of the Sub-Divisional Magistrate 

of p p pp 0 p 

Case No.of.....Under Section.I P. C- 


Compleununf . Afcw.set/. .. 

Son of. Son of . . 

^i^illofge .... ...... ........I \^illage* 


Thana. * Thana 


In the matter of petition by the 
complainant for summoning witnesses. 

The humble petition of.complainant 

in«th^above case, 


Most Respectfully Sheweth :— 

(1) That your*petitioner has examined those wit¬ 
nesses whom he could ptoduce without getting any 
aummona from the* Court. 

p 

(S)* That it is necessary to examine other .wll;- 
neftgaa ymed below to prove other facts conneotaA 

Ir Xorajmiu t. ^lonappa 6 Uad. 160«2 weir SOS. 
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with the case and that those witnesses wil^not attend 
unless they are properly summoned. 

Your petitioner prays that the- 
Court may be pleased to issue- 
summons upon the witnesses- 
named bolow.to depose for 
the complainant in this case. 

List of Witnesses. 

Nainas . Place of residence . TJiava 

1 . 

S.. 

3 . 

4 . 

And your petitioner, as in duty bound, shall ever 
pray. 

Note A .Magistmte ha.« to exercise his discretion in summoning 
witnesses (Section 2o2 O). 2). He may refuse to summon particular 
persons'. Under Section 2-14 CL 3 Cr. P. C. in a Summons Cast the 
Magistrate may ask the party to deposit costs of the witnesses 
to attend the Court hot in a Warranl Case the Magistrate has no- 
such powers. A Magistrate cannot dismiss a warrant case for non* 
payment of process fee*. 


No. 19. Petition for issuing a Warrant of Arrest 
against a witness. (Section 75 Cr. P. 6.)- 

In the Court ot the Sub-Diviaional Magistrate 

. of. 

0 

Case No-.of.Under Section.I. P. C. 

; . or Cr. P. C. 

1, Bridhiehand v. Ijakshmichogvi^ N.L.R. 65^13 Cr. L. J. 554.* 

2. ibfdnmiyari Piiehivadu 2 Wdr 333. 
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ConiplaiTiaT^. Accused ■ 

Son of. Son of. .. 

Village. Village.. 

Thana.. Thana... 


In the matter of petition of the accused tor 
issuing*a Warrant of Ai rest against a witness. 

The humble petition of.accused in 

the above case, 

Most Aespectfully Sheweth :— 

<1) That summons was issued on Fulchand Bera 

of.^hana.to appear and depose before 

your Honour on.as a witness for the petitioner 

in this case. 

(2) That the summons upon the said witness 
was personally served and that affidavits proving the 
personal service have been filed by the serving officer 
and the identifier. 

(3^ That the said witness is a materia] witness 
for the defence as he id an attesting witness to the 
Kobala in respect of the disputed land executed 

by.of.in favour of the father of 

the accused on. 

(4) That 4 ^our petitioner verily believes that the 
said witness who is a relation of the complainant will 
not appear unless.brought under arrest. 

Your petitioner prays that your 
« Honour may be pleased to issue a 
warrant for bringing the witnus 
to this Court under arrest lor 
giving evidence in this case. 

And ^OUT petitioner, ae in duty bpund, shall ever pray. 
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Note :—Tlie Magistrate cannot issue a warrant Bt#^e outset. 
But he can do so when summon is disobeyed^ No process fee ia 
required to be paid in a warrant case*. 

No. 20. Petition for attaehnent of property o'V a witness. 

(Section 86 Cr. P. C.). , 

In the Court of.Magitrate 

of. 

of 1932 tJuder Section 

• ••••••...•..>•..>>>>1. P, C. or Cr, {*. C" 

Accused • 

Son of 
Village 
Thana 

In the matter of an applica¬ 
tion for attachment of pro¬ 
perty of a witness evading the 
process of Court. 

The humble petition of. 

complainant in the above 
case, 

Most Respectfully Sheweth :— 

1. That the petitioner summoned X as *a witness 

in the above case and the summons was served on 
him personally by a peon of this Court on. 

2. That the petitioner has sworn an affidavit about 
the personal service of the summons. * 

1. JOla Singh v. King Emp. 1907 P. W. B. 22. 

Bftomar T. Piyamter d CL.W. N. 549. ' 

2. Bridhiehand v. Lakthm^ehand 13 Cr. L. J. 5n<«8 N. L..TI. 66. 

56 


Case No. 23 

Complainant 
Son of 
Village 
Thana 
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9. Th^kt warrant was issued against the witness for 
his arrest but that the witness could not be arrested 
as on getting scent of the order, he keept himself 
concealed ;< that a proclamation U/S 87 Cr- P> C. was 
also issued against the witness. 

• 4. That the witness X is a material witness in 
this case. 

5. That the said witness has left the village to 
avoid attendance in Court. 

6. That it is necessary to attach the property of 
the witness to compel his attendance in Court. 

Your petitioner, accordingly 
prays that the properties 
belonging to the afore-said 
witness details whereof are 
given in the schedule may be 
attached. 

* And your petitioner, as in duty bound, shall ever 

pray. « 

Schedule. 

Note. —An application may also be made for the issue of a pro* 
clamation under section 87 Or. F. G. Section 87 read with section 88 
applies in the case of a witness also. 

4 

No. 21. Petition for examination of a witness on 
eommtesion under Section 503 Cr. P« C. 

In the^ Court of the District Magistrate, Hooghly. 

* Case No. 1916 of 1923 

CroiOH t's. Accused. . 

la the mi^er of the. petition for examination of a 
witness on Awmission. 
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The humble petition of the accused petitioner' 

Most Respectfully Sheweth :— 

(1) That in the above case Hemkumari Devi 
of Nadia is a material witness for the* defence in 

as much as she will prove.(Here state what 

materia] fact she will prove.) ' * 

(2) That the examination of the said witness for 

defence is absolutely necessary for the ends of the 
justice. ^ 

(3) That the said witness is at present residing 
with her son at Delhi about 700 miles away from this 
Court. Besides she is an old lady of 75, suffering 
from gout and confined to bed. 

(4) That it will take a long time before the 
said witness may be in a fit condition to undergo 
the journey from Delhi to Hooghly. Besides, the 
expenses of bringing her from Delhi to Hooghly 
will be prohibitive and it will cause much incon* 
venlence and hardship both to the witness and to the 
accused. 

(5) That in the afore>said circumstances your 
Honour may be pleased to issue a commission to 
the District Magistrate, Delhi, or to any Magistrate 
of first class power within the local limits of 
whose jurisdiction the witness resides, for her 
examination. 

(6) That your petitioner is mlHng^ to deposit the 
necessary costs for issuing the commission. 

' J^ame and address of the witness. 

And your petitioner, as iif the dutif bound, shall 
ever pray. 
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Note.— It*is a matter of discretion with the Court to iesuo 
a commission under section 503 Cr. P. C. The procedure of exa> 
minioK a witness on rommiesV^n is rarely followed except in 
cases of extreme hardship, delay, expenses and inconvenience. A 
Presidency Magistrate, n District Magistrate, a Court of sessions or a 
High Court may issue a commission'. Subordinate Magistratea 
cannot issue a fcommtssion under section r)03 Cr. P. C. They 
are required to submit the application for examination of a 
witness on commission to the Dietrict Magistrate for necessary 
orders*. Parties are required to file interrogatories and cross* 
intentgatories for examination and cruse examination of tiic witness. 
Parties if they so like can appear before the commissioner and 
examine anti ctoss-examioe the witness. 

No. 22. Petition when a relevant question is disallowed 

by a Court. 

In the Court of.Magistrate 

of. 

Case ITo.*«.«•....of...Under Section......I. P. 0. 

or Cr. P. C. 

Crown V8. Accused . 

Son of 

Village . 

Thana . 

In the matter of an application 
for recording of questions and 
• answer disallowed. 

, The humble petition of.accused in the 

% 

above ease, . 

, 1, FqrftkVtfMnh s AM 93.«2 A. W. N. (1662). 164. 

2. VUe-leoWrKet Or. P. a 
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Most Respectfully Sheweth :— 

(1) Your petitioner’s Advocate put the following 

questions to P. W. 2 which your Honour was pleased 
to disallow * 

Questions : 

(A) . 

(B) . 

(2) That your petitioner believes that those 
questions are very material for the defence* and 
that the contention of the defence Advocate regard¬ 
ing the admissibility and relevancy of the questions 
have been improperly overruled. 

(3) Your petitioner will be very seriously preju¬ 
diced if his Advocate is not permitted to put 
those questions to the witness and if the questions 
and the answers that may be given by the witness 
are not recorded. 

Youj petitioner, accordingly 
prays that before the witness 
is discharged your Honour 
may be pleased to reconsider 
your decision regarding the 
relevancy of thi questions, 
and permit your petitioner’s 
Advocate to* put those ques¬ 
tions to the witness. 

And your petitioner, as in 
. duty bound, shall ever pray. 

M. B.—Such a petition may be filed where sbeolutely neceesaryi 
tf tiw qaestioQ be not very material it is betb^not to dtaturb the 
Cooxi 
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Not 28> 'Petitioo obleoting to the admiasibility of a 

doeument at the time of trial* 

In the Court of.Magistrate of. 

Case ITo* ■«•••• ••of»«XTn(ler Section*** a****!* I^* 0* 

or Cr. P. C. 

* 

Complainant .... Accused . 

Son of. Son of. 

Village. Village. 

71iana■ .. •« * •.•••••• • .. 7hana.***.*.*. 

9 

In the matter of an application objec* 
ting to the admissibility of a document 
in evidence. 

The humble petition of accused. 

Most Respectfully Sheweth ~ 

(1) That your petitioner's Advocate objected to 
the taking in evidence <a letter alleged to have been 
written by a third party to witness No* 3 of the com> 
plainant regarding your petitioner's private dealings 
with persons other than those concerned in the trial. 

(3) That the said letter has no bearing or rele¬ 
vancy for proving the fact in issue or any other rele¬ 
vant fact materif^l to the enquiry. 

(3) That the only. possible effect of taking in 
evidence of t&e a/ore-said letter is to make unneces¬ 
sary r^eetion on the character of your petitioner. 

• ♦ 

(4) That the admission of such a document is 

# 

directly oonfesarention bf the provision of section 
94 of the EvidSnee Act. 
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Your petitioner, atfeordihgly, 
prays that the letter referred 
to in this petition and sought 
to be exhibited by* the prose* 
cution, may not be taken in 
evidence (or If taken • in 
evidence be expunged). 

And your petitioner, as in duty bound, shall ever pray. 

N. B.—If objeotioB it not Uken at the time the document^ ad¬ 
mitted in evidence, the other tide may suhsequently say that at the 
doenmont was admitted without any objection at thc*trial Court, 
it abould not be expunged in the appellate stage. 

No. 24. Petition for local inspection in a proceeding 
under Section 145 Cr. P. C. read with see. 589 

(B) Cr. P. C. 

In the Court of.Etc. 

]&t partfi vs. • Snd party 

In the matter of petition for local inspection by 
the Court. 

The first party petitioner begs to state that for a 
proper appreciation of the evidence adduce^ in this 
case and for understanding the location of the dif¬ 
ferent plots of land mentioned in •the documents. 
Ex. 1, 2 & 3, your Honour may be graciously pleased 
to hold a local inspection and personally see the 
condition of the disputed and adjoining plots of land 
and note the permanent boundary mark e. g., the. 
corner of a pucca ghoi. This is necessary as the 
witnesses of the parties hfve given different verslone 
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regat'ding^iie distance between the said ghat and the 
disputed land. 

And your petitioner, as in duty bound, shall ever 
pray. 

Signature. 

Note:—Read Part II (B) Chapter III jt. 200. Read also Part I 
Chapter VIII pa^es 80 to 84. 

A/ 0 ?^—The Court can hold a local inspection for 
understanding the evidence oral and documentary, ad* 
duced before it. But no order can be based solely upon 
the result’ of the inspection*. Local inspection can be 
made U/S 539(B). Cr. P. C. The Magistrate is bound 
to place on the record a report containing the result 
of the local inspection, for examination of the 
parties^ 


No. 25. Application for adJouromeDt of a ease. 

(Section 344 Cr. P. C ). 


In the Court of the Magistrate of. 

Case Ko- 36 of 1934 Under Section.I. F. C* or 

Cr. P. C. 


Complainant^ . Accused . 

Son of..t. Son of. 

Vidage. . . Village. 

Thana. Thana.. 

I 

In the matter of prayer for adjourn- 
* ment of case No. 36 of 1934. 


1. lol BsAori V. Bpop 10 a W. N. 181. 

9. Sh4*k V. Smp » ,Oel. 3<0-l4 a W. N. 499«n 

Or.L.J.^l*i5 I.*O430S. 
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T^e humble petition of. 

petitioner in the above case, 


complainant 


Most Respectfully Sheweth :— , 

(1) That in the above case two material witnesses, 

e-g- (names and addresses) summoned 'by your peli> 
tioneri have not appeared to>day. The petitioner has 
come to learn that both the witnesses are suffering 
from small pox and are unable to move about. An 
affidavit by the doctor who is attending the witnesses 
is appended hereto. « 

(2) That unless those two material witnesses are 
examined on behalf of the complainant his case will 
not be satisfactorily proved. 


Your petitioner humbly prays 
that the case may be adjourn¬ 
ed for a fortnight to enable 
you; petitioner to produce the 
above witnesses before the 
Court. 

And your petitioner, as in duty bound, shall ever pray. 

Note If the applicatioii is made on behalf of *the *dcfence for 
adjourument after the Magistrate issned proceseee, it is incumbent 
oi) the Magistrate to adjourn the case to secure attendance of thc»e 
witnesses*. 


. I. MiMtlal n. Simp, 34 0.11. J. 370 (Cal.) *Vide in the matter of 
inoo Bop 18 W. B. 31. ‘ 
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No. 26. petition filed before a Snbordlnate Court for 
adjournment on the ^nnd of moving the 
High Court for transfer of the ease. 

' (Section 626 Cr.P.C). 

In the Cpurt of.Magistrate 

of. 

Case No.. of.Under Section. 

I. P. C. or Cr. P. C. 

i 

Complainant ... Accnm^d .. 

Son of.^. Son of. 

Village. ^ Village.. 

Thana. Thana. 

In the matter of an application for 
adjournment for moving the High 
Court under Sec. 526. Cr. P. C. 

The humble petition of.accused in the 

above case, 

C 

Most Respectfully Sheweth :— 

(1) That your petitioner noticed, during'the trials 
certain irregularities of a very serious type which 
have given rise to an apprehension in the mind of 
your peti/iioder that he is not likely to have a fair 
trial in this Court (Here state the irregularities). 

(2) That without setting out elaborately the vario* 
us instances o| remarks .made by the Court adverse 
to your petitioneF—your petitioner simply begs to 
state here that he has come to learn on an en<;^uiry 
the following facts 

(a)-.niat the eomplain'ant happens to be a very’ 
close relation of your Honour|s sdn by marriage. 
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(b) That it has transpired on an enquiVy thut at 

the time of the incident under complaint your Honour 
was present very close to the place of occurrence and 
that the complainant and some of his witnesses met 
your Honour shortly after the occurrence and nar¬ 
rated an untrue versftn of it. * • 

(c) That in the circumstances set out in the pro¬ 
ceeding paragraph your Honour may be an important 
witness either for the corroboration or contradiction 
of the prosecution case. 

Your petitioner has. accordingly, been advised to 
move the Hon'ble High Court for a transfer of the 
case from your Honour's file to that of some other 
Magistrate competent to try the case. 

Your petitioner therefore 
prays that the case may be 
put off to a date fortnight 
fronf this day to enable your 
petitioner to move the Hon'ble 

• High Court for transfer of the 

case and to get an order stay¬ 
ing further proceedings. 

And your petitioner, as in duty bound, shall ever 
pray. . 

Note»~The recent amendment of eectiem 526 bae^left no discretion 
to a Mc^Utrate to refuse adjournmeat eouKht on this ground. Of 
course/ to put a stop to frirolous appUeaUons on this pretext for 
getting an adloummenti saf^oard has been prodded by tbe Legist 
latore to ensure the h<mAfid49 of each an applioatioD by taking seen* 
rity from the applicant 
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No* if?* Application by Pablie Proseentor for ro'casting 

charge framed. (See. 226 Cr. P* C*). 

In the Court of the Sessions Judge. 

Case No. 

Crown .. i;*. Accu&efl ... 

Son of. 

Village. 

, Thana. 

Sir. 

The accused has been charged with forging a valu* 
able security to wit a hand*note [J/S 467 I. P 

I pray that a charge for fabricating false evidence 
U/S 193 I. F. C. may be added. 

1 have the honour to be, 

Sir, 

Your most obedient servant. 

Public Prosecutor, Dacca. 

Note If the committing Blsgistnite fails to frame a charge for 
each distinct offence, the Seaetoas Judge haa right to remove the 
defect and fram(^ the neceeanry charges before the trial begins. An 
imperfect alid erroneous charge can be corrected and a fresh charge 
icai^edbythe Court U/S 220 I.P.C.. If the accused is not ])reiu* 
diced, toial may prodeod after alteration or addition made^. In 
framing the charge, the Sessions Judge has to see whether the 
new or altered charge oan be framed on the evidence recorded by the 
Mf^trate*. 

1. Vide Sec 228 0r. P.C. 

2, HvUtp^l Awna pcrma Raja v. Queen S Mad. 

SBLiid Ind. Jar, 2&»2 Wei&269.' 
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No. 28. Application b; complainant claiming 

# 

compensation under section 545 Cr. P. C. 

In the Court of.Magistrate 


Case No.of.Under Section. 

‘ I. P. C 


Complai nnnt . Accuaed .... 

Son of. Son of. 

Village. Village.♦ 

Thana. Thana. 


The humble petition of complainant petitioner in 
the above case, 

Most Respectfully Sheweth :— 

(1) That the accused criminally misappropriated 
a silver watch of your petitioner and he believes that 

he has been able to prove this. 

(2) That the value of tl^e watch, misappropriated 
by the accused, is Rs. 25/-. 

(3) That your petitioner has further incurred an 
expenditure of Rs. 40/- in prosecuting the accused. 

Your petitioner prays that if 
your Honour be pleased to 
convict the accused and sen¬ 
tence him* to imprisonment 
and fine your Honour may be 
pleased to ’order payment to 
your petitioner, out of the 
fine, the value of the wbtoh 
and the cost Incurred by your 
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^ ftafcitioner in prosecuting the 

accused. 

And your petitioner, «a in duty bound, shaJl ever 
pray. 

Note .—The Couit cannot award compensation foi loss in excess 
of the value of the piopcrt;’. The order of the Magistrate shoskl 
show how much is awaided for the loss and how much to defray the 
expenses of the prosecution. 

No 29. Petition tor withdrawal of complaint. 

I 

(Section 248 Cr P. C.). 

9 

In the Court of.Magistrate 

Case No.of.Under Section 323 I. P. C. 

Complavnant . Accused . 

Sonof... ••• •• . Son of... .. ... . ... 

Vi o 

’^Tillage ... ... •.« \^illage ... ... 

Thana.t. .«. ... ... .. Thana... .. ... ... ... 

> 

In the matter of petition for 
withdrawal of the complaint. 

The humble petition of.complainant in the 

above case, r 

< 

Most Respectfully Sbeweth :— 

(1) That the oiocused is a near relation of the 
complainant. 

(2) That friends and relations of the parties inter¬ 
vened and brought about an amicable settlerpent 
0 / the dase between the parties. 

1. 5kiM«Uq.'L.J.e59»1913PX.I(.m 
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(3) That in the above oircumstanG«e 7 Dur peti> 
tioner does not like to proceed with the case. 

Your patitlonerr prays that 
your Honour may be pleased 
to allow the complainant to 
withdraw his 9 oraplaint> and 
to acquit the accused. 

And your petitioner, as in duty bound, shall ever 
pray. 

NoteIf the accusctl kia conaeut to the withdrawn), the 
caeo U compromiHed and section 248 Cr. 1’. C. baa do applicstioa. 
All application for withdrawal may be made in the absence of the 
accused and even without his consent. The Magistrate has discretion 
10 refuse the prayer of withdrawal unless be is satisfied that there 
are sutticient grounds for permitting the withdrawal*. 

No* 30. Petition by Public Prosecutor for withdrawing 

prosecution. (Section 494 Cr. P. C.). 

To 

The Sessions Ji^dge, 

of. 

Crown . vs. Accused . 

Son of . 

Village . 

Thana. * . 

Be : Application for withdrawal, from prosecution 
of accused *■* •** *** .., 

Sir. . ■ 

In the above case evidence as recorded by the 
oommittiog Magistrate prima facie makes out no case 

1. Baifan AH ft. Kitii^ Etnp. 20 0. W. N. 1209, «18 Or. L. J. 107. 
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againat accused No 2. To proceed against him 

any fpore 'would mean unnecesaary harassment and 
trouble to the said accused. 

May I, accordingly, solicit the favour of your 
kindly going'into the evidence and permit the Crown 
to withdraw the case as against the above-named 
accused. 

I have the honour to be. 

Sir. 

Your most obedient servant. 


Public Prosecutor. 

Note :-~8ection 494 Cr. P. C. sutborisca any Public Protucutor 
to withdraw from prosecution of any accused ut any time before 
the verdict of the Jury is returned. The consent of tbet’ourtis 
very material, lo any other cnac, an application on these lines has 
to be made before judirmcnt. The effect of withdrawal on such 
application is acquittal, if charge has already been framed. If the 
application is made before charge, tlie effect is one of discharge. 

The order passed by the Magistrate is a judicial order and the 
Court has to record its reasons for its order so that the High Court 
may consider whether the discretion oxercisel by the Magistrate 
in giving consent to the withdrawal baa been properly exercised'. 

No 31. Petition tor oompoanding an offence. 

( ' (Section 345 Cr. P. C.). 

In the Court of.Magistrate 

‘ of. 

Case Na...?..Under Section 501/502 

I. P. 0. 

- — — — ■ 

« 1, Otnah Chandra Boy va. Sati$k Chandra Roy. 22 0. W. N. 
and Jagat Ckfndra R»y. n. SkUmuddi Sardar, 26 0. W. N. 680. 
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Complainant . Accused. ..*•. 

Son of. Son of. 

Villageo. Village. 

Thana. Thana.•. 


In the matter of compounding the 

afore*said case under section 501/503 

I. P. C. (Defamation.) The humble 

• 

petition of.complainant and 

of. accused in the.abovetCase, 

Most Respectfully Sheweth :— 

(1) That the complainant brought the aGove case 
under sections 501/502 I. P. C> against the accused 
for an alleged defamatory article published by him 
in “Health" newspaper. 

(3) That the complainant, it appears, has been 
aggrieved by the said publication- The accused never 
intended to hurt the feeling of the complainant ; the 
accused published the article bonafide and in the 
interest of the public regarding the municipal affairs 
of Naldanga Municipality of which the complainant 
is the Vice*Chairman. 

(3} That the accused expresses bis regret for 
what has happened and the complainant Accepts the 
said expression of regret and is satisfied. 

(4) That both the parties do hereby compound the 
case and pray that the accused may be acquitted in 
terms of section 345 Or. P. C. 

Your petitioner prays that 
your Honour may be pleased, 
to give effect to the terms of 
• this petition and'pass an order 


57 
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' of Acquittal m favour of the 

accused- 

And your petitioner, as in duty bound, shall ever pray 

Note —Be&d Section 313 Ci P. C 

Note.—An offence under secs 501/502 I P C. can be 
compounded \^ithout the permission of the Magistrate 
and the Magistrate is bound to give effect to the com* 
promise and acquit the accused^ Section 345 Cr F-C 
describes a]^o the offences which can be compounded 
only with the permission of the Court In those case'> 
the Magt'itrate may refuse permission, if he thinks 
fit to do so, and proceed with the trial When per- 
mission IS refused the Magistrate is bound to record 
reasons^ as the High Court can interfere in revi> 
sion^. Read Pait IIchapter IXpaget, 1&8 to 17^ 

No 32 AppUoatton under section 562 Cr P. C 
for treating the aeeused as a First offender. 

In the Court of the Si^b-Divisional Magistrate 


of. •• .. 

Case No.of 1936. Under section 379 I P.G> 

Empetor va Ratnjanam Singh accused- 


Son of . 

Village . 

Thana ... • ... ... ... 

. The humble petition of Ram- 
janam Singh, accused in the 
above case, 

—;-— . . 1 _ 

1. Emf. V9. John, 45 All 145, 

2. Ibnoo IfcoA, 1L. fi B. 348. 

8. AOHnu/tafi w, Anp.28 0. W N.'636. 
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Most Respectfully Sbeweth * * 

(1) Your petitiouer has been charged with the 
theft of a goat from the house of bis neighbour. 

(2) Your petitioner is a young lad of >17 belonging 
to the first year Arts class of the Patna Coliegei and 
is respectably connected being the son of a local 
zeininder. 

(3) Your petitioner has a keen sense of dignfty 
and self-respect and moral rectitude. 

(4) Your petitioner and some of his friends bet 
on the last Christmas day that if your* petitioner 
could steal a goat from a neighbour’s house and bring 
it, your petitioner would get a reward of Rs. 5/-. Your 
petitioner being a young man accepted the offer and 
stole the goat. 

Your petitioner prays that having regard to your 
petitioner’s character, age and antecedents and the 
circumstances in which the offence was committed, 
your Honour may be pleasied to direct his release on 
his entering into a bond with or without sureties to 
appear and receive sentence, if necessary, within a 
period to be fixed, and in the meantime to be of good 
behaviour. 

And your petitioner, as in duty bound, Shall ever 
pray. 

Note :—Bead Part 11, Chapter XVI pp. 19^ to 199 

No. S3. Petition tor furaiehing security for 

payment of fine. 

• ' (Seetlon 888 Cr. P. C.) 

In the Court of.....Magistrate 
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Cab^ Nd....of.Under section.I.P.C.^ 

Crotvn at the ivs/ance vs- Accused . 

Son of .»• ... «•» 
* *.• ••• 

7iien& *** *** *** 

4 * 

In the matter of an application for 
permission to furnish security for time 
to pay the fine imposed. 

The humble petition of accused.in the 

abpve case. 

Most Respectfully Shevreth :— 

1. That your petitioner has been convicted in the 
above case and ordered to pay a fine of Rs. 50/>. 

3. That your petitioner has no money with hiro» 
and that he is a poor man and it will take some 
time before he is in a position to raise the amount 
necessary for payment of the fine. 

3.' Your petitioner ha^ some lands which he pro¬ 
poses to mortgage in order to raise money. 

In the circumstances stated 
above your petitioner prays 
that your Honour may be 
pleased to allow him 15 days' 
time to pay the fine and in 
the mean time to furnish 
security to the satisfaction of 
the Cour^ 

* And your petitioner, as in duty bound, sha^l^ever 
pray. * 

Note tHTbls eppKoBtion oen made under seofion 366 Or. P.O. 

•Cl. 1. 






Or. III 


UODBLS OF PBTniONS 


501 


No. 34. Petition for restoration of property claimed 
by the applicant after conclusion of a trial. 

(Section 517 Cr. P. C.). 

In the Court of.'..Magistrate 

of... 

Case No.of.Under Section. 

I- P. C. 


Complainant . 

Son of ••• 

••• ••• ••• ••• 
Thana . 


^cctis^d •** ••• ••• 

Son of *»• ••• 

Village ••• 

a ••• ••• 


In the matter of a petition for 
restoration of property. 


The humble petition of. 

complainant in the afore-said case which was 
disposed of by this Court on..., 

Most Bespectfully Sheweth 

(1) That the articles mentioned in Schedule A 

of this petition and other articles were stolen from 
your petitioner's house on.and your peti¬ 
tioner lodged F. I. R. at. thana on the very day. 

(2) That on a search by the Police 1:he« articles 

mentioned in Schedule A were recovered from the 
house of the accused on. * 

(3) That the accused was-sent up for trial and 
convicted by yoUr honour in th6 afore-said case 
on....{.......and your Honour's order of conviction Was 

confirmed on appeal by the - learned Sessions Judge- 
of.on. • , 

<4) That your Honouf was pleased'to hold in the 
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judgment ^hat the articles mentioned in Schedule 
A were stolen from your petitioner’s house. 

Your petitioner prays that 
« under section 517 Cr. F. C. 

your Honour may be pleased 
to direct the Police to return 
the articles mentioned in 
Schedule A to your petitioner* 
And your petitioner, as in duty bound, shall ever pray. 


SCHEDULE A. 
List of artislea. 


No. 86. Petition for making deposit instead of 
furnishing Security. (Section 613 Cr. P. C.). 

In the Court of.Magistrate of. 

Case No.of Under Section.I.P.C. or Cr.P.C. 


Complainant 

Son of. 

Village . 

Thdna. 


va. 


Accused 
Son of.. 
Village 
Thana.. 


In the matter of making 
deposit instead of- furnishing 
security by the accused. 

The fumble petition of...accused in the above case, 

l^ost Respectfully Sheweth :— 

(1) That in Che afore>said case, your Honouye has 
been please^ by an order of this date to direct your 
petitioner to ezdoute & bond fqr Be. 100/- with two 
'sureties each for the like amount, for appearance 
of your petitions in Court on the next day of hearing* 

thatiss^n.it 

(2) ’ That your petlt^er instead of ezeouting a 
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bond with sureties prays for permission^ to d^eposit 
Rs 300/ in Court and gives an undertaking for his 
appearance in Court on the date fixed. And your 
petitioner further agrees that the same ^amount will 
be ' forfeited to Government in case the petitioner 
fails to appear on the afore-said date without sufficient 
cause. 

And your petitioner, as in duty bound, shall ever pr^y. 

Note.~No deposit can be made under section 513 where a bond 
for good behaviour is ordered to be executed. The mcaey wilt 
be refunded on appearance of the accused on the date fixed. 
Any otlier peraon may make the deposit on behalf of the accused on 
similar conditions and the Magistrate is bound to refund the amount 
to the depositor on appearance of the accused. 

No. 36. Application notifying address of a convicted 

person. (Section 665 Cr. P. C.). 

{Thin is to be made after release from jail-) 

In the Court of.Magistrate.of 

Case No...,«.of. 

Crown vs. Accused . . . 

Son of. 

Village. 

Thana .s....^. 

Case under section 335 I.P.C. 
decided by Sub-Divisional 

s 

Magistrate of..,..on.. 

The humble petition of...accuse(f in the above case, 

Most RespectfuU Sheweth— 

(1) That your petitioner was sentenced by thifi 
Court to undergo tivo yeitrs rigorous imprisonment 
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in the abovf case and thd Court further ordered that 
your petitioner do notify^ his address for a term of 
two years after his release from jail. 

(2) That prour petitioner served out the full period 
of imprisonment and was released from.jail on. 

(2) That your petitioner now intends to reside at 
his paternal house at.in the district of. 

Your petitioner prays that 
this petition may be forward¬ 
ed to the proper authorities 
for information of your peti¬ 
tioner's address. 

And your petitioner, as in duty bound shall ever 
pray. 

Note.-rUndcr theold Uw if the petitionee icsided in the plooe 
notified but was temporarily absent for a day or two he was not 
required to notify his temporary address (»re If. Qadu 40 Mad. 789) 
Bnt under the new section 565 Cr. P. C. temporary absence also 
requires to be notified. 

4 

No- 87. Declaration under section 665» Criminal 
Procedure Code from an accused at ttae'time 

of bis release from Jail* 

* iThis is to be made in Jail) 

Alipur Jail. 

Dated 20-1-30 

• I 
4 

I Ram Din Bera Son of Rohoo Bera of Kalia, Thana 
Tazpilr, Distidot Muzaffarpur do hereby declare that 

V • ^ ♦ 

I shale reside after my release at Sonakute, and Chat 
rshall -Rotify to the Officar-ln-Oharge of the nearest 
Poliep.^&lj^tion ,or outpost^.whenever I change my 
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residence, for a period of...(the period ordered) j^ears 
after mjr release. 

Ram Din Bera 

Signature (or ie.ft thunA impression) 

Attested hy Countersigned 

P. C. Mitter Sd. K. Smith. 

Jailor. Superintendent. 

Alipur Jail. 

0 

No. 38- Petition for ball- (Section 426 Cr. P.O> 

• 

In the Court of the Sessions Judge at AUpore, 

24 Farganas. 

Case No.of.Under Section 379 I. P. C. 

^ • 

Crown vs. Accused . 

Son of. 

Village . 

Thana. 

% 

In the matter of petition for bail of 
the accused (petitioner) pending the 
hearing of the appeal. 

The humble petition of the accused in the abovre 
case, 

Mo^ Respectfully Sheweth 

(1) That your petitioner ^ was convicted by the 

Sub-Divisional Magistrate of.pnder section 379 

l.P.C. on.and sentenced to undei^o 3 months* R,I. 

(2) That your petitioner has this day filed an 
appeal before your Honour against t^e said order of 
conviction and eentenoe^^ 
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(3) That the cow alleged to have been stolen by 
the petitioner was purchased by him in a hat (public 

mart) on.for Rs. 15/> and that this fact was 

proved by no teas than six witnesses. 

(4) That your petitioner was a bonafide purchaser 
of the cow for value and had no knowledge or even 
suspicion that the cow was a stolen property. 

, (5) That your petitioner is a cultivator of fairly 
good means and he has 70 bighas of Lakheraj land 
in hb village and that there is no apprehension 
of your petitioner absconding pending the hearing of 
the appeal. 

Your petitioner prays that 
your Honour may be pleased 
to grant ad interim bail to 
your petitioner pending the 
hearing of the appeal. 

And your petitioner, as in duty bound, shall ever pray. 

B. The prayer may aleo be made in the petition containing the 
grounds of.appeal. law as to bhil has been fully discussed at pages 
220 to 226. 

No. 89. Petition for ball under section 4fi8 Cr. P. C. 

In the Court of the Sessions Judge,. 

Ncr....of .pending in the Court of the 

Sub-Divisional Magistrate of. 

Emperor .vs. Accused . 

. Son of...... 

Village . 

• Thana.. 

In t^o matter of an applioation of.....for'bail. 

T^bo humble petition-ofv<A..acouBed, 
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Most Respectfully Sheweth 

(1) That it was alleged that there was a dacoity 

in the house of..on the night of.and 

your petitioner was arrested by the Poliee some two 

weeks afterwards on..••at his house. The charge- 

sheet in the case was submitted on.••^....Your peti¬ 
tioner's prayer for bail was rejected by Mr. 

8ub-Divisional Officer.on.Being aggrieved 

by the order of the learned Magistrate refusing to 
grant bail to your petitioner, he begs to move your 
Honour on the following amongst other grounds. 

Qroands. 

(1) That the name of your petitioner does not 
appear in the First Information Report. 

(2) That no incriminating article was found in 
the house of your petitioner on a search by the Police, 
and that he was arrested on mere suspicion, and that 
your petitioner is perfectly jnnocent of the charge. 

(3) That no inmate of the house of. 

identified your petitioner in the identification parade 

held inside the.Jail by Mr. 

a second class Magistrate. ^ 

(4) That the accused has 30 higkas of land in his 
village and that he resides in his hoyse with his wife 
and children. 

(5) That there is no possibility cf your petitioner 
escaping or absconding during trial. 

(6) That your petitioner is willing to furnish 
proper security for appearance ih Court to take his 

trial. 
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Your petitioner prays that 
your Honour may be pleased 
to call for the record and 
issue notice to the Public 
Prosecutor and on hearing 
the parties be graciously 
pleased to pass an order 
directing release of your peti> 
tioner on bail. 

And your petitioner, as in duty bound, shall ever pray. 

Dated . i . . 

Signature. 

Note.—An affidavit may be filed in support of the statements made 
in the petition, or this petition may be sworn. Read pages 220 to 226. 

No. 40. Ball petition before a Magistrate daring 
police enquiry. (Sec 496 Cr. P. C.). 

Ip the Court of.Magistrate of. 

Emperor vs. Accused . 

Son of.. 

Village .. 

Thana... 

t 

* In the matter of petition for bail of 
■f accused.during Police enquiry. 

The humble petition of.accused, 

I 

Most Re8pectfully<Sheweth :— 

^ (IJl That your petitioner was arrested by. the 

Police on mere auspioion. on......That nearly a 

monti^ hfs passed after the* arrest but still Investigae> 
ing Fdtide Officer hac not sdb^iittbd a charge-sheet. 
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(2) That your petitioner was not identified by any . 

inmate of the house of..where the dacoity 

is alleged to have taken place, nor any incriminating 
article was found in his house. i 

C3) That your petitioner has reason to believe that 

one-.with whom your petitioner is on,bad 

terms and who is looking after the case for the com¬ 
plainant has falsely implicated your petitioner in the 
case out of grudge. 

.Your petitioner pray/ that 
your Honour may pleased 
to call for Police papers and 
after perusing the same be 
pleased to direct the release 
of your petitioner on bail. 

And your petitioner, as in duty bound, shall ever pray. 

Not® : —Head pages 220 to 220. 

No. 41. Bail petition before a Magistrate in a 
pending case. (See. 496 Cr- P. C.). 

In the Court of.Magistrate 


of. 

Case No.of.Under Section.P. C. 

Emperor vs. Accused ... 

In the matter of petition for bail of 
accused.... 


The humble petition of.accused 

• in the above case, 

Most Respectfully Sheweth t.' 
(1) That your petitioner was aorested by the 
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Polioe on > suspicion on.That he was not 

named in the F.I.R. nor was he identified by any 
inmate of the house, where the dacoity is said to have 
taken place^ during the identification parade held by 
Mr ....a Magistrate, Second Class. 

(2) That nothing incriminating was found in his 
house on search by the Police. 

' (3) That your petitioner is a family man and is 
not likely to abscond. 

(4) . 

’ Your petitioner prays that 

after issuing notice to the 
Crown and hearing both sides 
your Honour may be pleased 
to pass orders for releasing 
your petitioner on bail. 

A.nd your petitioner, as in duty bound, shall ever 
pray. 

Note Application for bail is ordinarily made under section 496 
Or.PI3. Id case of every bailable offence the petitioner is entitled to 
bail as a matter of right iinlees the Crown can make oat a cane for 
refusal of ball’. A Magistrate, if he refuses bail, has to record reosoDS. 
He con ask the ^Police to report about the suillciency of the bail. Bail 
may be all&wed even in case of a non bailable offence (Section 497 Cr. 
F.C.). for matters to be considered by Court while dealing with bMl 
s.'p^oikiaoa-^Beadlnihe fnatter of Nagendranath*. The High Court 
and the Sessions Courts have .wide powers t) grant bail in any case 
(Section 498 Cr. l’.C.).«These Courts caa Interfere and grant bail after 
arrest by the Police. Rtad page$ 220 to 226. for further furtieulan. 

1. St^hunandoH vs. Emp. 32 Cal. 8U. aS 0. W. N. 779al 
Or. L. J. 776. 

2. 6} Od. 402a8e OXJ. 388.aA. lAVi. 1924 Cah 476. 
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No- 42. BaU Petition. 

(Another form). 

In the Court of the Sub-Divisional Magistrate of... 

• • 

• Accused. 

Emperor vs- 1. Omar Sirdar. 

2. Nathui Khan. 

3. Mir Pnnjatan 

4. Bnfiz Mia. 

Case—U/S 188 I.P.g. 117 Cr. P. C. 29 Poll* Act. 
151 Cr. P. C. 

The humble petition of the accused 
persons named above. 

Most Respectfully Sheweth 

(1) That your petitioners were arrested by Bijpore 
Police under section 151 Cr. P. C. yesterday (6-4*37) at 
1-30 p.m. and were kept in lock up in Bijpore Police 
Station, and the bail offered by your petitioners was 
refused by the Police. , 

(2) That your petitioners have been produced 

before Your Honour this day and they have been 
charged under Sections.I. P. C. 

(3) That the offences mentioned in para 2 are 

ail bailable. * • 

Under the circumstances your petitioners pray 
that they be released on bail pending the disposal of 
the case. • , 

And your petitioners, as in duty bound, shall ever 

p»y. 

Dated Barrackpore. ] 

The 7th April 37 .* / 
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No. 48.' Petition by a sorety for hie diseharge. 

(Section 602 Cr. P. C.). 

In the Cqurt of.........Magistrate of...>. 

I 

Case No...of.Under Section...I. P. C. or Cr. P.C. 

Complainant . Accused . 

Son of. Son of. 

Village . Village . 

Thane. Thana. 

In the, matter of an application for discharge from 
suretyship. 

The humble petition of.Surety for the 

accused in the above case, 

Most Bespectfully Sheweth : 

(1) That in the above case your Honour was pleased 
to order release of the accused on his furnishing bail 
to thd extent of Rs. 200/- and that your petitioner who- 
is a Muktear of your Honour's Court executed a bond 
for the said sum for the production of the accused 
before your Honour on the date fixed for the trial. 

(2) That on an enquiry your petitioner has come 
to learn, that the accused for whom your petitioner 
stood as a surety is a man of straw and has no fixed 
place of residence. 

(3) Your petitioner, who is a man of modest 
means, has much to fear if the aeoueed does not prove 

gocQl as his promise and fail to appear before your 
honour on the date fixed for hearing of the case. 

• (4) That the accused lb present in Court and your 
petitioner beg8*ieaTe to surri^deb him. 
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In the circumstai^ces stated. 
above, your petitioner prays 
that he may be released from 
the suretyship and oblige' 
tions arising there under. 

And your petitioner, as in duty boand, shall ever 
pray. 

Note Suretyship being a matter of contract between the surety 
and the Crown, it is open to the surety to apply for bis discharge 
at any lime before thecondiyon of the bond has been broken. In 
other words^ the Magistrate has no discretion but to allow an appK* 
cation for discharge without reference to or bearing the accused. 
The cancellation of the bond follows hs a matter of course on an 
application of this type^ 

No. 44. Petition for retnissloD of the penalty wholly 
or In part on forfeiture of bond. (Section 514 

Cl. (6). Cr. P. C.). 

In the Court of.Magistrate of. 

Cose No.of.Tinder Section. 

I. P. C. or Cr. P. C. 

Complainant . Accused . 

Son of ... ... ... ... Son of ... ... ... **. 

T^illage ... ... ... ... T^itlage ... ...s ... ... 

l*hana ... ... ... ... I'hana ... ... ... ... 

In the matter of petition for 
remission of.pen&lty. 

The humble petition of.a Muktear 

of this Court, 

—I, I i II II I I . ^ ■ M ■ I ■ i i i I i , , M ■■ I 

1. in re Aisroyan Skwetnun 0 Bom. f^. B. 1285si7 Or. L..J. 24, 

58 
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. Mosb Be8pi<)ctfully Sheweth :— 

(1) That youT petitioner stood as a surety for 

accused.and executed a bond for Bs. 100/* 

for appearance of the accused in Court On.. But 

that the accused could not appear'on that date fixed 
as he suddenly fell ill, being attacked with Choleric 
Diarrhoea, and your Honour was pleased to forfeit 
the bond and direct your petitioner to pay Bs. 100/- 
to Government as penalty, 

i 

(2) That the accused has this day come to Court 
with a medical certificate from the Sub-Assistant 

Surgeon of.to show that the accused 

really fell ill on the date fixed fur his appearance 
in Court. 

In the circumstances your 
petitioner prays that the order 
of forfeiture of the bond exe¬ 
cuted by your petitioner may 
be re-considered and he may 
be excused or in the alterna¬ 
tive be directed., to pay a 
nominal sum only. 

And ,youc petitioner, as in duty bound, shall ever 
pray. 

♦ ✓ ♦ 

r 

Nete No order* of forfeiture cau be passed without a notice to 
the person sdiose bond is fprfdt^* Surety is bound to see that 
the accused dbss no( abscond. Where the eurely ie diligent and 
theie is nonegUgenee or oonnivanceoahis part, the Magistrate may 
him*. , 

]. S^ju vs. Jai S^f. 25 Or. t*. J. 443»A. 1. B. 1926 Oudk 61. 

..B Dttfol 49 ill. 626, ^ Avd H U) Okapitr II 
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No. 45. Petition of appeal from an orderpassed 
under section 118 Cr. P. C. in a proceeding 

under section 107 Cr. P. G. (Section 406 Cr. P. C.). 

J 

. In the Court of the District Judge, 

Gaya. 

Proceeding under section 107 Cr. P. C.—Case No. 

In the matter of a petition of appeal 
of.son of.of. 

The humble petition of>... 

Most Respectfully Sheweth :— * 

(1) That your petitioner was ordered to furnish 
security for keeping the peace by the learned Sub- 

Divisional Magistrate of...exercising first class 

powers on..or in default to undergo rigoroue 

imprisonment for a term of six months. 

(2) Your petitioner adduced evidence before the 
Magistrate to show that there was no likelihood of a 
breach of the peace or disturbance of public tranqui¬ 
lity at the instance of your petitioner. 

(H) That the learned Magistrate could not see his 
way to believe the evidence produced by your peti¬ 
tioner before him and your petitioner wa^ ordered to 
execute a bond for Rs. 500/* with two sureties each 
for Rs. 250/- for keeping peace for one^year. 

(4) That your petitioner who is aggrieved by the 
afore-said order of the learned ‘Magistrate begs to 
prefer this appeal against the said order on the follow¬ 
ing aihongst other grounds :— 

Orounds. . « 

(i) For that tbe learned Magistrate ought to 
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. have •believed the evidence on your petitioner’s sido 
and held that your petitioner is a lawabiding- peaceful 
subject never likely to commit a breach of the peace 
as alleged oi; apprehended. • 

(ii) That most of the witnesses who deposed 
against your 'petitioner are inimically disposed to* 
wards him for reasons of private interest as suggested 
iif crosB*ezamination. 

^iii) For that the witnesses examined against 
your petitioner are men of no Standing in the locality. 

(iv) *For that the learned Magistrate should 

have believed the suggestion of your petitioner against 
F. W. 1 that the whole proceeding was being enginee¬ 
red by. . a rival zeminder of your peti¬ 
tioner’s employer Mr. 

(v) For that the alleged breach of the peace 
never took place although apprehended for a period 
of Id days after the incident and before the starting 
of the proceeding—a fact which is only indicative of 
the hollowness of the allegation touching a highly 
inflammable temper of your petitioner and the possibi¬ 
lity of any crime affecting the breach of the peace in 
consequdnp^. 

(vi) For th^t the witnesses on your petitioner's 
side were disinterested respectable local people who 
have better o^ipoi^tunities of knowing first hand the 
alleged incident than any of the witnesses examined 
against your petitioner, the latter being mostly 
Obanoe-witness^s or handy people of the petitioner's 
advervaly. 
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(vii) For that the amount of security fix^d is ■ 
much too heavy. 

In the circumstances stated 
above, your petitioner prays 
that your Honour may be 
graciously pleaded to admit 
the appeal, call for the record 
and after hearing the matter 
set aside the order of security 
for keeping the peace passed 
by the learned Magistrate. 

And your petitioner, as in duty bound, shall ever 
pray. 

Note :->Under the old law appeal lay to the District Magistrate 
but under the amended section 406 Cr. I*. C. appeal will lie to the 
Sessions Judge'. 

No. 46. Petition of appeal with a prayer lor 

ad-hUeriiH bail. 

In the Court of the Sessions Judge 

of. 

Accused—Appellant . 

vs. 

Complainant—Respondent .. 

Conviction under section 4111. F. C. 

The humble petition of the appellant 
above-named, 

Most Respectfully Sheweth ;— 

(!)• Tour petitioner who was charged for an 

1. Mohendny.King Emp. 48 *Cal. 874«23. Cr. L. J. 229«28 

0. W. N. 383. 
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offense un^er section 411 I.P.C. was tried by Mr. 

.a Sub-Divisional Magistrate of. 

exercising first class powers and sentenced to under¬ 
go 6 roonthSf R. I. and to pay a fine of Rs. 100/*. 

(2) The case against your petitioner was that he 
had purchased certain silver wares and a cigarette 
case from a certain up-country man knowing or 
hhving reason to believe that the articles had been 
stolen from Mr. T. Thompson's bungalow. 

(3) Your petitioner’s defence substantially was 
that he is* a goldsmith dealing in jewelleries and silver 
articles and he purchased those articles in good faith 
having not even the faintest idea that they were 
stolen properties. 

(4) That the learned Magistrate disbelieved your 
petitioner's plea of good faith and convicted him 
as afore-said under section 411 !• ?• C. Being 
aggrieved by the afore-said order of conviction and 
sentence, your petitioner begs to prefer this appeal 
on the following amongst other grounds :— 

Grounds. 

(a) For that the conviction is bad in law. 

i 

(b) For that the learned Magistrate should have 
inferred from the conduct of your petitioner deposed 
to by the Investigating Officer that he was absolutely 
straightforwafrd in his dealings and that such a con¬ 
duct of your petitioner as has been deposed to by P. 
'W. ^3 and 4 would hardly be consistent with hia 
'guilty knowledge. 

(o) iFor that the learned Magistrate should have 
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believed that the articles were purchased bonafide for 
proper market price and inferred from that the ab¬ 
sence of any guilty knowledge of your petitioner. 

(d) For that the learned Magistrate should have 
takdn into account the representation made to him by 
the alleged thief. 

(e) That the articles sold were common articles 
of every day use to be found in the possession of 
people of even modest means. 

(f) For that the learned Magistrate should''have 
disbelieved evidence of P. W. s 4 and 5 who identiiied 
the cigarette case alleged to belong to Mr. T. Thomp¬ 
son and should have held that it was an ordinary 
cigarette case incapable of identification in the ab¬ 
sence of any mark or monogram or something of that 
type. 

(g) For that the learned Magistrate should have 
believed D. W. 2 who proved having sold the same 
cigarette case to your petitioner some 2 months before 
the occurrence. 

(h) .:. 


In the circumstances stated 
above, your petitioner prays 
that your Honour "hiay be 
pleased to admit the appeal, 
call for the record, release 
your petitioner pending dispo¬ 
sal of the appeal on bail and 
after hearing the case set 

aside the order of conviction 

0 

and sentence .or pass such 
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Other order as the ends of 
justice may call for. 

.And your petitioner, as in duty bound, shall ever pray. 

Mete. A bail petition may be eepaistely filed. Vbc ropy of the 
judgment of the tiial Court ebould bo filed along with tbc potitidn of 
appeal. An appeal le to be filed within JO <bye from the date of tbe 
order convicting tlu petitionei, exclusive of the tunc requiied foi 
getting copies 

'Sef Pari III Chapin VUT I’^nihr fWiton 111 I. P C at page% 
40J~40i. 

t 

No 47, Appeal from an order reiectiog application 
for restoration of attached property 
(Section 405 Cr. P. C) 

In the Court of the District Judge, 


Complmnant 

Son of. 

Village . 

Thana. 



Acewied . 
Son of.,. 
Village 
Thana.•• 


In the matter of an appeal 
from an order passed by Mr, 

.Sub- 

, Divisional Officer, Magistrate, 

* Ist class, refusing the peti¬ 

tioner’s application for resto¬ 
ration of attached property. 

The humlfte petition of...aooueed» 

'Most Respectfully Sheweth 

(1) That the oompiainant, it appears, brought a 
Ofise aghiDst your petitioner under section 323 I. P. 0> 
•n... 
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• 

(2) That the petitioner who belong to^ihe Ijibour-. 

ing class left his village on.in search of 

work and secured a job as a menial servant under 

Babu.A.of.j. District 

wh^re he served for 12 months. 


(3) That your petitioner when he ^eft his villager 

did not know of any criminal case .started against him 
by the complainant. . 

(4) That on his return to his village on. 

your petitioner came t<^ know that his movabte pro¬ 
perties mentioned in Schedule A were attached and 
sold and that the sale preceeds, after defraying the 
costs of attachment and sale, amounting to Rs> 35/- 
were deposited in Court. 

(5) That your petitioner made an application be* 
fore the Magistrate under section 89 Cr. P. C. for 
payment to him of the afore-said sale proceeds but 
that the learned Magistrate rejected the prayer. 

Being aggrieved by the said order your petitioner 
begs to prefer this appeal to your Honour on the 
following amongst other grounds :— 

Grounds. 

(i) That the learned Magistrate should have held 
on the evidence that your petitioner hon(ifid% left his 
village in search of work and that he had no know¬ 
ledge of the case started against him by the com¬ 
plainant and that your petitioner had nt> notice about 
the proclamation and the attachment proceedings. 

(to That on the evidence the learned Magiatrate 
should have held that the oase against your petitioned 
tinder section 323 I. C. for causing limple hurt was 
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maliciously false and that your petitioner did not ab> 
scond or conceal himself for the purpose of avoiding 
execution of the warrant. 

(iii) That the learned Magistrate should have 
held on the evidence that the complainant who is a 
neighbour of yrur petitioner maliciously started the 
false case being fully aware of tho fact that your 
petitioner was about to leave his village in quest of 
work as was done by him in previous years. 

(iv) That the application for restoration was made 
within two years from the date of attachment and was 
not barred. 

(v) That the order of the learned Magistrate is 
otherwise contrary to law and against the weight of 
evidence on the record. 

Your petitioner prays that 
your Honour may be pleased 

to call for the record of the 

% 

lower Court and after hearing' 
the parties set • aside the 
learned Magistrate's order and 
be further pleased to direct 
the learned Magistrate to pay 
to the petitioner the sale pro¬ 
ceeds in deposit in Court. 

And your petitioner, as in duty bound, shall ever 
pray. 

Note.—The applicatioD for restoration mast be made vithiii two 
years (Bcslioo 89 Or. P. 0.) and the appeal should be filed within 
80 days from the da{e <d the order T<^tijic,tbe prayer. 
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No- 48. Appeal under aeetion 406 Cr^P. C., 
from an order under sec. 118 Cr- P. C. 

To 

The Sessions Judge, 

Purnea. 

In the matter, of an appeal 
under sec. 406 Cr. F. 0- 

1 ...) Petitionorit 

2 ./ AppellanU 

The humble petition of.*• 

petitioners. , 

Most Respectfully Sheweth :— 

(1) That the learned Sub-Divisional Officer of Kala 
Pahar in the District of Purnea on an information 
received from Police drew up proceedings against 
your petitioners under section 110 Cr. F. C. 

(2) That your petitioners, were served with an 

order setting forth the substance of the information 
received,—to the effect that your petitioners were 
by habit robbers and house-breakers—and were 
called upon to show cause why each of your peti¬ 
tioners shall not execute bonds for Rs. 200/- with 
one surety for the like amount for their good 
behaviour for 2 years. * 

(3) That subsequently the learned Magistrate 
held an enquiry and ordered each of your petitioners 
to execute a bond for Rs. 20d/- with 1 surety each for 
the like amouht for good behaviour for 2 years. 

Being aggrieved by the said order your petitioners 
beg to prefer this appeal pn the following amongiA 
other grounds :— 






924 


CRIMINAL COURT PRACTICE [ PT. Vlll 


Grounds. 

1. For that the order of the learned Magistrate 
does not show that he considered the case of each 
of the appellants separately and came' to separate 
findings as regards each of the them^. 

2. That ther learned Magistrate should have follow- 
«d the procedure of a warrant case and not that of a 
summons case in the enquiry. 

3. For that the learned Magistrate erred in law 
by taking fresh evidence for«. the prosecution after 
the close of the defence case without assigning valid 
reasons therefor*^ 

4. That the learned Magistrate did not weigh 
the evidence of general repute carefully as required 
by law.® 

5. That the learned Magistrate refused to allow 
croBS'examination of the witnesses for the Crown 
as to*how they came to form their opinion against the 
character of your potitioners.* 

6. For that. 


And your petitioners pray 
, that your HoiV'ur may be 

' pleased to call for the record 

I 

« 

1 Read the case of A^fodhya r. Emp., 35 Cal. 929 and Silu 
Mirja v. Emp., 37 CaL 91* 

• 2. panga Sing v. King Emperor, 10 A. Ii. J. 383sl3 Ct,LJ. 772. 
3. XTmp. V. JltriM, 26 A.L.J. 619*130 Cr. L.J. 132 (121)sA.I.R. 
1926 Alii 357. 

' iL. Mio* V. K. E,, 12 L L. J. 9B7-15 Or. L. J. 705.-A.IJ^ 1914 
Ml. 280. * 
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and after bearing* your petix 
tioners may be pleased to set 
aside the order complained of. 

And youi*petitioners, as in duty bouild, shall ever 

pray. 

Note .—For law on theatihjeet and proetdnre followed read Pari II, 
Chapter I pp. 90 to 115, 

No. 49. Appeal from eonvlction by Union Bench. 

In the Court of the Additional District Magistrate of 

Mymeusing. 

Cr. Motion No.of. 

1. Shaik Bisu Mondal, 

2. Md. Sobdar AH. 

3. Md. Noor All, 

A. Kafiladdi Mondal. 

5. Jamiruddin Mondal, 

6. Ellabox Mondal, 

7. Belat AH Mondal, 

8. Mohammad Mondal. 

9. Ealu Mondal, 

10. Latif Sardar, 

vs. 

Sfiatk Md. Iferaatutla, 0pp. Party.. 
Conviction in Case No. 32 of 1937 of Union Bench. 

The humble petition of appeal of the 
appellant petitioners abovenamed, 

Moat Bespeetfully Sheweth*:— 

Th«t your petitiouera^were all tried*and convicted' 


i 

Petitioners. 
Appellants. 

J 
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•on 6-11-37 b/ the Union Bench of Madral Narayanpur 
U/S 448 & 504 of the Indian Penal Code; and that your 
petitioners No. 1 to 5 were fined Rs. 20/- each and the 
rest Rs. 5/- each and in default R. I. fCr one week. 
Being aggrieved by the said order of conviction and 
sentence your petitioners beg to prefer this petition 
on the following amongst other grounds :— 

Grounds. 

1. tFor that the conviction is bad in law. 

2. For that the petition o^ complaint pr/?/ia/oriV 
disclosed an offenoe U/S 147 I. P. C. which was not 
triable by the Union Bench and consequently the 
order passed was evidently one without jurisdiction. 

3. For that the evidence adduced by the com¬ 
plainant did not even establish the case and your 
petitioners should have been acquitted. 

4. For that the President of the Bench who was 
a rival of petitioner No. 2, and who is also the 
President of a neighbouring Union should not 
have tried the case which was in fact an offshoot of 
village politics. 

5. For that the Union Bench had no reasons 
for disbeHeving the defence witnesses who are res¬ 
pectable men. 

6. For that grofti failure of justice has been 
occasioned by the order complained against. 

, 7. That your petitioners, who applied for a copy of 
the iludgmeipit on the very date of their conviction, 
^ave not yet been supplied with the copy of the 
judgdie^t and your petitioners beg leave to file this 
petition of appdal without any copy of tha judgment. 
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That your petitioners beK to hie alofig with thi^ 
certified copies of certain other papers which may 
throw some sidelight on the'case and its nature and 
petitioners Undertake to file a certified copy of the 
judgment as soon as the record be available here 
provided your Honour so directs. • 

In the circumstances stated above your pet\> 
tioners pray that your Honour may be graciously 
pleased to call for the record and after hearing 
your petitioners* Ad\aocate set aside the order of 
conviction and sentence or pass such other order 
as the ends of justice may demand. 

And your petitioners, as in duty bound, shall ever 
pray. 

Dated, Mymensing 1 
The 1st. December, 1937, / 

No. 50. Petition of Appeal to the High Court. 

tn the High Court of Judicature at Fort William 

in Bengal. 

(Criminal Appellate Jurisdiction) 

In the matter of ^ 

An appeal under sec......Cr. P. C. 

& 

In the matter of 

1 .*..•... 

# 

2 . 

a 

A ccused Appellants (in jail) 

vo. 

The* King Emperor. 

* t 
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In'the imtter of an appeal from order of convic¬ 
tion passed under sec. 395 I. P- C. on 2'5-3?. by tho 
learned Sessions Judge of Mymensing. 

To 

The Hon’ble.Chief-Justice and his 

companion JusUces of this Hon'ble High Court. 

• The humble petition of the appellants 

petitioners above named, 

Most itespectfully Sheweth • 

That your petitioners and several other persons 
were tried by the learned Sessions Judge of Mymen¬ 
sing with the aid of a common Jury on a charge of 
daeoity under sec. 395 I. P. C. and the Jury unani* 
mously found your petitioners guilty and they were 
convicted on the 3-1*37 under sec. 395 I. P. C- and 
sentenced to undego 7 years rigorous imprisonment 
each. 

That being aggrieved tby the afore-said order of 
conviction and sentences your petitioners beg to 
prefer this appeal to this Hon'ble Court on the fol¬ 
lowing amongst other grounds. 

, Qrouods. 

(1) I^at the learned Sessions Judge did not warn 
the Jury that the evidence of the accomplice was 
unworthy of credit and t^at it was unsafe to convict 
the appellants*on the uncorroborated testimony of the 
ucoomplice. The learned Judge simply said that if 
the Widenoe of the accomplice be accepted by the 
J^ry 84 true, they might convict all the accused in 
tb« ease. 
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(2) That the appellants were not /ecogpised 

bf any inmates of the house of Babu Sarada 
Prosad Ghose of village Bagmari in whose house 
the dauoity >^as alleged to have taken p^ace though 
the «.ppe Hants were known to the idmates of Sarada 
Babu's house, being his neighbours, ^nd that the 
learned Judge failed to draw the attention of the 
Jury to this material fact. . 

(3) That the learned Judge in his charge to the 
Jury did not draw the ^attention of the Jury ti§ the 
fact that the appellants were not named in the 
First Information Report and that they were not 
identifled by any inmate of the house of Babu 
Sarada Prosad Ghose at the identifioation parade 
held by Deputy Magistrate Mr. M. Roy of Mymen* 
sing, inside the Mymensing Central Jail. 

(4) That the learned Judge did not tell the 
Jury that incriminating articles were not found in 
the houses of the appellants though such articles 
were found in the houses of three other accused 
in the case. 

(5) That the learned Sessions Judge failed to 

examine the appellants after the prosecution evi¬ 
dence was closed, thus depriving them*of^placing 
before the Jury what they had got to say about 
the charge against them. • 

(6) For that the learned .Judge did not place 
the case of each accused separately before the Jury. 

(7) ^ For that. 

In the circumstances s^tated above your peti- * 
tionere pray that yopr ■ Lordships be pleaseiT 

59 
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^ to admit ^,he appeal and to call For the record of 
the case and on a perusal the record and on 
hearing the advocate for the appellants be graci¬ 
ously pleased to set aside the verdict, of the Jury 
and the conviction and sentences based thereon or 
pass such ot^er orders as to your Lordships may 
seem fit and proper. 

, Your petitioners Further pray that pending the 
hearing of the appeal your Lordships be pleased 
to order release of your petitioners on bail. 

And your, petitioners, as in duty bound, shall ever pray. 

No. 51. Petition for further enquiry into a complaint 

dismissed. (Section 486 Cr. P. C.). 

(Old No. 51 IS now No. 9). 

In the Court of the Sessions Judge, 

Faizabad. 

Case No 35 of 1934 in the Court of the S. D. 0.. 

• Faizabad. 

Comfdainmit (X) „„ Accused (Y) 

petitioner Opposite Party 

The^humble petition of X son of. 

Village—. Thana.. 

complainant in the above case, 

Most Respeotfully SheWeth 

, . (1) That on.your petitioner was 

sei^rely assaulted by accused Y when he (petitdoner) 

* WM ouUivating his land specifically mentioned in 
s^edule annexed hento. , 
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(!2) That your petitioner presented *a petition* 
of complaint before the S. D. O. Faizabad against 
the accused and prayed for'summoning him under 
section 323*1. P. C. The petitioner • showed the 
marks of injury on his person to the Magistrate 
at the time of filing the petition of complaint. 

(3) That the learned Magistrate after examining 

the complainant ordered a Police enquiry and On 
receipt of the Police report dismissed the complaint 
on. . * 

(4) That the Sub-Inspector of Police /lid not go 
to the locality but examined the complainant and 
his brother at the thana. The petitioner requested 
the Sub-Inspector of Police to give him 1 day's 
time to adduce further evidence but his prayer 
was refused. 

(5) That the occurrence took place in front of 
the market and many respectable shop-keepers 
witnessed the incident and their names were 
mentioned in the petition of complaint. 

(6) That the learned S. D. 0. refused to examine 
witnesses tendered by the complainant after the 
submission of the Police report. 

(?) That the ends of justice require *that the 
matter may be thoroughly enquired into. 

Vour. petitioner prays, for 
further enquiry about his 
complaint, preferably by 
some other Magistrate of the 
same place, ^fter giving 
opportunity t9 the accused 




932* 


CRIICINAL COURT PBAOTICE [ PT. VHP 


of showing cause why the 
petitioner's prayer should not 
he granted. 

And your petitioner, as in duty bound, shedl ever pray. 

SCHEDULE—Dcscfiption of land :— 

Note.—Thia applicatiou can be made either befeie the Seasiona 
Judge or the Dietrict Magiatratc. These Courts have concurrent 
Jurisdiction under section 436 Or. P. C. The High Court may be 
mOTCd afterwards^ if aeeeasary. Set Port I IB, Chapter 11, Patit^ 
<o 260 .. * 

No. 62. Petition for farther enquiry 

(Old No. 62 is now No. 10). 

(Another form). 

In the Court of the District Magistrate of Sylhet. 
Emperor (on the complaint of S. K. Karim) 

V8‘ Petitioner^ 

' 1. Bonbir 

2. Dhanbir ^ 0pp. Party 

3. Eishen Singh. 

In the matter of an application for further enquiry 
under section 436 Cr. P. C* 

The humble petition of S. K* 
Earim informant and com- 
plainant in the above case, 

Most BespeetfullyjSheweth :— 

‘ (1) That on an Ejahar lodged hy your petitioner 

at Bijpur Police Station, the S. I., took up the in^es> 
tig^tioQi^apd sul^mitted a oharge-sheet against Bonbir 
and 8 others. 
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(2) That the case was taken up fc* hearing 
Mr. T. B. Bose who examined 23 witnesses. 

(3) That on 19. 8. 36 the Ibarned trying Magistrate 
framed chifrges against six of the •accused but 
discharged Bonbir, Dhanbir and Kishen Singh with 
the remark ‘‘evidence against them is not sufficient.” 

Your humble petitioner begs leave to state that 
the afore-said order of discharge hag occasiofied 
miscarriage of justice on the following amongst 
other grounds :— • 

Grounds. 

!• For that evidence on the record is over* 
whelming and not “not sufficient" as remarked by 
the learned Magistrate. 

2. For that Bonbir being the principal accused, 
his discharge would seriously prejudice the merits of*” 
the prosecution case as against the accused 
against whom charges have been framed. 

3. For that the learned Magistrate’s remark 
about the insufficiency of evidence against Bonbir 
can only point to the fact that the evidence 
against the rest of the accused (charged) if judged 
by the same standard is still less sufficiept. 

4. For that the order of discharge of tlie accused 
Bonbir is a very striking instancp of misapprecia* 
lion of evidence which wouli^ call for interference. 

Your Honour’s petitioner^ 
would, accordingly, pray that 
the record of the case 
called for and after going into 

% 

evidence bf the case your 
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Honour may be pleased 
direct a further enquiry by 
the trying Magistrate or 
by some other* Magistrate 
competent to try the case^ 
according as the ends of 
justice may call for. 

And your petitinneri as in duty bound, shall ever pray. 
See nfte ai the boUom of petition No. 51. 

No* 58- Application for further enquiry under Sections 
435/436 Cr. P. C. against an order of dismissal 
under Section 203 Cr. P. C. 

(Another form) 

In the Court of the District Judge of Sylhet. 
Criminal Motion No. 48 of 1933- 

In the matter of an applica¬ 
tion for further enquiry. 

Atul Krishna Paul, Petitioner. 

Nathu Kurmih, Opp- Party.-. 

The humble petition of the Petitioner above-named,. 

Most Respectfully Sheweth :— 

That your petitioner preferred a complaint 
. against Nathu Kurmih U/S 448, 500 and 504 I. P. C., 
before the learned Sub-Divisional Magistrate of Netro*' 
.kona on 17-5-33 and that the said petition of complaint 
'wasyliBmissed U/3 203 Cr. P. G. Being aggrieved by 
t,he said order of dismissal your petitioner begs to put 
iii»this%pplicati(Mi U/8 435 Und 436 Cr. P.C., for further 
enquify on the foltowingr amcpgstf other grounds 
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Oroonds. 

(1) For that the learned Magistrate should have 
issued process or at any rate directed an enquiry. 

(2) For that the learned Magistrate was not iusti> 

lied in dismissing the complaint as "too slight." 

• 

(3) For that the learned Magistrate did not dis¬ 

believe the story of the complaint or characterize the 
same as grossly exaggerated and consequently no 
ground for dismissal w^s made out * 

(4) For that the accused used very filthy language 
towards the coinpUmant (having called him a son of 
whore)—an expression which amply makes out a case 
U/8 500 or 504 I. P. C. 

(5) For that the petition also pnma facie makes 
out a case U/S 448 I. P. C. 

(6) For that some 6 witnesses of good social stand¬ 
ing having been mentioned in the petition of com¬ 
plaint, it did not merit a summary dismissal. 

Your petitioner, accordingly, 
prays that your Honour maybe 
graciously pleased to call for 
the record and &rd»ir for fur¬ 
ther enquiry U'S 436 Cr. P. C. 

And your petitioner, as in dujty bound, shall ever pray. 

Sylhet, \ 

Th^ 20th May, 1933. j 


Itmd Tori JI (£) Chapter 11 pp 252 lo 269. 
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Noi 54. iVpplioation under section 437 Cr. P. C. tor 
revision of an order ot discharge and for 

Cotnmitment- 

In the Court'of the District Judge (District Magistrate) 

of. 

CJase No.of.Under Section 304 1. P. C. 

' Emperor. Accuned. 

at ^e instance of X Balded Rao 

father of ' {OppoeUe Parly.) 

deceased Y. (Petitioner.) 

In the matter of the revision of an order of dis¬ 
charge passed by the S. D. O., Aurangabad in the 
District of Sahabad in case No. 39 of 1935. 

The humble petition of X father of Y of village 
.Tbana. 

Most Respectfully Sheweth :— 

(0 That the learned 8. D. O., in the case noted 
above has improperly discharged the accused though 
the offence of which the accused was charged with 
was culpable homicide not amounting to murder 
(Section 304 I. P. O.) triable exclusively by the Court 
of SessioDi. ' 

(2) That there was sufficient evidence including 
the evidence ot 3 eye witnesses, e.g. 

I 

. 

2 . 

3. 

to 4 ^owi 4 bat the .accused inflicted a severe blow with 
^Dao on the right shoulder*of the>deeeased Y without 
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any provocation whatsoever and that ^he aecusec^ 
•caused the wound knowing that it was likely to result 
in death but probably withoutf any intention to kill 
the deceased. , 

(3) That Your petitioner is the father of the de¬ 
ceased Y and that the proceeding bgainst the accused 
was started at his instance. 

Your petitioner prays that the 
Court may be pleased ^to call 
for the record of the lower 
Court and after * giving an 
opportunity to the accused to 
show cause, be pleased to 
commit the accused to the 
Court of Sessions for taking his 
trial under section 304 1. P. C. 

And your petitioneri as in duty bound, shall ever pray. 

Note:—Bec’tion 4^(7 appUes only* when the olfcnce is triable ex* 
■cliisively by the Court of Sessions and not otherwise. The Sessions 
Judge or the Bistriet Magistrate may order commitment direct to the 
'Court of Sessions. This applicatbn cannot be made when the 
accused was not discharged but acquitted.* A Similar application 
may be made before the Sessions Judge as well. »lf the District 
Magistrate rejects the upplicatioti it cannot thereafCcr'be renewed 
before the Sessions Judge as both hare concurrent jurisdiction. 
After rejection of the application either by ttic District Magistrate 
or the Sessions Judge an application lorrerision qan be filed in the 
High Court. * 

Rmd Rsrf 11 (B) Ohapter U, pp 251 to 267. 


1. Baijonaih vs. Oaurl 20 633. 
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Application tor reriaion before the DUtriet 
Magistrate. (Section 436 Cr. P. C.). 


0 

In the Court of the District Magistratp, 

Barisal. 


Accused , Comp/o(na7i/ 

(Petitioner). (Opposite Party). 

Son of. Son of. 

Village. Village.. 

Thana*. Jhana. 

t In the matter of prayer for 

revision of an order dated.. 

passed by Mr. B. B. Roy. Sub- 
Divisional Officer, (a 1st Class 
Magistrate) of Barisal in case 
No. 37 of 1935 sentencing the 
accused (petitioner) to pay a 
fine of Rs. 30/-. 

The humble petition of'Accused Petitioner. 


Most Respectfully Sheweth :— 

(1) That the complainant opposite party who is a 
brother of your petitioner charged your petitioner 
with trespass for entering into a garden for plucking 
cocoanuts and claimed the said garden as his exclu¬ 
sive property. , 

(2) That the said ^rden is a joint property of 

the complainant apd his brother, (the accused), both of 
Vhom inherited it on the death of their father late 
Mr.in the year. 

«(3) iffhat there was no'partition between the two 
' brothers of their joint prol»«rt^es.« 
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(4) That the complainant and the acoused >were. 
peacefully enjoying the joint garden and that their 
joint right as owners of the garden was recorded in 
the Record-of*-Rights which was published about three 
years ago. 

(5) That the case of the complainant that there 
was an amicable verbal partition between the two 
brothers and that the garden fell to the share of the 
complainant is absolutely untrue. 

(6) That the learned Magistrate accepted the 
story of the complainant and convicted your^petitioner 
under section 447 I.P.C.> and sentenced him to pay a 
fine of Rs. 30. 

Being aggrieved by the said order of conviction 
and sentence, your petitioner begs to prefer this 
motion on the following amongst other grounds. 

Grounds* 

(i) That the learned Magistrate ought to have 
relied on the finally published Record-of-Rights of 
recent date and held that the complainant and the 
accused were in joint possession of the garden. 

(ii) That the learned Magistrate entirely over- 
looked the mortgage bond (Exhibit A) \n respect of 
the garden jointly executed by the complainant and 

the accused in favour of the mortgj^gee Mr. 

of.some six months hpfore the occurrence and 

failed to consider the said important'piece of doau> 
mentary evidence in his judgment. 

* (iii) That on a consideration of the above docu** 
mentary evidence and other evidence .adduced by y^i)V 
petitioner the learned ^Magistrate should have diB>' 
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iriissfld tb« complaint holding that the case was one 
of a purely civil nature. 

i 

Your petitioner prays that 
your Honour may be pleased 
to call for the record and on a 
perusal of the same and on 
hearing the parties, be pleased 
to refer the case to the 
Hon’ble High Court with a 
recommendation for quashing 
the conviction of your peti¬ 
tioner. 

And your petitioner, as in duty bound, shall ever pray. 

Note '.—See nott hehic the Appliealioti No. 61. 


No. 66. Application for revision under 

section 486 Cr. P. C. 

In the Court of the Sessions Judge 

of. 


Complainnnt. 

Son of. 

Village..«•••• 
Thana. 


vs. 


Accused {Petitioner) 

Son of. 

Village. 

Thana. 


In the matter of the petition for revision of the 

order passed by Mr. Sub-Divieional 

Officer.District.in case No. 

# f 

of.sentencing the accused (petitioner) under 

^eptioii»323 I.P«C{ to pay a'fine of Rs. 85 by his order 
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The bumble petition of Accused (petitioi)er) , 

Most Respectfully Sheweth :— 

(1) That the complainant' trespassed into the- 
courtyard of the petitioner presumably with a view to 
commit an offence as he had a dagger in his hand. 

(2) That the petitioner apprehending that the 

complainant was about to attack him struck the com¬ 
plainant a blow with a stick on his head and that this 
was done by your petitioner in the exercise of his 
right of private defence.. ' 

(3) That the complainant denied the occurrence 
and alleged that he was assaulted by the petitioner 
in front of his house. 

(4) That the learned Aflagistrate refused to exa¬ 
mine some respectable witnesses, e.g., (here give 
names) who came to the courtyard of your petitioner’s 
house just after the occurrence. 

(5) That your petitioner timely served summons 
upon those witnesses but that on the date of hearing 
those witnesses did not turn up and your petitioner 
prayed for issue of Warrants of arrest against those 
witnesses but that this prayer was refused by the 
learned Magistrate. 

Your petitioner pn^ys that, 
your Honour may be pleased 
to call for the record and on a 
consid'eration of'the facts and 

J 

circumstances of the case be 
pleased to refer the case to 
the.Hon'ble High Court re.^ 
commending (^at the convlc- 
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tion of your petitioner may be 
quashed and the case be sent 
, back for retrial. 

Your petitioner further 
prays that the payment of 
fine be suspended pending the 
hearing of the matter. 

And your petitioner, as in duty bound, shall ever pray. 

NoteSinitlar application may be m.ule before the District 
Magistrate also. Rut if any one of the tcvisional Courts (the District 
Magistrate the District Judge) rciocts the prayer, the application 
cannot be renewed before the other Court*. 

No. &7. Id the High Court of Judicature at Fort 
William in Bengal {Criminal Reviaional Jurisdiction.) 

In the matter of an application under section 439 
of the Code of Criminal Procedure. 

X Petitioner—Seettnd Party. 

,vs. 

Y Opposite Party (complainant) First Party. 

In the matter of an application against an order 

dated.in a proceeding u/s 133 Cr. P. C., being 

Case No.of the Court of Mr. 

.Magistrate First class of.in the District 


To 

The Mon’ble SIR LANCELOT SANDERSON. 
Et., E. 0., (Bar-at>Law), Chief Justice and 
his Companion Judges of the Hon'ble Court. 
"»-^^--- 
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The humble petition of petitioner X. 

Most Respectfully Sheweth :— 

1. That in a Proceeding -{case No.of.) 

in the Court of Mr.a First class Magistrate, 

the learned Magistrate by his order dated.directed 

that the hnlat should remain open and free for public 
use and that the petitioner should remove the obstruc¬ 
tion- 

That an application filed by the petitioner in 

the Court of the Sessions Judge of.for referring 

the matter to the High Court was disallowed by the 
learned Judge on. 

3. That there is a Local Board road along the 

village.and the complainant made an opening 

into the road and kept it open for some days and 
then filled it up. An enquiry was instituted and as. 
a result of the enquiry the Local Board ordered the 
prosecution of the complainant who at that stage 
obtained permission to pjace a bridge over the 
opening. 

4. That the complainant Opposite Party filed a 

petition under sec. 133 Cr. P. C. on...on the 

allegation that the Second Party unlawfully obstruc¬ 
ted a boat passage by throwing earth on* th? passage 
near the Local Board road, before the Sub-Divisional 
Officer who, on receipt of the report from a Local 
Bo^d member who was deputed to ma^e an enquiry, 
passed the following order:—*‘S^en report. This is 
not, a matter which calls for action under sec. 133 
Cr. P; 0.” 

5. That the District Magistrate was moved by'lho' 
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complainant^ opposite party who on hearing both 
sides, himself drew up proceeding under sec. 133 
Cr-F-C., against the petitioner, directing him to remove 
the obstruction within 7 days or to appear before 

Magistrate Mr.to show cause why the 

order should not be.enforced. 

6. That the petitioner denied the existence of any 
public right on the alleged boat passage and alleged that 
no boat passage over the disputed land ever existed, 
and that the gopats were not public roads. 

7. That the learned Magistrate Mr. 

made no enquiry into the matter, nor adopted any 
other proceeding as comtemplated in sec. 139A 

Cr. P. C., and passed an order on.that the halaf 

should remain open for public use and directed the 

^netitioner to remove the alleged obstruction. 

8. That being aggrieved by the afore-said order 
your petitioner begs to move the Hon'bte Court in its 
Revlsional Jurisdiction on the following amongst 
other grounds :— 

Oronnds. 

(i) That the order complained of was bad in 
law, tdtra vires and without jurisdiction. 

(n) ^ha'c the order of the Magistrate was bad 
in law in as much as the District Magistrate had no 
Jurisdiction to order proceedings to be drawn up 
under seo. 133 Cr. P. C. in bis Revlsional Jurisdiction 
^gainst an order hf the Sub-Divisionsl Officer and 
that the whole proceeding based on the illegal oijder 
of the District Magistrate wae bad in law. 

That (fie order of the ^learned Magistrate 
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...was illegal, irregular and improper in 

view of Che facC that the prcTCedure adopted by the 
Magistrate was in direct contravention of the provi¬ 
sions of sec. 139A, Cr. P. C. 

(/v) That the order complained of ie not warran¬ 
ted on the evidence on Che record and in the circum¬ 
stances of the case. * 

(v) . 

(«0.V. 

And your petitioner prays that your l^ordships 
may be pleased to call for Che record of the case and 

Issue a rule upon the District Magistrate.and 

upon the opposite party...to show cause why 

the afore-said order complained of should not be 
vacated or your Lordships may be pleased to pass 
such other order as the circumstances of Che case may 
demand. 

And your petitioner, as in duty boudd, shall ever pray. 

Attidavit. 

I.son of.by occupation.resident 

of.thana.District.do hereby solemnly 

affirm and say as follows • 

1. That I am the petitioner and as such I am 
fully conversant with the factt? of the case, 

%. That the facts stated \n the above petition 
are true to my knowledge. . 

Prepartd in my office. Siynalnre of petitioner. 

Signature. 

Date. , 

Advocate- 
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Solemnly nffirmed thieihe . tiny of. . If^d7, 

Signature. 

Date. 


Commissioner of Affitlaiti. 

> Note. Where there is a denial ot the existence ot the public right 
it ia the duty of the Magistrate to inquire into the matter and come 
to a c(VtcluBioD under the provieiune of Sec. l.f.)A. and on the result 
of his conclusion would depend the question whether he should 'st.iy 
proceedings or should proeee<l under Sec. lit? or 198. Cr. 1*. C. 

No> 68< In the High Court of Judicature at Fort 

William in Bengal. 

^Criminal Revisionai JunathcUon.) 

In the matter of an application under section 4S9 
of the Code of Criminal Procedure. 

Petitioner...KXioxi Chandra Mukherji (3nd Party) 

V3. 

Oppoeite ..Subodh Chandra Ghosh (Ist Party). 

In the matter of an application 
against an order of Mr. 8. K. 
Bose Deputy Magistrate of Fa* 

ridpur dated.prohibiting 

the second party from interfer¬ 
ing with a certain right of way 
under section 147 Cr. P. 0.—an 
application for revision* of the 
order was rejected by the Ses¬ 
sions Judge of Farldpur on. 

----- 

SatMwify Patwary r. Bmmm Ati famadar, SO 0. W. N. 648. 
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To 

The Hon'blo SIR LANCELOT SANDERSON, 

Kt., K. C., (^ar-at-Law) 

Chief Justice and his Companion Judges of the 
Hon’ble Court- 

The humble petition of petitioner Kiron Chandra 
Mukherji. 

Most Respectfully Shew^th .— 

(1) That a petition was filed by the F^at Party 
before Mr. S. fC. Bo.se, Doputy Magistrate of Faridpur, 

District Faridpur, on.complaining of an 

alleged obstruction of a path^way by the Second Party 
and consequent likelihood of a breach of the peace, 

and that on.. ..the learned Magistrate passed the 

following orders : *'ro Elaht Police for enquiry and 
report by. 

(2) That the report by thq Police was submitted 

on.and that on.the learned Magistrate 

passed the following order on the body of the petition: 
^‘Issued notice on Kiron Chandra Mukherji to show 
cause why he should not be dealt with under section 
107 Cr. P. C. Fix." • . 

(3) That on.the learned Magistrate was 

pleased to pass the following orders : *'*Heard parties 
and seen documents. Draw hp proceedings under 
sectin 147 Cr. P. C., fixing. 

(4) ^ That the learned Magistrate recorded evidence 

and passed an order on....under section 147 Cr.P.C. 

prohibiting the second party from interfering with* 
the exercise of the righl olaUued by the First Party. 

(5) That an application for revision of the order 
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was made to the Sessions Judge of Faridpur who 
rejected the same on»t. 

(6) That being aggrieved by the afore-said order 
petitioner Eiron Chandra Mukherji (Second Pdrty) 
begs to move the Non'ble Court in its revisional juris¬ 
diction on the following amongst other grounds :— 

Grounds. 

(i) , That the learned Magistrate acted without 
jurisdiction in drawing up proceedings under sectioa 
147 Cr. P. C. after having ordered issue of notice upon 
th Second Party under section 107 Cr. P. C. 

(ii) That the learned Magistrate acted without 

jurisdiction in drawing up a proceeding under section 
147 Cr. P. C. because more than three months had ex¬ 
pired between the date of the alleged obstruction on 
.....and the date of the institution of the proceed¬ 
ing on.and there was no breach of the peace. 

(iii) That the learned Magistrate failed to consider 
the effect of the recent Civil Court decree (Exhibit 2) 
between the First and the Second parties & others re* 
garding the alleged right claimed by the opposite 
party. 

(iv) That the order of the learned Magistrate is 
otherwise erroneous. 

(v) ...■.. 

And your petitioner prays that your Lordships 
may be pleased to call for the record of the case and 
issue a rule upon the District Magistrate of Faridpur 
^apdiupon the .opposite party to show cause why the 
aforesaid order copiplained of .should not be vacated. 
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Arridavit. 

I, Kiron Chandra Mukherji, son of.by 

occupation...resident of.thana 

.IJistrict.do her^Jjy solemnly 

affirm and say as follows ;— 

1. That I am the petitioner and ps such I.am 
fully conversant with the facts of the case, 

2. That the facts stated in the above petition are 
•true to my knowledge. 

... 

* Signature of poHtioner, 

Prepared in my office. * 

Signature . 

Date . 

Advocate. 

% 

Solemnly affirmed this the.day of.1936. 

Signature.. . Date . 

Commissioner of Affidavit* 

Notes:—Where on receipt of a*petition regarding an alleged 
obatruction of a pathway and alleged likelihood of a breach of the 
peace, the Magistrate immediately ordered a Police enquiry but pro¬ 
ceedings under section 147 Or. F. C. were actually drawn up more 
than three months after and a final order made there on, the order 
under section 147 Or. P. C. was held to be without jurfsdic^n*. 

No. 50. Petition of objeoUon to a person chosen by 
lot as a Juror. (Section 277 Cr. P. C.). 

In the Court of Sesatons Judge of*. 

NOi •• sessaeOf* Under section.I. P* C. 

% 

Emperor vs. Accused .. • 

1 Sum Ohaudra vi. Adiiyu Ohondn 30 C. tTaN* S6S. 
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In the matter of an objection to the selection of 
‘ Juror.. 

The humble petition of...accused in 

the above case, 

Most Respectfully Sheweth :— 


Mr. . . i .a resident of . 

P. .who had been summoned as a Juror 


hbs been chosen by lot just now to be on the Jury 
which is to try the case of your petitioner, and your 
petitioner begs to object to ^his selection on the 
following, grounds:— 

Grounds. 

1. That the Juror above-named, is a relation of 
the deceased who is alleged to have been murdered, 
and as such has a predisposition naturally born 
of a large mass of hearsay that clustered around 
the incident of murder. 

2* That the afore-said gentleman is deeply 
interested in the prosecution—in fact the first 
informant happens to be a first cousin of his. 

3. That he has not the required amount of edu¬ 
cation which may enable him to follow the case 
intelligently. 

Your petitioner, therefore, prays that Mr..... 

chosen by lot as*a Juror may be relieved and replaced 
by another. • 

And your petitioner, as in duty bound, shall ever pray, 

Note.—The objection sboald be taken either verbally or in writing 
'immriiately the Joror is ohoeeD by lot and bU name is called ook 
abd he appears in Court 
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No. 60. Petition by a Juror or an Assessor after 
attending a Sessions Court for exemptiotf to sefve 
as a Juror or Assessor for a particular period. 

(Sec. 330 Cr. P. C.). 

In the Court of the Sessions Judge of. 

case No.of.Under Section 302 I. P. C- 

• % 

Crown vs. Accused.’ . 

In the matter of prayer fbr 
exemption to serve as a Juror 
• for some time to come. * 

The humble petition of Ramansth Ghosh, M.B.' 
who served as a Juror (or Assessor) in the above casd, 

Most Respectfully Sheweth :— 

(1) That your petitio^ier served as a Juror 
(or Assessor) in the above case—the hearing of which 
lasted for 45 days. 

(2) That your petitioner is a medical practi¬ 

tioner and sustained a heavy pecuniary loss daring 
the period he served as a Juror (or Assessor) and 
most of his patients engaged other medical men 
to attend them in the meantime, and your peti¬ 
tioner apprehends that he has very likely lost 
those patients. • 

(3) That your petitioner has, besides, sustained 
severe mental strain in carefully following the 
evidence in such a big trial. . 

Your petitioner prays that your lionour may be 
pleased to excuse your petitioner from attendance at 
the next periodical Sessions- 

And your petitioner, as in duty bound*, shall ever pray. 
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Mote.—The Hifch Court may relieve any special Juror from 
^labilltj^ to servb again as a Juror for twelve months. 

(Vide para 2 io seciion 330 Or. P. O) 

No. 61. Petition by a Jaror or an Assessor tor remission 

of line. (Section 382 Cr. P. C!). 

t 

In the Court of the Sessions Judge of... 

Case No.!of.Under Section 325 I. P. C. 

Crown vs. Accused . 

In the matter of prayer for remission 
of fine imposed^upon a Juror. 

The hitmble petition of.a Juror 

in the afore-said caee, 

Most Respectfully Sheweth :— 

(1) That your petition,er served as a Juror for 
3 days in the above case but was prevented from 

^ attending the Court on the fourth day due to a sudden 
attack of choleric diarrhoea. 

(2) That your Honour has been pleased to 
impose a fine of Bs. 50^- on your petitioner for 
non-attendance on the fourth day. 

(3) That your petitioner begs to file with this 

petition a certificate from Mr. 

.M. B., a registered medical practitioner 

who attendee! your petitioner on.... 

(4) That your petitioner did not wilfully absent 

himself from th4 Court on the fourth day of trial, 
that is. on.I... 

Your petitioner prays that your Honour may be 
jilea^ed to excuse your petitioner from his liahility 
to p4y the fine imposed. 

Ahd 70 |^r petitidner, gs in duty bound, shall ever pray. 
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Note.—The Court can remit or reduce the ftne under section 332 
Cl. (4) Cr. P. C. No appeal lies from the order of the Sessions* 
Judge imposeing lino on a Juror or Assessor*. 

• 

No. 62. Petition by a proposed Juror or an Assessor 

* for exemption of liability to serve as a Juror 
or Assessor. (Section 320 jCr. P. €.). 

In the Court of the District Judge, 

(District Magistrate,) 

Faridpu^. 

In the matter o^ prayer for exemption to serve 
as a Juror. 

The humble petition of... 

Most Respectfully Shewetb :— 

(1) That from the list hung up it appears that 
your petitioner has been chosen to serve as a Juror 
in the district of Faridpur for the year 1933-36. 

(2) That your petitioner is aged 65 years. Besides, 
he is short of hearing for the last 10 months. 

(3) That the general health of your petitioner 
■does not permit him to bear the strain of following 
■the evidence closely for a prolonged period. 

Your petitioner, accordingly, prays that his name 
may be removed from the list of Jurors and he may be 
exempted from serving as a Juror. • 

And your petitioner, as in duty bound, sljall ever pray. 

N. B.—This applicsUon is made under s&tioa 320 Cr. P. C. For 
grounds of exemption—read the said section. 


1. In the matter of Oour Surun Date, 8 WfB. 83. 
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No. 68. Petition by a lunatic’s guardian intorming 
' the* Court ot Sessions that the accused 

is a lunatic. 

(Sections 468 & 465 Cr. P. C.). 

In the Court of the Sessions Judge 

of. 

, 

Case No. 32 of 1920 under section 302 I. P. C. 

Crown vs. Accuned Hsri Dome. 

Son Ealu Dome. 

* .Village Patipur. 

, Thana Mirpur. 

In the matter of petition informing the Court that 
the accused is a lunatic. 

The humble petitiod of Ealu Dome father of 
the accused lunatic Hari Dome, 

m 

Most Respectfully Sheweth :— 

(1) That the accused is petitioner's son and that 
this petition is being made on behalf of Hari Dome the 
accused for information of the Court that he is a 
lunatic. 

(2) That the accused who is living with your 
petitioner is a lunatic for the last 7 years and that 
he is of ^unsound mind and Incapable of making his 
defence. 

Your petitioner prays that the Court may be 
pleased to get the aoeused examined by the Civil 
Surgeon of the District or by such other Medical 
Officer as the Local Oovernment may direct and 

V * • 

■ op ekamining the Medical Officer and on taking 
sueh evidence as may be'adduced, may be pleased 
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to try, with the aid Jurors, the question aboht the 
insanity of the accused before proceeding with the, 
trial. 

And your petitioner, as in dut^ bound, shall ever pray. 

Kote :—This application can be made either before the Magistrate 
or before the Sessions Court. The Sessions .Judge trill try the 
question of lunacy with the aid of the Jury or Assessors, as the case 
may be, and will come to a finding on the point. It is for the Crown 
to prove that the accused is capable of making his dcfeocc*. , 


No. 64. Petition by an European British Subject 
praying that the majority of Jurors for his trial shall be 
European or American. (Section 276 CrrP. C ). 


In the Court of the Sessions Judge of. 

Case No. 172 of 19^5. Under section 302 I>P.C. 

Crown t’.H. y4cc«s<?d W. T. John. 

In the matter of petition of accused W. tT 
John in the above case. 

Most Respectfully Shewetl) :— 

1. That the petitioner (accused) has been charged 
under section 302 I.P.C. on the allegation that he 
intentionally and with the knowledge of causing death 
assaulted and thereby caused death of one Dhipu 
Bera, a cooly of Monihari tea gardeti of,which the 
accused is an Asst. Manager. 

2. That the afore*said case started at the 

instance of Dhipu Bera's brother Ram^in Bera. 

3. That the petitioner is an Eifropean British Sub> 
ject and that he apprehends that unless the trying 

1. Emp VB. Oopi Mohan Sahd. 51 Cal. ^7 «b 26 Cr. L. J. 2^. 
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Jury has an European or American majority the 
verdict will <}e tainted with bias resulting in injustice. 

Your petitioner prays that your Honour may 
be graciously pleased (To try him with the aid of a 
Jury majority of which would be eitheV Europeans 
or Americans. 

And your petitioner, as in duty bound, shall ever pray. 

Note.—If the accused be an Indian and the complainant be an 

European British Subject, the accused can also make an application 

for selection of Jury the majority of which shall be Indians. 

( 

No. 65. Petition of appeal under Section 443 Cr, P. C. 

to Sesslond Judge by European British Subject against 

Magistrate's finding in a proceeding under 

Chapter XXXIIl Cr. P. C. 

< 

In the Court of the Sessions Judge of. 

Case No.of.under sectian 326 LF.C. 

Crown at the instance of 

Afiz^ddi Molla. « Acemed T. C. John, 

Son.. Son of. 

Village . of.. 

Thana. Thana. 

In the, matter of an appeal by T. C. John, 
rejecting his claim to be tried under the 
special provisions of Chapter XXXIIl Cr. P. C. 

The humble petition of T. C. John accused 
in the above case. 

Host Respectfully Sheweth :— . 

I 

. I. * That the petitioner, who is an European British 
Bub^eot and is charged with under section 325,1. P, C> 
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for causing grievous hurt to the complainant, claims 
to be tried under the special provisions of Chapter 
XXXril Cr.,P. C. 

*3. That the learned Magistrate, on an investiga¬ 
tion into the claim of your petitioner to be treated 
as an European British Subject, rejected the pray‘er< 

3. That the petitioner being aggrieved by the 
afore-said order of the learned Magistrate rejecting 
his prayer, begs to prefer this appeal on the fojiowing 
amongst other grounds :— 

Grounds. 

(i) For that the learned Masistrate should have 
accepted the evidence of ^tatus adduced by your peti> 
tioner. 

(ii) . 

(iii) . 

And your petitioner prays that your Honour 
will be pleased to call &>r the record and after 
hearing your petitioner and the Crown pleader be 
pleased to set aside the learned Magistrate's order 
and direct that the petitioner be tried under the 
special provisions of Chapter XXXIll of the 
Criminal Procedure Code. * • 

And your petitioner, as in duty bound, shall ever pray. 

Note An affidavit by a person who knows the nationality of the 
accused is admissible in evidence in*support of t^c claim put forward 
before the Magistrate*. * 

Nb. 66. Transfer application to the District Magistrate. 

(Section 627 Cr. P. C.). . 

a 

In the Court of the District Ma^strate, B^lheP, 

1. Gallagher n. £mp. 6al 52»28 Cr. L. J. (483). 





CBIATINAL COURT PBACTiCE [ PT. VUI 


t»58 

Case No.of.under Section.I.P.C. 

Emperor ve. Accused Hari Das Pal 

at the instance of. .Son of. 

complainant .Village. 

BanvDhupi...Thana. 

, In the matter of the petition of accused Hari 
Das Pal for transfer of the above case from 
rthe flle of Mr. S. Bose, Deputy Magistrate, 
Sylhet, to the file of some other Magistrate. 

The humble petition of Haridas Pal accused, 

Most Respectfully Sheweth :— 

(L) That the afore-said c^ase was started on. 

at the instance of the complainant Ram Dbupi and the 
^aid case is still pending? in the file of Magistrate 
Mr. S. Bose for trial. 

(2) That the said case is a simple one but the 
learned Magi.strate is adjourning it from time to time 
and your petitioner is being put to considerable 
difficulty and inconvenience. 

(3) That the learned Magistrate while holding a 
local enquiry ija the said case strongly expressed an 
opinion before an officer ot the accused that there 
are boundary mark^ and other indications on the spot 
to show that the complainant’s party was in peaceful 
possession of the la«d. 

(4) That the complainant's son-in-law Mr. A- N. 
Ohqse; is an intimate friend of the Magistrate and 
that^tliey both we^e seen by the accused and many 
persons gtoing to-gether to cinema* and other public 

^places of ente.rtalnmente. ' 
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(5) Your petitioner apprehends that ^e will nof 
get a fair trial at the bands of^ Magistrate Mr. S. Bose- 
Your pet^itioner preys that your Honour after 
calling for the record and hearing botfi the parties 
be pleased to transfer the case to t^e file of some other 
Magistrate* ‘ 

And your petitioner, as in duty bound, shall ever pray* 
Note. This petition lie it contains all^ations about the condact of 
a public servant ahould be supported by an affidavit of a reepoiisible 
person who knows the facts of tiic case {Section 639 (d) Of P. O.) 

No. 67. An application to High Court lor transfer of a 

case. (Section 526 Cr. P. C-)- 

In the High Court of Judicature, at Fort William 

in Pengal. 

{Criminal ^eoinionat Jurisdiction). 

Accused petitioner Ram Chandra Das ♦ 

vs. 

Complainant oppositv party Bhola Nath £undu 

In the matter of an appKcation for transfer of case 
No* 5 of 1925 pending at Kandi, in the District of 
Murshidabad, before Mr* P. K. Roy a Magistrate with 
1st class powers, from the Court of the said Magis¬ 
trate to the file of some other Magistrate. 

To the Hon’ble, * • 

Sir John Rankin, Kt., K* C., 6ar*at-law, 

C5hief Justicoi 

and his Companion Judges of tbo Hon'ble Court. 

The humble petition of Ram Chandra Das, accused 
petitioner, 

Mewt Respectfully Sbewejh *• * 

(1) That the complainant oppo84e party brought 
a case U/S 500 I. F. C?, ■against your petitioner on the 
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allegation that at a public meeting of the ratepayers 
of the Eandi Municipality held at Kandi on 21.1.35, 
the accused petitioner defamed the opposite party 
who is the Vice*Chairman of the local idunicipality 
by saying that he was dishonest in his dealings with 
the Municipal Funds. 

(2) That the said case is pending before Mr. P. K. 
Roy for more than 6 months, but that the learned 
Magistrate is not trying to expedite the hearing of 
the case and is allowing frequent adjournments 
to the opporite party on flimsy grounds. 

(3) That your petitioner has come to know and 
is satisfied on enquiry that the said Magistrate and 
the complainant are on fiiendly terms. And that 
shortly before the alleged case was started the com- 
Vleinant opposite party entertained the Magistrate in 
his own house. 

(4) That on 3 9-25 • an intermediate date fixed for 
hearing of the case, the I&arned Magistrate openly 
gave out in Court that the accused petitioner was a 
man of violent temper and that he heard complaints 
against him from the people of the locality. 

(5) That the learned Magistrate at first released 
the accused petitioner on a bail of Rs. 200/- but that 
on a subsequent date the said Magistrate directed the 
petitioner to furnish security for Rs. 1000/- for his 
appearance in Court. 

(6) That the accused petitioner moved the 
District Magistrate U/8 S28 Cr. P. C. for transfer of 
the •■case but thav his prayer was rejected by the 
j^earned j^istrict Magistrate oq 60.lb.25. 
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(7) That your petitioner being aggrieved by> the 
afore>said order of the District Magistrate begs to 
move your Lordships on the fol^wing amongst other 
grounds. 

Grounds. 

(1) For that under the circumstanQes as staged 
above the learned District Magistrate should have 
transferred the case to the file of some other compe^ 
tent Magistrate for trial. 

(2) For that there is, reasonable apprehensic^n in 
the mind of your petitioner that he will not ^et a fair 
and impartial trial if the case be tried by the afore*said 
Magistrate, Mr. P. K. Roy. 

Your petitioner prays t^at your Lordships may 
be pleased to call for the record of the case and to. 
issue a rule upon the District Magistrate, Murshida- < 
bad and upon the opposite party to show cause why 
the afore-said case .should not be transferred from the 
file of Mr. P. K. Roy to the ^le of some other first 
class Magistrate of the District. 

> 

And that your Lordships may be further pleased 
to pass such order as may seem fit and proper in the 
circumstances of the case and that pending the 
hearing of this application further proceeefing-t in the 
case before the trial Court may be stayed. 

And your petitioner, as in duty bound,* shall ever pray. 

Affidavit 

I, Ram Chandra Das, son of Late Hari Nath Das, 
by oobnpation money-lender, resident of £andi in the 
district of Murshidabad do hereby soleinnly affirm * 
follows 
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(1) Th^t I am the petitioner in the case and that 
1 am fully aware of the facte stated in this petition* 

I 

(2) That the facts stated in the petition are true 

to my knowledge. • 


Signature of petitioner- 
Prepared in my office 

% 

23.12.25. Sd/- N. Sanyai, 

' Advocate. 


Solemnly affirmed this the 19th day of December, 
1925 before me. 


19.12.25. 


Sd/* M. Hydert 
Commiasioner of Affidavit. 


Note :-'High Court does not transfer a case unless there be 
reasonable Rtonnd for the apprehension. There is no hard and fast 
rale as to the cinumstanoes which ma; gire rise to an apprebeosion 
in the mind of the petitioner. ^Tbe petitioner cannot possibly prove 
actual bias on the part of the Ui^strate. He can only place oertun 
facts and circumstances from which the High Coart has to draw an 
inference. If the Magistrate expresses a strong opioioa against the 
accused, the case deserves to be faransferred. A Magistrate who has 
first hand knowledge about the facts of the case from sources outside 
the record,,Is ndt competent to try the ease. 

Note :—On the ground of friendship a case cannot 
be transferred but along with other circumstances 

t 

there may be U reasonable appprehension in the mind 
of the accused that he will not get a fair trial. If 
thSL allegations contained in the petition which is 
^^ora are found to be uptrue, the deponent of tho^ 
aftdaislt is llatil'e to be oriminallx prosecuted. 
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No. 6S. Petition by a guardian of a miitor child 

for maintenance againat father. 

(Sec. 488Cr.‘P. C.). 

» . 

In the Court of.Magistrate 

of. 

• 

Case No.Under Sec- 488 Cr. P. C. 


Petitioner (minor) (X) 

Son of. 

Village . * 

Thana. 


Oppoeite Party (Z) 

Son of.. 

Village. 

Thana.. 


Through his next friend 
(maternal uncle) (Y) 

Son of. 

Village . 

Thana.... 


In the matter of mainte{iance of minor (X) son 
of opposite party (Z) u/s 488 Or. P. C> 

The humble petition of the minor (X) through his 
maternal uncle (Y) Most Respectfully Sheweth 

1. That the opposite party (Z) lawfully married 

the petitioner's mother according to the 'Hir^du rites 
on...(piue dafe) : your petitioner (X) is the son of the 
opposite party born of that.marriage. 

2. You petitioner's mother, died on..^......Since his 

mother's death the petitioner (X)ha9Pbden living under 
the care and protection of his maternal uncle. (Y). 

3.. The opposite party, (Z) although a man ot 
means, took no notice of *the petitioner since Iris 
mother's death excipt *1^ casual enquiries. Your 


















964 


CRIMTVAL COURT PRACTICE [ Pt. VIII 


'petitibner's* maternal uncle (Y) went out of job last 
year and it is somewhat difficult for him now to 
maintain his family. Your petitioner, the minor son 
of the opposite party, is now 11 years old and is 
already in school. 

4. Your pbtitibner's maternal uncle (Y) met the 
opposite party last month, told him about his diffi¬ 
culties arising out of the loss of fais employment, and 
asked him to come forward with some help every 
month for the education and irp*bringing of his son, 
the petitiocier. 

5. The opposite party, it appears, is seeking to 
avoid the liability for the maintenance and education 
of his child, the petitioner,land has not so far remitted 
any sum although repeatedly requested. 

6. The opposite party (Z) is a man with a monthly 
income of Rs. 300/" from salary and house rent and 
your petitioner would put down the negligence of the 
opposite party to a life of'dissipation now led by him. 

Your petitioner prays that the Court may be pleased 
to issue notice on the opposite party and after taking 
necessary evidence be pleased to order the opposite 
party (Z) to,,pay a monthly allowance of Rs. 50 for 
the main'cenance and education of the petitioner. 

And your petitioner, as in duty bound, shall ever pray. 

N. B. Read for the law on the subject Fait II Chapter XII pp. 
180-184. „ 

No. 69. Petition by wife under seotion 488 Cr. P. C. tor 

^ maintenaoee—against hnaband. 

Imtha^Court of.....*..Magistrata 

of. 
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Case No.Under Sec. 488 Cr. P. C.. 

Petitioner X ( Wife) Opposite Party Y {Husband). 

Daughter of. Son*of. 

Village.*. Village.«. 

Thana. Thana... .. 

Occupation. Occupation .. 


In the matter of petition for maintenance of pelji* 
tioner ^Plrom her husband Y. 

The humble petition,of X (wife) 

Most Respectfully Sheweth .— 

1. Your petitioner X is the married wife of the 
opposite party, Y. the marriage between them was 
solemnised according to thct Hindu rites on. 

2 The opposite party Y is a clerk on the staff 

of Messrs.bolding a respon-* 

sible position and drawing a salary of Rs. 175/* per 
month. 

3> The opposite party, Y, severely assaulted the 


petitioner X on<<>'...and drove her away from 

his house on.in presence of several gentle* 


men of the locality. 

4. That the opposite party Y lea^s a life of 
drunkenness and debauchery. Fie is beside^ a man 
of uncertain temperament and would^ flow into rage, 
in season and out of seasoij, without any reason 
whatsoever. He is lost to all sense,of'decorum and 
would use extremely filthy language. 

5>* Your petitioner, after she was driven out of.the 
house by the opposite party,* came over to her fathej^s* 
place on the same day and has been staging with him. 
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6., The^opposite part 7 was served with a pleader’s 
notice to send your petitioner Ra. 25/* every month 
for her maintenance bnt with no result. Having 
regard to the violent temper of, Y and,still more his 
inhuman way of beating your petitioner she does not 
venture to come /over to the place of the opposite 
party. 

. Your petitioner prays that your Honour may be 
pleased to issue notice on the opposite party4lid after 
taking evidence of both sides be pleased to order the 
opposite party to pay the petitioner maintenance at 
the rate o^ Rs. 25/> per month. 

And your petitioner, as in duty bound, shall ever pray. 

Note For law on the eubjectipleaeo refer to Part II Chapter XII 
p^ee 180—184. After reading the same draw up the application. 

No. 70- Objection of a bnsband in a maintenance 

ease. (Section 488 Cr. P. C.). 

* In the Court of .Dy. Magistrate 

exercising First Class powers at. 

Case Ko.of.Under Section 488 Cr. F. C. 

Sm. Radliarani Dutt. .....Petitioner 

t ' i>«. 

Sukumar Dutt. Opposite Party. 

I 

In the matter of an .application under section Al8 
Cr. P. C. ' . 

. (.Statement of cAjection of the opposite parfy.)^ 

« 

^ Tha bumble ^letitiOD oC opposite party..huaband 

of tb^petitionrr in the above oate, 
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Most Respectfully Sheweth , 

1. The statements made by the petitioner in her 
application affecting the conduct, character and means 
of the opposite party are untrue. Thp only true 

i 

statement in the petition being that she is the opposite 
party’s legally married wife. * . . 

2. The opposite party would beg leave to state 

below a true and correct version of the facts aixl 
•circumstances which led to the unfortunate split with 
Ihe petitioner. , • 

(a) The opposite party is a quiet soft of man 
and was never cruel to the petitioner or 
assaulted her as alleged. 

(b) The petitioner isj a lady of extremely bad 

culture and still worse temper. She would 
be hard on all the relations of the opposite* 
party, and quarrel, in a disreputable way, 
with the opposite party for no earthly 
reason. • 

(c) The opposite party could not put up with 

the conduct of the petitioner when on. 

she passed all limits and assaulted the 
opposite party’s widowed sister-in-law. This 
met with good protest from Che lOpposite 
party who in his turn chastised her. This 
was too much for the petitioner and her 
overbearing manners'. She loat her self-con¬ 
trol, and created a scene with hM glib tongue 
and a pack of lies, and left foAier father's 
place. ■ , ' • 

^d) The opposite party is williqg to. maintain 
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• 1;he petitiooer if she comes over to his place 
and lives with him decently as his wife. 

(e) The opposit*e party is a man of slender 
moans earning Rs. 50/* a mon^h with a good 
number of dependants. 

I 

*In the oirbumstances stated above your petitioner 
would pray that your Honour may be graciously 
pleased to hear evidence of both parties and reject 
the petition for maintenance. 

And your petitioner, as in duty bound, shall ever pray. 

No. 71. Petition by husband tor reducing the 
allowance ordered to be paid to wife. 

(Section ^9 Cr. P. C.). 

In the Court of.Magistrate 

of. 

Case No.of..Under Section 488 Cr. P. C. 


P^itioner ' Opposite Party 

(Wife) (Husband) 

Daughter of... Son of. 

Village. Village. 

Thana. . ... Thana...... 

Occupation. Occupation. 


In the matter of petition of opposite party ^or 
reducing the allowance Ordered to be paid to his wife. 

Ilie^umb'le petition of Opposite Party. 

Most Respectfully Sheweth 

(1) That the opposite party was ordered to pay 
Rs. 25f^ p. m. as allowance to hjs wife, the petitioner 
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in the above case by your order No.dated. 

passed in case No.of 1929. 

(2) That the opposite party faithfully carried out 
the order ^nd paid the allowance to the petitioner 
ail along. 

(3) That the opposite party who was an employee 

in the office of Messrs.^.••on a monthly 

salary of Rs. 175, lost his job at the time of the general 
reduction made in the office in January last. 

(4) That in consequence the opposite party is in 
extreme pecuniary difficulty at present, and is unable 
to pay the full amount of the allowance ordered to the 
petitioner, his wife. 

The opposite party prays that in the afore-said cir- 
cumstanceH the monthly Hllowance ordered to be paid 
by the Opposite Party to his wife may be reduced to 
Bs- 10/- p- m. 

And your petitioner, as in duty bound* shall ever pray. 

Note :~SimiIar petition for c^ncelliDg the order for tniuntenanco 
niay be filed by the husband if subsequent to the order the marriage 
is dissolved by a decree of a Civil Court or if it is held m a regular suit 
that thei'e was no valid marriage between the parties. The Magistrate 
will enquire into the ollQpitiODs maile and pass orders suitable in the 
eiroumstances of the casa If after tlio onlcr poised in the main* 
tenance esse the parties enter into a separate a|;reement that will 
amount to a change in the ctrrumstancea and an application can be 
made for modifying the order in terms of agreement made'. 

No. 72. Petition by wife •for enforcing maintenance 

allowance ordered by Court. (Soction 490 Cr- P* C.). 

• In the Court of.^.Magistrate 

• ^ of.' 

1. Prabhu Lai v$. R(imi 28 All. 165*22 A, W. N. 224. * 
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Case No.of.Under section 488 Cr.P.O. 

* • 

Petitioner (Wife) Opposite PartyiHusbaud) 

Daughter of.•••.•' Son of. 

Village..». *'*• Village...... 

Thana. Thana. 

In the matter of petition by the wife for en- 
for 9 ing the order as to the payment of maintenance. 

The humble petition of petitioner (wife). 

Most Rospeotfuily Sheweth *.— , 

(1) That the Opposite party was ordered by your 

Honour by your order No.dated.passed in 

case No.to pay a monthly allowance of 

Bs. 50/- to his wife, the petitit)ner. 

(2) That since the order the opposite party has 
not paid a copper to the petitioner in terms of the 
afore-said order* A copy of the order which was 
furt^ished to the petitioner ^y the Court is attached 
herewith. 

Your petitioner prays that after issuing notice 
to the opposite party your Honour may be pleased 
to enquire into the allegations made in the petition, 
and on being satisfied that the allegations are 
true may be pleased to attach the properties of 
the opposite party mentioned in the Schedule 
annexed hereto ‘for enforcing payment or in the alter- 
natire the Ooqrt may be pleased to issue a warrant 
for t^e arrest of the opposite party and put him lAto 
prison for such a period ,as the Court may deem 
proper* 
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SCHJS DULE—Lifit of Prop^rtioH^ 

And your petitioner, as in duty bound, shall ever pray. 

Note.—The law provides for impriA>nment after default is made. 
The order for infprisotinierit may be passed when^he^hushand wilfully 
neglects to pay the amount of maintenance orderd to be paid.' 


No- 78. Petition tendering apolbgy to a conteiqpt 
proceeding. (Section 4S4 Cr. P. C.). 

In the Court of....Magistrate 

of. 

Case No.of...'..Under Section..... 

I. P. C.’or Cr- P. C. 


Complainmii 

Son of . 

Village. 

Thana .. 



Accused 
Son of . 
Village . 
Thana . 


In the matter of an applica¬ 
tion for pardon in a contempt 
proceeding. 

The humble petition of.. .a witness 

for the defence in the above case, 

Most Respectfully Sheweth 

(1) Your petitioner was cited as a witness by the 
accused in the above case and your Honour was 
pleased to summon him for attending Court to day. 

(2) That while under cross-examination the law¬ 

yer for the prosecution put your petitioner a question 
af^cting his position as a gentleman with a view 
to annoy him. • 

I Sidhtstfor Tear VB.iQyanada Daei 22 291. 
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(3) Your petitioner fett very much hurt at the 

* I 

insinuation which was absolutely false and naturally 
lost his temper. , 

(4) Your Honour was pleased to ^•emark and 
cautioned your petitioner about his conduct but ‘as 
the lawyer for the' prosecution still pursued the same 
line 'of cross-examination which your petitioner 
believes was solely directed to humiliate him, your 
petitioner inspite of the caution held out to him 
by the (.Court flew into a rage and made an insul¬ 
ting remark affecting the conduct of the prosecution 
lawyer and your Honour as the presiding Judge 
for allowing the vexatious questions to be put. 

(5) Your Honour took exception to this conduct 
of your petitioner and wal pleased to draw up a 
proceeding under section 480 Cr. P. C. for contempt 
for committing an offence punishable under section 
228 I.P.C, against him and he was called upon to show 
cause why he should not be punished. 

(6) Your petitioner is a man of weak nerves and 
is of neurotic temperament. He sincerely regrets the 
incident and offers unqualified apology to the lawyer 
and to the Court for what had happened. 

Your feti^ioner, accordingly, prays that your 
Honour may be graciously pleased to accept the 
apology of your petitioner and to grant him pardon. 

And your petitidher} ae in duty bound, shall ever pray. 


Note—The Ptoceediog io a contempt case can be drawn up under 
acction Or. F. C. for offences mentiqned iu that section. The 
Court can pouse the amused under oection 43i Cr. P.C- on tendering 
adequate apology. 
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No. 74. Petition by a witness to back, 
documents tiled by him. 

In the Court of.........Magistrate 

of. . . 

Case No.of.Under Section.I. P. C. 

The humble petition of.....’..i... 

a witness in the above case. 

Most Repectfull Sheweth :— * 

(1) That the above case wa.s disposed of by your 

Honour on... * 

(2) That your Honour's judgment was» confirmed 

by the Appellate Court on. 

Your petitioner prays that the documents noted in 
the schedule filed by him in the above case may be 
ordered to be returned to him. 

J^hedule oj documents filed ; 


Signature of the witness. 

% 

No. 75. Petition for getting copies of judgment etc. 
by an accused free of costs. (Section 371 Cr. P. C-). 


In the Court of.. 
Case No.of 



.Magistrate 

. .. 


Under Section 148 I. P. C, 


(For rioting with deadly wea¬ 
pon), disposedfof on. 

Crown vs. Accused 

Son of ... 

Village .v*"". 

Thafna . 














CRIMINAL COURT PRACTICB [ PT, VIII^ 

Id .the ipatter of the application for a copy of 
judgment. 

The humble petitioit of.accused in the 

above case, • ' 

Most Respectfully Sheweth ;— 

t 

(1) That your petitioner has been convicted by 
your Honour in the above case and sentenced to 
undergo 3 years R. I. 

(2) oThat your petitioner is quite innocent of the 
charge. He was implicated in the riot by the com* 
plainant’s party out of grudge over possession of a 
plot of homestead land close to your petitioner's 
house. 

I 

(3) That your petitioner has been advised to 

frefer an appeal to the District Judge of.from 

the judgment convicting and sentencing your peti¬ 
tioner. 

t4) That a copy of the 'judgment is necessary for 
filing with the petition of appeal. 

Your petitioner prays that your Hon’our may be 
pleased to direct the office to grant to your petitioner 
a copy of the judgment free of costs at an early date. 

And your petitioner, as in duty bound, shall ever pray. 

Mot*:—In snmmoos'cases oopiee of judgment cannot be granted 
free of charge and tl^e applicant Will hare to pay neceaeary charges. 
This application can alas be made before the Beasions Judge 
gettioj^eoinea of judgment and heads of charges to the Jury free of 
costa.* 





CHAPTER 111 
AFFIDAVITS. 

Rules’. 

. The adi(favit shall contain the ilame of the . 

Court, names of parties to the case or proceeding, 

• 

number and year of the case ; if there’be no case, the 
affidavit should be entitled,-'*‘In the matter of the- 

petition of.of.Every affidavit should 

be divided into paragraphs and every para should be 
numbered. The person making the affidavit has to 
be fully described by giving his name, father's name, 
residence, profession, age. The affidavit must be 
confined to such facts as the deponent is able of his 
own knowledge to pro\« except on interlocutory 
application, on which statements on hie belief may 
be admitted, provided that the grounds thereof Sfh 
stated. Upon any application evidence may be given 
by affidavit at the instance of. either party but the 
Court may order the attendance of the deponent for 
cro88*ezaminatioD. If the deponent making the affi¬ 
davit is not personally known to the commissioner of 
the affidavit, the deponent is identified by any person 
known to the officer of the Court. ^ literate man 
must read and sign the affidavit. To ah illiterate 
man the commissioner of affidavits explains the con¬ 
tents of the affidavits. 

Different High Courts havh framed rules regarding 
slkearlng of affidavits. The rules are practically the 
sahie in substance. The rules framed by the. High 
Courts at Allahabad and Rangoop are reprodu&ed 
belo^:— 
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Rangoon Rules. 

The officer administering the oath to the declarant 
of an affidavit should firiit make the declarant take 
the oath or affirmation. Then he should make the 
declarant repeat the whole of the statement written 
in the'affidavit a‘3 coming from him- Then the decla> 
rant should sign the affidavit and lastly the officer 
adnfinistering the oath should sign and date it. 

Every affidavit to be used in a Court of Justice 

should be entitled. “In the Court of.at. 

naming the. Court. If there is a case in the Court, 
the affidavit in support of or in opposition to an 
application respecting it must also be entitled, “In 
the case of...“ , 

If there is no case in Court the affidavit should be 
e^ru'itled, “In the matter of the petition of.” 

Every affidavit containing any statement of fact 
shall be divided into paragraphs and every paragraph 
should be numbered consecutively as nearly as may 
be confined to distinct portion of the subject. 

Every person other than a complainant or accusedi 
in a case in which application is made, making an 
affidavit shall be described in such a manner as will 
serve to identify him clearly, that is to say, by the 
statement of his full name, the name of his father, 

f 

his profession or trade, and the place of his residence. 

When the declarant ift any affidavit speaks to any 
(fact within his own knowledge, be must do directly 
and positively using the words “I affirm (or make 
•oath’*) and say". 

W.aeo the particular fact ia.ncft within the deola* 






!pH. Ill ) 


AFFIDAVITS 


977 


rant's own knowledge, but it is stated from infor* 
mation obtained from others, the declarant must use’ 
the expression. ‘'I am informed ' (and if such be the 
case should .add)" and verily believe it to be true". 
■or he may state the source from which he received 
such information. When the statement rests on facts 
disclosed in documents or copies of documents pro* 
cured from any Court of justice or other source tjie 
deponent shall state what is the source from which 
they were procured and his information or belief as 
to the trxith of the facts disclosed in such documents. 
Every person making an affidavit, if not 'personally 
known to the commissioner shall be identified to 
the commissioner by some person known to him and 
the commissioner shall spdcify at the foot of the peti¬ 
tion or of the affidavit (as the case may be) the name 
and description of him by whom the identification 
is made, as well as the time and place of the identifi* 
•cation and of the making of the affidavit. 

If any person making an affidavit is ignorant of 
'the language in which it is written or appears to the 
commissioner to be illiterate or does not fully under¬ 
stand the contents of the affidavit, the commissioner 
shall cause the affidavit to be read ahd explained 
to him in ‘a language which he understands. If it 
is necessary'to employ an interpreter for this purpose; 
•the interpreter shall be sw^rn to interpret truly. 
Whies an affidavit is read and explained as herein 
prd^kfod tile commisanoner shall certify in writing 
at ile foot of the affidavit that it has bednso^ad 
and explained and iliat the declarant seemed perfedlly 

U 
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to understand the same at the time of making the 
UfiSdavit. When an interpreter is employed the 
commissioner shall state in his certificate the name 
of the interpreter and the fact that he was sworn 
to interpret tl'uly. . 

In administering oaths and affirmations to decia' 

ranth the cornsnissioner shall be guided by the 

provisions of the Indian Oaths Acts, 1873. 

« 

Allahabad rules. 

Affiriavits shall be entitled,/*ln the Court of at...*' 
(naming such Court). If the affidavit be in support 
of or in opposition to an application respecting any 
case in the Court, it shall also be entitled, in such 
a case. If there be no such case it shall be entitledr 

“In the matter of the petition, of., Affidavits 

,ghaU be divided into paragraphs and every paragraph 
shall be numbered consecutively and as nearly as 
may be, shall be confined to the distinct portion of 
the subject. Every person making any affidavit 
shall be described therein in such a manner as shall 
identify him clearly, and where necessary for this 
purpose, it shall contain the full name, the name 
of his father, his caste or religious persuasion, his- 
rank or <^egrie in life, his profession, calling, oecupa^ 
. tion, or trade and the true place of his residence. 
Unless it be otherwise provided, an affidavit may be 
made by any person ^1n coguisance of the facts 
deposed to. Two' or more persons may join in an 
ajCidavit; each shall depose separately to thos# &eta 
wMdhare within his own knowledge, and suchtkets 
shUhhe stated in separate'paragraphs. 




APFJDAVITS 




When the declarant in any aflSdavit speaks to any 
fact within his own knowledge he must do io directly 
and positively, using the words “I affirm” or “I make 
oath and say”. * 

Except in interlocutory proceedings affidavits shall 
strictly be confined to such facts as the declarant 
is able of his own knowledge to proVe. tin interlocu¬ 
tory proceedings, when the particular fact is not 
within the declarant's own knowledge, but is stated 
from information obtained from others, the declarant 
shall use the expression* “I am informed” and if* such 
be the case “and verily believe it to be ^ue“ and 
shall state the man and his address and shall suffi¬ 
ciently describe the person from whom he received 
such information. , 

When the application or the opposition thereto 
rests on facts disclosed in documents or copies o^ 

m 

documents procured form any Court of justice or 
other source, the declarant shall state what is the 
source from which they Were procured., and his 
information and 'belief as to the truth of the facts 
disclosed iu such documents. 


When any place is referred to in an affidavit it 
shall be correctly described. When in,an affidavit 
any person is referred to, such person, tb6 correct 
name and address of such person,,and such further 
description as may be sufficient for the purpose of the 
identification of such person, shaU be given in the 
affidavit, 

SiVery person making an affidavit for use in a 
Civil Court ehall, if not personally, known to Uie 
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person before whom the affidavit is made, be identified 
to that person b^ some one known to him, and the 
person before whom the affidavit is made shall state 
at the foot of the affidavit the name, address and . 
desoriptionof him by whom the identification, was 
made as well as the time and place of such identifi¬ 
cation. 

No verification of a petition and no affidavit pur¬ 
porting to have been made by a pardanaahin woman 
who has not appeared unveiled before the person 
before whom the verificatidn or the affidavit was 
made, shfall be used unless she had been identified in 
manner already specified and unless such petition or 
affidavit be accompanied by an affidavit of identifica¬ 
tion of such woman made at the time by the person 
who identified her. The person before whom an 
“Affidavit is about to be made shall before the same is 
made, ask the person proposing to make such affidavit 
if he has read the affidavit and understands the 
contents, and if the person proposing to make such 
affidavit state that he has not read the affidavit or 
appears to be illiterate, the person before whom the 
affidavit is about to be made shall read and explain, 
or cause soqie other competent person to. read and 
«xpiain*in hts presence, the affidavit to the person 
proposing to ma^e the same and when the person 
before whom the affidatdt is about to be made is thus 
satisfied that* tbdi person proposing to make such 
aiffidavit understands the contents thereof,-'iha<.affi* 
4^t may ^e/made. The iviraon before whdm' an 

Allldljrit ^ znads,. ahaH 'certify at the foot of the 

•« 
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affidavit the fact of the making of the affidavit before 
him and the time and place, wh^n and where it was 
.made and shal^ for the purpose of t)ie Identification 
marl» and initial any Exhibit referred* to in the 
affidavit. 

If it be found necessary to correct any clerical 
error in any affidavit, such correction may be mad^ 
in the presence of the person before whom the 
affidavit is about to be made and before, but not ^fter» 
the affidavit is made. Every correction so made shall 
be initialled by the person before whom the* affidavit 
is made, and shall be made in such a way as not to 
render it impossible or difficult to read the original 
word or words, figure or figuVes, in respect of which 
the correction may have been made. 

The rules made by the other High Courts are not 
reproduced as the above rules will be sufficient to 
show the particulars necessary for drawing up and 
swearing affidavits. As stated above, the rules in 
principle are same and aim at proper identification 
and insist on stating how the matter referred to in an 
affidavit, is known to the declarant. 

Affidavit at private residence :—Affidavits pay be 
sworn at the private residence of any sick man and a 
fee is levied by all District Courts of a Special Com¬ 
missioner deputed for the purpose. , 

Swearing of Affidavits regarding conduct of a Puhlte- 
Servaikt Affidavits and affirmations to be used before 
any High Court or any Officer of such Court may *be 
sworn and affirmed before such Court or^person men¬ 
tioned in section 5S9 dr. Ft C. When an applioatfo'n 
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is made to any Court containing allegations against 
public servants, evidejice may be given by means ol 
affidavits. 


CHAPTER IV. 

Costs of Affidavits. 

Affidavits required to be filed in Courts are exempt 
from' stamp duty but other affidavits should be written 
on requisite stamp. In Assam. Bengal, Bombay* 
Central Province, Madras, Punjab, and in the United 
Provinces a stamp duty of Rs. 2 is levied on affidavits. 

The following affidavits are exempt from stamp 
duty. (1) Affidavits or declaration in writing when 
made as a condition of enlistment under the Indian 
Articles of War. (2) For the immediate purpose of 
being filed or used in any Court or before an officer 
bf any Court, or (3) foi*the sole purpose of enabling 
any person to receive any pension or charitable 
allowance. 

Even though the affidavits meant for filing in 
pending cases are exempt from stamp duty they 
requireia Oourt fee of Re 1 under the rule framed by 
the Calcutta High Court. An extract from the rale 
framed by the *CaIontta High Court is reproduced 
below;— • 

"The charge shall be paid by means of Court fee 
e(amp...'' But "no charge should be made in respect 
of\be following affidavits.'* ** 

^ (f) Affidiy^ts made'by a p|ooeBS*8erver deposing 
as to the manner of sefvico'oC a process. 
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(II) Affidavits in proof of service or«as to avoi; 
dance of service made by persons who accompany 
such process-server. • 

Aifidavits made by Public OffWers in virtue 
of their ofSce.^ 


CHAPTER V. 

Form of Affidavit. 

(EpgUsh Form) 

In the Court, of... 

Case No.....of 19. 

Complainant .vs. * Accused . 

1, Ram Chandra Ohose* complainant son of Hara 

Chandra Ghose of village.Thana Baranagar, 

Pargana Kasipuri Ziila 24 Parganas, aged 32, by iflft- 
fession a trader, do hereby solemnly declare. 

(1) That I am the complainant in the case referred 
to above. 

(2) That the accused in a Solenamah filed in 

suit No....*.of 19.of Court admitted my title 

to the land in dispute, and that the said suit was 
diposed of on.; » 

(3) That I have filed a certified copy ot the said 

Solenamah but the record of the original case referred 
to in pa^a 2 is necessary «fo proving the original 
Solenamah. > 

hereby affirm and declare that the particulars set 
forth above are true tp my knowledge. 

♦ 

Signaturt of Complainant. 
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> Identified by 


Signature of the person identifying the deponent. 

No-1. Affidavit proving Ulnees of a wifnees to be. 
filed with an applleation tor adjournment: 

(See- 844 Cr- P. C) 

In the Court of the Magistrate of... 

Ca&e No. 36 of 1934 under seo.I. P.C. or Cr. P.C. 


Complainant .. Accused .. 

Son of. Son of. 

Village. } . Village. 

Thana. Thana.. 

% 

Occupation. Occupation .... 

In the matter of prayer for adjournment of case 
No. 36 of 1934. 

^*^1..son of.. aged. 

years, by caste. by profession. 

of village.Police Station.of 

District.hereby make oath and say :— 

(1) That in the above case I am the complainant. 
(9) That 1 got summons served on Sheikh Nabir 
All of Golpiya, thana. Halisahore to depose for me as 
a witness in this case. 

(3) That I went to the house of the said witness 
and found him suffering from smalUpoz and unable 
to move about. 

(4) That the* said witness being a witness to the 
oocuiTeoce ia 4'material witness In this case. 

Tha faot^ stated in paras 1 to, 4 are true < to my 

knbifle^ipe. ...... 

Signature of <Ae deponent. 
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Known tb me.' 

Siganture of the identifier- 

^olemnly a'flirraed this the day of 20th ‘of Novem¬ 
ber 1937 before me. I certify that I read over and 
explained the contents to the declarant 'and that the- 
declarant seemed perfectly to understand the same. 

.. 

Commiaaioner of Ajfidavita. 
Date—20-11-37 * 

Hour—1 p. wj. 

No. 2. Affidavit for proving eervloe of summons 
when serving-otfieer is not present. 

(See. 74 Cr. P.C.) 

[This affidavit is sworn by the serving peon an^ 
sometimes by the identifier also.] 

(Name of the Court, parties etc., as in Number I) 

I.son of etc., (/is in Number 1). 

(1) That I am a process-server of this Court.. 
This is true to my knowledge. 

(2) That being accompanied by identifier Sheikh 
Hobibulla of Azimgang, I went to the house of the 

accused (here name of the accused) in villagsy.. 

on the.day of.of 1935 at about 

...F. M. and found the said* accused present 

in his house. This is true to my knowle;ige. 

(3) That 1 served the summons oh the accused in 

the manner hereafter stated. (Here state the mode- 
of service.) This is truceto my knowledge. * 

( 4 ) That the accused....t.accepted^a 

copy of the summoxfs aci^ put a signature on the- 
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' reverse of Ihe duplicate'copy of the summons. This 

is true to my knowledge. 

' Signature etc., 

as ill Number !• 

No. 3. Atfidavitfor calling a record in a proceeding 
under sec. 145 Cr. P. C. (Necessary according 
to the High Court Circnlar Orders.) 

( Desci^ption of Court etc., as in No. 1). 

(1) That I am a Oomostha of the complainant. 
I am throughly acquainted with the facts of the case. 
This is true to my knowledge. 

(2) That it is necessary in the above Proceeding 

that the record of the title suit No.of the year 

.of.Court disposed of on.be called for 

^Jo prove the First Party’s title to the disputed land 
as this has been denied by the Second Party in this 
Proceeding. This I verily believe to be true. 

> (3) That in title su;t No.of the year 

.of.Court referred in para 2 

between the First Party and the Second Party, the 
Second Party in his written statement admitted that 
the First Party was owner of a 6 ans. share in the 
di6pute(] prtiperty. The First Party has this day filed 
in this Court a certified copy of the said written 
statement. Thivis true to my knowledge- 

(4) That ^t will materially help the First Party to 
prove hie caee if*the afore-said written statement be 
proved and admitted in evidence, and that the r,eoord 
rof'ftie case mentioned above is necessary for proving 
4[^riginal written statement. This is true to the 
of my iafOTination fthd.belief. 
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(5) That title suit No.of**-. t.. 

Court mentioned in para 2 was disposed of on. 

.and that the record was despatched to the 

District Judge's Record room accordinl^ to the rules. . 
This is true to the best of my information- 

Signature, etc.' as in Number 1. 

No. 4. Affidavit for examining a witnesa on eomr 

mission. (See. 503» Cr. P. C.). 

(Name of the Cou^t, parties etc-, as in Number 1). 

1.son of...as in 

Number (1). 

Solemnly declare that, 

(1) I am complainant in the above case and that 
I am aware of the facts connected with the said case. 
This is true to my knowledge. 

(2) That the examination of witness Sreemati 

Sarala Dasi is necessary in this case for the ends of 
justice and that the attendance of the said witness 
cannot be procured without considerable expense 
disproportionate to the importance of the case as the 
said witness is residing at Delhi 500 miles away from 
this Court. This is true to the best of my knowledge 
and information. * , 

(3) That the said witness will identify the orna> 
ments criminally misappropriated by the accused. 
This fs true to the best of rhy belief. , 

(4) That for the ends of jdstice a commission 
should be idsued for examination of the said witness, 
in terms of sec. 503 @r. P. C. This is true to (fhe best 
•of my belief. 

■ Signature etc,, as in NumtteVCl). 
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.Note—The a^ii^heatioii for ezantination oo commiesion can be 
made only to a Presidency Magistrate, a District Magistrate* a Court 
of Sessions or to a High Court for farther particulars refer to Part 
V. Chapter X. Pages 650 to 6SJ. i 

% 

No. 5. Affidavit tor appointment of a Receiver in respect 
• of attaofafed property. (Sec. 146 Cr. P. C.). 

(Name of the Court, parties etc-, as in Number 1) 

I 

I,.son of etc.(as in Number 1) 

(1) That I am first party in the above proceeding 
under section 145 Cr. P. C. '^his is true to my 
knowledge. * 

(3) That your Honour by your order dated. 

was pleased to hold that the evidence adduced was 
not sufficient for determining* the question of posses¬ 
sion and was pleased to attach the property in dispute. 
This is true to my knowledge. 

(3) That an application is being made to your 
Honour this day for appointment of a Receiver for 
management of the attached property. This is true 
to my knowledge. 

(4) That no Receiver of the property, the subject 
matter in dispute, has been appointed by any Civil 
Court. This is true to my information and belief. 

(5) That it will take some time before a com^- 
petent Court will determine the rights of the parties- 
to the disputed property. This is true to my infor¬ 
mation and belief. 

(6) That unless*a Receiver be appointed for the 
proper management of the property, the party entitled 
to the property will suffer considerable loss. This 4s* 
trap tVthe best of my belief. « 

* Signature etc., as in Number 1. 

* for noto we Iwi I Otu/pUr \Bh fXHK S3, 
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No. 6- Affidavit to be filed with an appUeatlop tor 
local inspection U/S. 6S9 (B) Cr. C. * 

(Name of the Court, parties etc., as in Number 1). 

I. t .son of etc..-». 

as in Number 1. 

(1) That for a proper understanding of the evi¬ 
dence and the relative positions of the different plots 
in dispute, it is necessary that the Court should 
locally Inspect the properties in dispute- This is true 
to the best of my belief. 

(2) That the Court will be able to judge for itself 

by holding local inspection the distances of the dis¬ 
puted ploti from the temple of Siv't close by, about 
which witnesses for the ptosecution and defence have 
given different versions. This is true to the best of 
my belief. •• 

Signature etc., 
as in Number 1. 

N. B.—^’or notes see Part U, (Bf, ChajHer 111, Pii‘/e 

No. 7. Affidavit to be filed with a petition praying 
for treating the acoated as a First offender. 

(See- 662 Cr- P-C-)- 

$ 

(Name of the Court, parties etc., as in Number 1). 

(I son of etc ; as in Number 1) • 

(1) That I am father of'the accused in the afore¬ 
said case, and that I was present *at the time of the 
‘bir^ of the accused. This is true to my knowledge. 

(2) That the acouaed ., my scm, 

vraa bom on...and tha't^ he is agecTthis' 
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day 15 years 7 months 9 days. ThU is true to my 
knowledge. ' 

Signature etc, as in Number 1. 

N. B.— noie» $ee Pati //, Chapter Wl, Pages 7^*—79.S. 

4 

No. 8- Affidavit to be tiled with an applloation on 
' behalf of fl lunatic informing the Court that 
the accused Is of unsound mind. 

(Sec. 464 Cr. P. C ). 

(Naijie of the Court, parties etc, as in Number 1) 

(I son of etc., as in Number l) 

4 

(1) That I am elder brother of the accused, Hari 
Charan Paul of the above case. This in true to my 
knowledge. ^ 

(3) That the accused is aged 27 years and that he 
i»'3f unsound mind for the last 10 years. This is true 
to my knowledge. 

Signature etc., as in Number 1. 
M. S.—For notes see Part II, Offapter KV, Paget — 390, 

No. 9. Affidavit to be filed with an application 
under section 628 (A) Cr. P. C. claiming to 
be tried as an European British bub]eet. 

(Name of the Court, parties, etc., as in Number 1) 
(I son of etc., as,in Number 1) 

(1) That I ,am grand*father of the accused. Mr. 
T» Powell. This is'true to my knowledge. 

(2) That I was born in England of Eng^sh 
peredts. This is true to my kncwiedge. 

Signature etc., as in Number 1. 
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Mote : This affidavit by itedf may not bo BUtficient to prove the 
gtatua of the accueetU. For further noitt see Pari 11hap fey X.IV 
Pages J85-hSS. 

I 

* No* 10. Affidavit to be filed with an appl^tion for 

restoration of property stolen* (Sec. 617 Cr* P.C.). 

Name of the Court, parties etc., as in Number 

(I son of etc., as in Number 1). , 

(1) That in the afore-said case the accused Hiralai 
Dome, who was my servant stole my watch Net 5879 
manufactured by Messrs West End Watch & Co., Ltd. 
This is true to my information* 

(2) That the said accused was convicted by this 

Court on.and that the orders of conviction and 

sentence passed were confirmed on appeal on. 

This is true to my knowledge. 

(3) That an application is being made to-day to 
this Court for restoration of the said watch to the 
complainant. This is true to.my knowledge* 

(4) That the said watch is the property of the 
complainant. This is true to my knowledge. 

Signature etc., as in Number 1. 

M. B.-^For notes see Part II fB), Chapter Ill, Page 261. 

% 

Affidavit on petition to be filed* 

An AfiSdavit may be sworn on the petition to be 
filed. Models of petitions vbHfied by afiSdavits have 
already been given before. Vide pages 945 & 949. This 
obviates the necessity of swearing a separate affidavit. 


1. TAoffloa T. Emp. 53 (^L 743. 
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The form for swearins an aflSdaWt in the petition 
* is given below 

• Form. 

I, Rameiiandra Das, son of Hariilath Das,, by 
occupation money-lender, resident of Eandi, in the 
^District of Murshidabad do hereby solemnly affirm 
as follovTs :— 

I 

(1) That I am a petitioner in the case and that 
I am fully aware of the facts stated in this petition. 

(2) That the facts stated in the petition are true 
to my knowledge. 

Prepared tt» my office^ 

33.11. 35. Sd/- N. Sanyal, 

Advoccde. 

Solemnly affirmed this the 18th day of December 
1935 before me. 


18. 13. 35. 


Sd/' M. Hyder. 
Commifteioner a/ Affidavit. 
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APPENDIX 

PART IX 
CHAPTER I 


BEHAR AND ORISSA. 

ProeeM feet in Criminal eaaea. (Behar and Orlasa rulaa) , 

1. The feeB hereinafter mentioned elull be chargeable for «^orving 
and executing piocees to whh'h the fees are respectireljr jittachedt 
Vix♦ 


<1) Warrant of arreet. 

For the warrant in reape<*t of each person ••• 
(2) Summons — 

For the aummons in r^pect of one person, on 
of the first two persona residing in the same 
place. ••• 

In respect of every additional (>erBon named 
therein. 


fS) Proclamation of absconding ^party under 
section 87 of the Criminal Procedure Code— 
For the proclamation. 

(4) Proclamation for witness not attending 
(section 87)— 

For the Proclamation* 


(5) Warrant of attachment— 

For the warrant. 

Where it is nocessarr to place officers^ in 
cha^ of property attached for etfch officer so, 
employed per diem. » ... 

(6) W ritten order— 

Few the order. ^ 

Injunction^ • , 

For the iniauetfon. i 




Rb. As. P. 

.. 1 y u 


... 0 12«9 
... 0 f) 0 

...3 0 0 

... 0 12 0 
...180 

...060 

... > 8 0 

a 

... lie o' 
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^ Notef--*Th6 fprovUiona of the clauses III and IV of secUon 31^ 
Act VII of 1870, and of Roles 3 and 4 below^ apply also to injunction» 
C'riminal Officers are howeTer, rcmindcfi, that injunctions in 
proceedings not connected with ofTent^es are not chargeable with 
any fee. An tnjunetion unilcr section 143. Crifninal Proceduro 
Code, would not carry any fee (Rule No 10 of 2G September 1R82.) 

(8) yotioe— ^ ’ Rfl As. P. 

For the notice. ... ...ISO 

(Bombay Roles) 

Fees chargeable for serving proecs<)c^ in case of certain ofTcnces. 
(Bombtr Buies (Criminal) 

The fees chargeable for serving and eVicuting processes Nsiicd by 
the Couit ally Magistrate in tbo case of offences other than 
offences for which Police Officers may arrest witiiout a warrant, 
shall be those sliown in the Appendetl Tabte below 

1. In the casts falling within cliaptcrs VX 20 and 2] of the 
Indian Penal Code 

, (i) For every summons or notice ••• ..040 

(if) p'or every warrant of arrest 1 0 0 

(iii) For every proclamation for absconding 
party or witness (Urirainal Procedure 

* Code, sections 87 and 88)i ... ... I 0 0 

(iv) For every warrant of attachment ••• ... 1 0 0 

2. In all other cases the fee chargeable for every process shall 
be oue^fourih of the fee shown in the above table. 

Proviso :~Ko fee shall be levied on any process issued Ufon tho 
complainant of any Public Officer acting as such Public Officer. 

The Coutt may remit the process-fees in whole or In parts, in 
eases other than those falling under chapters Id, 30 and 31 of the 
Indian Penal Code,* whenever the Court is satisfied that the 
comnlainant or the accused has* not the means of paying them. 

CBOTRAL IKDU. 

Froeess foes hi Civil ud Crlmisal eases. 

(In Central India) 

, }. Cotirti eball for tbe p&rpou of lerjing fee. tot the terriM 

' >of be deri^ Into three gredee 
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Grades. .Courts 

* • 

p'irst. The Courts of the Agent to the Governor 

Ocnenit ni Qeiitral India. 

^cond. y . First Appelhie Courts. 

Thiid....*.. District Court, Court of small causes and 

other Civil Judg^ and Courts of Magis¬ 
trates. • • 


Fe;?s for the service of pro^'ess.^ sliUt he levied in e:ieh grade of 
Court according to the following seale, namely t— * 

Nature of process. Courts of Courts of Courts of 

1st grade. 2nd grade. 3A1 Grade. 

Summons, notice or other i 

processes not being a 

warrant of arrest or attach- Ks. As. P. Ms. As. P. Us. As. P. 
mont ... 2 0 0 1 0 U 0 4 0 

Warrant of arrest ... 4 0 0 2 D 0 0 h Q 

Warrant of attachment ... 4 0 0 2 0 0 2 0 0 

Separate process and separate fee lor each person sum mooed.'--* 

A separate process shall be issued for each person summoned or 
arrested, or upon whom a notice is se^^*cd; and subject to the 
rules IV and V a separate fee shall bo charged for each process. 

Bzeeptloa la respect of process issued In parties :^V) When 
any process other tbau warrant of arrest or of attachment is to be 
served upon four or more persons being parties, one fee only shall, 
according to the scale in Rule II, be charged in resiMset of the first 
four processes and an additional fee, according to thp subjoined scale 
shall be charged for each process to be served in ex(?esB of four, 
provided that the aggregate amount of the fee leviable under this 
rule shall not exceed the maximum prescribed for each grade of 
Court. * , 

Nature of process. Courts of Courts of Courts of 
^ let grade. 2nd grade. *3rd grade. 

Rs. As. P. Rs. As. P. Bs. As. 
Rates of additional fee... 0S*U OlO 02#0 
Maximum ,0 0 10 O’ 0 0 8*0‘ 
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4 Modrof payift^nt of Conrl-fooa oa proeetaea :^VI The stamps 
received for Court-fees »hall be applied to the application upon which 
the proress is to be issued. ^ 

Sarrtee of process Usaed by or to Courts In British territory or by or 
to Coarts established or eootlaoed by the Govemmeiit of India oi by 
or to Courts in Native Stafes in Central IsdiaVll A process issued 
by aify Court in ^British territory whether of Civtl> Revenue, or 
Criminal jurisdiction or by any Court established or continued by 
tbe*Governor-(ieneraI in Council or by any Civil or Revenue Court in 
Native States in Central India shall be served frci* of charge by any 
CotiTt in/he said areas, if it be certifled on the process tnat proper fee 
has been levied under the rules in foVco in the territory in which 
the Court issuing the process is Hituatecl when any Court io the said 
areas transmit a process for servi<*e or execution to any Court bo- 
vond its jurisdietioii a certiAcate shall be endorsed on the process that 
the fee chargeable under Rule II or Rule V as the case may be, has 
>een levied.” 

•e«Wheo proeesa-server may travel by Railway :~Ordinarily process- 
servers should travel on foot when proceeding to serve or execute 
processes, but in special cases, the Judge of the Court issuing the 
nrocess, may permit the journey to be made by Railway# In such 
cases the permission should be in Vriting and the railway fare should 
be paid from judicial contingencies, and not charged to the person at 
whose instance the process is issued. 

Power of Court to remit proesss foesIX A Court may remit 
the process fee, in whole or in part whenever it is satisfied that the 
complainant^or the accused has not the means of paying them# 

ExamptlOB from payment of proeoss foes :^No foe shall be 
chargeable for any pneess of a Criming Court issued through the 
Pedioe in Ot^nissble cases, or los any process issued by a Court of its 
own motion in any ^e^whatsoever or for any process issued upon 
the complainant of a public officer, acting os auch officer. See Cfaxelte 
dated 27^9^2913. p<^Upp. 1797^99. 

Madras Rnloa. Proeoaa faa la ^rimlaal aasoa t-*On and after lit 
' VAfatTfiSBO all for th« Mrriee ^ yrooeM by the Crimlsa] 

Opuftf. Bubordiaate to tbe High doapf in the* baae of offoteea other 
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than off^Dces triable by summonB case procedure, for which the Police 
may arrest without warrant shall be collecteil accOliling to the rates* 
fixed in the sub]<Nned schedule 

8chedale^CrIm 1^1 Courts Ks, As. V, 

(}) Summons to defendant ••• * ... 0 b 0 

And for every additional defondaot if applied for at the 
same time and if resident in the same neighbourhood ... 0 *4 0 

\2) Hum mens to a witness and for every additional 
witness it applied for at same time, and if witness resides » 

in the same neigh hour hood ... 0 4 0 

(3) Vi arrant of arrest ... Q 12 0 

(4) Notice, order, injiuutfon, or warrant not otherwise 

provided for ... •..0 b 0 

N.B.—(1) If a i>ro(*c8s is to be served or executed within a radius 
ol six Hides from (ho Courtdiouse, half the above rates only are to bo 
(hailed. The Judge or every Court shall deterinme what villages are 
within the alnive radius atid a list of such villages shall be notifted in 
a conspicuous [dace in the CourUbouae 

(2) When a warrant remains uoexci’uted for fifteen days after i^* 
delivery to the otnoer entrusted with its execution, an additional fee 
at the same rate sball be levied from the party at whose instance the 
warrant was issued for every fifMn days or portion of fifteen days 
until return is made, provided that the delay in executing the said 
warrant is not attrilvutable to the olKcer of the Court. 

(3) No fees shall be levied on processes iasacd upon complainants 
by public servants or oflicers or servant of a railway company acting 
in their official (*apa<dty, which under section 19 QL. XVIII of the 
Court-fees Act 1870. are exempt from complainant fees. * 

Refund of Court fees (Bengal rules). Application for refund 
or renewal shall be made in the printed form given below (which 
shall be obtained from the officer in c^rge of the Forms Department 
by indent in the usual ivay> coBtai&ing tfte particulars required 
by la^, with counterfoil including the receipt to be givmi by the 
CoUeotoTy and the receipt fpr money or fresh stamps, as ^ case 
may be g^ven by the party. These forms arp to be obtained from 
the Nbaif or 8tainp«VeiiAtfs at one pice per sh^ Stamp-Vendors * 
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may the forme from the Oollector'e office at the rate of 

Eighty copies per rupee for retail to the public at ooe pico per sheet 
and, while such printed forms are available, they shall be used 
by applicants* 


Perm of Applteatlea lor 
refund or reoowal. 


Applicants receipt. 


- .r r 

1. Name of applicant. f 

2, ^ Description of stamp 'ix.^ • 
impressed or denoted) 

X Value 

4. Date of the purchase. 

5. Wlfere and from whom 

purchased. ^ 

6. Date oft* the stamp be< 
coming 6p<^ed or undt for i 
use« 

7. Manned in which the • 
•tamp has become spoiled or ; 
unfit for use. 

8* Whether the application : 
is for refund or renewu 


lleceivecl from the 

Collector of.....the 

sum of Rs.only^ 

being the value of.. 

.spoiled stamps, 

less onn anna in each 
rupee of the nominal 
value. 


{Sif/nniurv ) 

{Date) 

Kcccived from the 

Cdlleetor of. 

fresh stamp as follows 


I do hereby declare that • Number^ Value [Amount 

true to the best of my know* 
ledge and belief. ’ . 


(Signature of applicant) \ Total 


1(X Date Axed for disposal. 
11.,, ^te of disposal. 

Hi' ^oal order. 

13. Initi^ ot OoUector. 



{Signature of 

applicant) 

{Date) 


Colleelor'a 
receipt 

Received 
an applicant 

with. 

spoiled 

stamps, 

value Its. 

paving for 
refund re> 

. ticwal there 
lof under sec.* 

tion.Act 

VII of 1870. 

Of the. 

.stamps, 

value Its.. 

are herewith 
returned as 
inadmissi¬ 
ble. 

Orders will 
be passed on 

(h'lpnafttrc 
of the Oollcc^ 
tor) 

(Date) 


* Seland In ease# of hardship :-*In Government order No.l9-T 
dated the 14th August, £674, it was decided that it is within the power 
of Governm^t^to wAive its own rights, and to refund the value of 
judicial stamps if it thinks proper to do so. It was also laid down 
that refundo ahotdd not, as a rule be allowed, but that they should be 
permitted <NiIy under cireumstanoes of special hardship, each ease 
boBf iMpsrat^ reported tot the orders of Government In accor* 
daocf thie deoialon the Gove^nnont dliBeogal has hitherto dealt 
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with such applioaliODB for rofunda except in the caae ot probates and 
letters of administration regarding which there are provisiohe 

in sections 19A to 19B of the Uourt-fees Act, 1870. The Government 
of Bengal lias ruled that tlie power Of granting refunds of judicial 
stamps (in cas<^iot expressly provided for in the ruli*s of (TOTeriuncnt) 
should in future he exercised by the Roardr who will (continue to l)e 
guidcil by the priafipk*b pn^senhed in 1S71—IVr/c Letter No. 210 
y, F. IL OortmiKcni of Dnv/al, Ftna/rial Pefit., dafetl the 2lU June, 

mo. 


CHAPTER II. 

4 

Expeases of witaeas lo Crfmloal eases :-*;BeDgal rules) 

CrinnimI C'onrts arc authorised to pay by these rates the 
expense (a> of i^inphunanU or witncnses whether for the prosecution 
or for the defence (1) in cases in which the prosecution is institution 
or carried on l>y or under the orders or with tlie sanction of the 
Ooveriiment, orofuny Judge, Magistrate or other public otlicer, or 
in which it shall appear to the i’re«*idiug Officer to be <UrecU^ jn 
furtherance of the interests of the public sorvwo ; and (ii) in all cases 
intcred in columns of the S(*hcdule II apj^ended to the rriininal 
Procedure Code is nor Imilable and (b) of uitmws in all ca«<es 
in which they arc com|>eUcd by tlic Magistrate of his own notion to 
attend under the provibions of sec*tion SIO of the ('o<lo. 

2. If a witness is summoned at the instance of the complainant 

or accused under section 244 of the Code, his cxjtcnses shall not be 
withheld from liim except on the ground of failure to do his <luty 
as a witness when summoned. i 

3. <I) For the purpobc of computing the expenses which the 
Criminal Courts are authorised to pay under these rules coinplaiuants 
and witnesses shall be divided into two classes, namely 

a 

(a) labourers and ordinary cultivators i^nd other persons of 
'SimUar class and * 

^ (b) persons of better position, and the allowance shall ordi- 
narily be a diet and allow^ar^, w'hich may be paid to person) coming 
under class (b) on demand by them, and toj>ersons in class (a) an 
a general rule. 
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2* Si^ allowance shall be calculated for each clau of daily rates 
wIthiB, <aQd exceeding, the maximum limit spedfled below 
opposite the territorial description of the Court in which the com* 
plainoixt or witness appears* 

class (a) class (b) 

)>et diem* per diem. 

s 

1* Courts in the districts of Nadia, MursbiiUhad, .Tc>sorc, Khulna 
and Midnapore.? annas to Rs. 5/*« 

IL Courts in the rest of the districts in the prcsi«lency 

8 annas to Rs* j/*« 

Explanation :~Tlie rates fixed in thiwrule are maximum and aro 
intended to raeft the co^t of meals for one day. In every case^ 
therefore, the Court should consider the idrcuinstancos of the indivi¬ 
dual and local conditions and grant a reduced allowam^e in <*ircum- 
stances and localities where the actual expenses and all start of the 
maximum rate. In cases where nc/ meal is taken from home, on 
when only one meal is taken from home, or when only one meal is 
tabeTj, no allowance or reduced allowance, as the case may bo should 
granted. 

4 (1) Complainants and witnesses performing the journey or part 
of tbo journey by rail, steamer or tiain may be allowed their actual 
faios each way according to the class by which persons of their rank 
and station in life would ordinarily trarel. In determining the class, 
by which a person would ordinarily travel, regard should be had to 
the standard laid down in section V of the Travdling Allowance 
Rules published in the Calcutta Gaxette Extraordinary. December 
23,1021. . * 

.(3) Charge for toll at ferries will he albaed at the authorised 
rates to the extent to which they have been actually incurred. 

s 

(3) Other travdliag expenses will be given only when the joarney 
eould not have been performed an proof on in the eaae cA persona 
whose age, position and habits of life reader it impoasible for tlvein 
to walk., In sveh caaes, in addition to the allowance permitted by 
the ’ preceding mle,, tti^tvelUng allowanoe should be given at th«( 
ittea 
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(a) When Journey iabyany kind of conreyance* by road, the 
actual reasonable. convey an ce charge up to a mazimtim limit of 
4 annas a mile. 

(b) In the districts where the usiial modem of travelling is by 
watpr, the actual^'ciepenses incurred for boat^hire upto a mazirouTn 
of Rfl. 2/* per diem. 

(4) In bill districts, where it is enstomafy for respectable persona 
to be accompanied by a man carrying their baggage, when such a 
|)erBon is summoned for distance of more than dve miles, he rpay 
bo allowed the actual cost incurred for the hire of one Coolie. 

(5) If the Court is of opinion that any person following any 
trade or profession or engaged in any Commercial undertaking hna 
suffered substantial loss by reason of his attendance a witness or 
Complainant^ ho may Im allowed, in addition to the diet money and 
travelling cx))eiisee permissible under the preceding rules compen¬ 
sation according to circumstances. 

(6) Notwithstanding anythini^ contained in these rules Ooveni* 
ment servants when summoned to give evidence ia their public* 
capacity shall receive no payment from the Court on accouni^^f 
travelling or halting allowance but shall be entitled to draw such 
allowance under the Civil Service Regulations on producing a. 
certificate of attendance granted the Court provided that— 

(i) When a Government servant is required to give evidence it> 
in his private capacity at a Court situated not more than ftve milea 
from hie head quarters the Court shall be authorised, where it consi- 
dera if necessary, and notwithstanding anything contained in this 
rule, to pay the actual travelling expenses incurred, 

(ii) When the salary of the Government seriant as summoned 

does not exceed Bs. 10/- per mensem he shall be paid bia expenses by 
the Court ^ * 

(7) Notwithstanding contained, in rules 3 and 4 whenever the 
Court requires the expenses of a Qoveromant officer summoned aa 
witncM in his official capacity, to be deposited in advance, the term 
'^expenses'' shall be interpreted to mean the travelling* and halting 
allowance admissible under ihe Civil Servioe Regutationsv # 

(9) Officers * will be held rchponsible that parUee or wltneasea 
are brought to Court tofethef as far aa possibl6»so ae to save ejpeneel 
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The hire of moro than obo boat ehall not be allowed in one case 
bn lets the Pr^idinic Officer it tatisAed that the witnesses could not 
have arranged to conio together. 

(1C) The number of day^ for wluch diet allowance should bo 
granted will be deternamod by the officer ordering l>ayni6nt in t^ch 
case. 

(11) For thU purpose and for regulating the reimbursement 
of tolls paid, a table shall bo prepared and kept in each Court, 
showing the distance of each tbaim from the Suddar Station and 
su1)brdinate stations, the number of intermediate ferries to be crossed 
and authorised rates of charges for tolls at each of these terries, 
the existence or abseuco of roads or iraterwnys being also noted 
in the tablc^lcutta Oa/ottc, 122i, Part. 1. August 9. pp. 1522- 
1324, • 


CHAPTER HI. 

e 

COPYING CHARGES. 

^ Rules framed by the Caloutta High Court, 

1. '^Charge tor copies :^{a) Id all Criminal Courts, a unifoim 
C 0 Na 1 made for the preparation of copies, 

of 24th whether certified, at* the rate of 4 annas per folio. 
January This term it is to be carefully explained to all subordi- 

natc officers, merely denominates a certain quantity 
of manuscript; the folio to consist of 130 words English, or of 300 
words Vernacular, 4 figures counting as one word. 

(b) This charge shall be levied by means of an impressed stamp 
of 4 annas 6ti each of paper corresponding with the folio to be 
provided by the applicant for a copy. Each of these sheets shall 
oontmn a folio that is/150 words English or 900 words verna¬ 
cular. As there ace 25 lines ‘in each sheet, each line shall 
ooutain as nearly as possible 6 words English or 13 words vernacular, 
fe) All oopies, whether certified or uncertified, mast before issped 
esaiqined by |alaried officer* The lOopies themselves will in 
all'eases, be made by^ scotion writers, who will be remunerated 
At the Vate% 3 annas per folio. 
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(d) UocertiAcd copies may be converted into certified copica 
upon the applicattbn of the p^eon to whom they have* been granted^ 
and upon his filing with each application the necessary 12 
ninias Court-fee stamps required by latr. 

(e) Ccrtifiedic*opy must be ^‘certified to be a y*uecop\V' must 
bear the seal of the Court and must be signed in full. 

Urgent Copy. * ^ 

(i) When an ai)plicai)t requires his copies to be fumisheii 
on the day of application, an extra fee of one rupee (or, if tha 
compies exceed four folios, of 4 annas per each folio) shall bo 
obarg€<l oQ all copies so furnished, to bo bad from him by a 
Court-fee snnnp, which should he affixetl to the application for 
tbo copy and he entered iu the Register for Cou^-fee stamps. 
I'src, however, is to bo taken that other applicants for copies do 
not materially Hulter by (ho arrangement, if the grantiog of 
other copies be much delayed by this rule, an extra hand ought 
to be told ofT to furnish other copils, 

(ii) Under ordinary circumstances, the time for furnishing the 
copies required shall not be later than 1 P. M. of the fifth open (Iks 
aftet the presentation of the application. 

(Hi) When a copy of judgment, sentence, or order is granted, the 
following particulars must ijwuriahly be recorded in tlie back of the 
copy itself, and in the form given below for the information of 
of tbo Appellate Court (section 12, Act IX of 1008)^ 

(a) Uate of appUcatioa for the copy, (b) Date of delivery of 
requisite stamped sheets, (c) Date on which the copy was ready 
for delivery, (d) Date of making over the copy to the applicant. 

Cost of Copy. * » 

(IV) in the case of certified copies, the Court-fee chargeable under 

the Court-fees Act should be levied by affixing the necessary stamp 
to the first folio of the copy. * « 

(V) In the case of maps and plans, no gdnenl rule can be Imd 
down. Is each case a charge wilt have to bo fixed >witb ^reference to 
the jiffioulty or intricacy of work to be done. Half will ye pidd 
to the copyist and half credited to Oovernment on Sicoount 
exaroinatloQ fees and coat,of matmsls* 
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In CrimiDal caseii p&riies are eDtitled to obtain copies, certified 
ta uncertified,^ or an; porti<m of the record of trial. This ruling 
oorers such Police-papers as may be made use of as eTidenceat 
the trial. As regards other ^Police^papers, the High Court can 
paaa no order i^-Uigh Court 1972 (1880) Complainants must pay 
copying fees, whencrer they want copies. But an accused is, under 
section 371 of Act V of 1808, entitled, in cases other than summons 
cases to a copy ot the judgment absolutely free of charge, and in 
plain paper High Court. Proceedings, May, 1881. 

Strangers ena they get eoples t As a general rule, copies of 
cxibits in a Criminal case should certainly not be granted to persons 
who are* strangers to the ease. A Magistrate should use his discre¬ 
tion in each case, acting on the general principle that no copies 
should be giren to a stranger without a good cansc being shown- 
High Court Proceeding 1882. 



CHAPTER IV. 

PAYMENT OF (1) EXPENSES OF COMPLAINANT OR 

^WITNESS (2) DIET HONEY (8) COMPENSATION. 

• 

Payment by Magistrate of expenses of eomplaloaiit or witnesses • 

Subject to any rule made by the Local QoyerDment,V**any Criminal 
Court may if it thinks fit, order payment on the part of the 
Government, of the reasonable ^peases of any complaiaantor 
witness attending for the purpose of any enquiry, trial or other 
proceeding before such Couit^. 

^ Conrt’o power to pay diet money to wltneaa x^Section 544 does 
not empower a Court* to order payment of diet money to witnesses 
produced by the parties. That power is vested in the Oonrt under 
the gweral rules framed by the High Courts*. 


^ 2. ^SeetioaSiC ^ 

* 2. Mcmialtni ?i Panuniuukh Chairobuttjf. 29 0* W« N» 
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Payment of oxpeiiaei or eompoaiation out of tine t^Whenevor 
a Criminal Cohrt imposes a fine or confirms hi^appeale, revision 
or otherwise a sentence of fine»or a sentence of which line forms 
H part, the Court may, when passing judgment, order the whole 

or any part of the fine recovered to be applied, ^ 

# 

(a) in defraying expenses properly incurred in the prosecution ; 

0 

(b) in the payment to any {lerson of compenoaitoti for any lessor 
injury caused by the ofTence, when substantial c^ompensation is, 
in the opinion of tlie Court, recoverable by such i^erson in a«Civil 
Court: 

If the fine is imposed m a case ^hwh is subject «to appeal, 
no such payment can be made before the period allowed for present* 
ing the appeal has elapsed, or if an api>eal be prvUnted, before the 
decision of the appeal^. 

Payment to eompUlosnt of Court fees paid by him in noneogai* 
sable eases It a non«cognisable case the Court while convicting 
the accused may direct him to pay to the complainant costs of 
Court fees paid on the petition of the complainant, proces^fees 
etc. This can bo done in Mldition to penalty imixeed. The Court 
may further order that in default of the payment the accused shall 
suffer simple imprisonment for a period not exceeding UO days. 
A)i recoveries ordered to be paid by Court in recoverable as a fine. 

Copies of proecedtDgs^the Judgment and the orderIf any 
person affected by the judgment or order passed by a Criminal Court 
desires to have a c*opy of the Judge's charge to the Jury or of any 
order or deposition of other part of the rei'ord, be shall on applying 
for such copy be furnished there with. • ^ 

1. Section 545 Cr. P. C, 


THE END. 
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witaesB lor ‘ 

—reearving of, before eom- 
' ipUment * 

T^retommoniBgofwltMMM 
'.At • • 


782 

430 

773 

777 

788 

776* 


782 

773 

%$ 

140 

145 


sa# 


141 


Crosa-examlaatlow {Oontd.) 
—treatment with witneea ia 771 
—what is . . 767 

—what questions may > be 
asked in , •... 767 

Craelty to Aafnala. PrereaUdn of 
—Act (XI of 18901 ... 520 
—limitation under ... 535 
—penalty under ... 531 
—phuka under ... 5J2 
—pony, working pf, 
penalty under .... 534 

I , 

If 

Dseshy 

-^oross exAminatian in case 
of Hr— 797 

of 397 

'^idsntificstiony eTidcaoe 
of* in . ... 397 

uproot of ri*.. 397 

^religious impulse apd i,... 398 
Deelslou. JadleUl sni 

—binding effect of 35 

DoIamUod 

—cases of ^ ... 426 

—otTil and criminsl liability 
in ... 433 

--coraptain ofy who can 

make 127» 429 

—eroas-exatnmatioQ b j/ 

pleader, when amotanfb' to 42 7 

«—cross•e^minstion' in * a 

ease of ^ ... 430 

-^definitiem of 4S5 

ce s e noe of # 428 

^tead ifords o(y> iito'^be 

proTfd /♦!... 4*28 



INDEX 


I 




' mi 


DfUattlM {Contdf) 

— comment’, pkn of, in 430 
**-^K 00 d fiiith*, wbat U, in... 428 
^Hntention* of doing barm 
in ... 430 

—^malring and piib1ic*ation 
if, ... 428 

^of corporate body ... 429 
^privileged ac<^*a8ion and... 42? 
^proof of exception to. ... 420 
—report to police, when 
amountato. ... *431 

^statement of, in pleading 
and petition ... 131 

—*witiieaH when an offence 
of ... 431 


Dying DeelaratlM^ qpnid:) , 

—com plainurt^a eviden ce, 
when treated ae ... 625 * 
--effect of, when jt doee not 

relate cause of death ... 623 
-nature of ... 622 

—petition of com plaint*, 
when treated as ... 023 
—proof of ... 624 

—recording of 624, 625 

—use of. if declarant yur- 

... 640* 

E ' 

Easemeat 

—right of, dispute con- 


Disc barge 

—of Accusc<l in warrant 
case. 13d, 143 

—of accused without com- 
mitinent ... 146 

—order of, when to be 
made, ... 131 

Disease 

^spread of infection of, ... 371 

Drivliig 

-rash, on public way ... 372 
—liability of driver for 372 
(iScf under ''Motor VehieU^ Act**) 

Dying Deelaratlon 

—adinissibiUty in evi¬ 
dence 621, C24 

—before a Magistrate ... .50 

—before a police officer ... ^ 56 
—beftwO a private indivi- 
dii41 ;i6 


cernmg ... 84 

Bleetleas 

—bribery at ... 346 

-personation in ... 346 

Eamfty between elassee 

—promoting, ... 343 

^guiry 

—befm issuing process ... 116 
—before commitment ••• 144 
—judicial, issue of process 


for further evidence ... 145 

—judicial, reserving of 


cross-examination* 

... 145 

—meaning of * 

... 28 

-.Up 

... 67 

Eetfeement * 

—of married woman 

... 424 

—abetment of * 

... 425 

—evidence of 

a.. 424 

—proof of ‘ 

..^ 425 

—seduction^and 

ja425 
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^ropem SBbjMt 

~Indimn British Babiset 

and, ... 18? 

—oaat of pioriog ... 187 

■^punishment limit of. 185 
■—Beparnte trial of ... 187 
—trial of • *... 18c 

of rights iSS 

Btfdeace 

—additional, by Appellate > 
Co.arf ... ... 360 

—adducing of, ... 156 

-admission *before Police, 

Value of, as... ... 597 

—admission ev rejection of 642 
—before commitment to , 
Sessions Court 144,147 

-«oaasiog disappearance ol 361 
—character ... 668 

-chemical examination 
seport, admissibility as... 702 
—circumstantial 19,6®* 

—in Murder Case ... 376 

—communloationB, priri* 
leged, when ... 609 

—c onfession by one 
accused agaiiut aTwthey 613 
—oonfessioa, txtnijvdieial, 
when oSmissible as , ... 601 
—eoefesrion, inadmissible, 
Unedvedin,efleet of,... 615 
—confesaioD, nQDrding’<4 
when adaUaible as 601,610 
7Cot4iMiiein,.fetiaeted,lf... 620 
- M ii lt l H oMigUtrafo. 
^PfBHlbteai « .».m 


irMenee (Cbnif^) 

—oonftetion to police, if 
admissible as ... a&g 


-«)ii^ion. verification of, 

If admissible'ds ...,614 

—confession, voluntary, as 003 

—confession, whole of, to 

be considered ... 604 

—crime, pTodI df, wshm 

... 595 

-direct ... 778 

—4poamentary ... ogj 

-document, proof, of, for 
the purpose of ... ail 

—dying declsration, admis¬ 
sible as, 621,624 

—corroboration of state 
»ant in ... (J40 

—nature of ... 622 

—proof of 624 

—leoOTding of ^4, 623 

—value of ... 622 

—entries in police diary, if 647 
—false certificate for nsfng 

“ '■ ... 359 

—false, punishment for ... 357 
—fabricating ... ^7 
—giving ... 358 

—natareof ... 357 

—false statement, reeelv-< 

*ble as ... 360 

—swearing of, in affi- 

... 360 

—first information as corros 
borative 341 

—first inbmnatfon, who> 
.tsndbri 6«,641 


aoEX 


losa 


Sfidooee {CofUd.) 

^ ftnt iDformttion, talue 

of, as 596 

•*for proeecutioD, in trar« 

•rantcaae 138 

'—gailt, inference of I if 593 

—boroacopOf when admissi* 
ble in ... 628 

^in bad livelihood and 
Gang caaea ... 670 

OoQteropt of Court 
Proceedings ..., 176 

in conspiracy casj . tiSO 

**innocence of accuaedi 
presumptiott of> ••• 503 

^in rape case ... 640 

—in sUQWOns case «*• 130* 

—Judgement, admissible in 639 
—Medical, value and admi¬ 
ssibility of ... 700 

—from treaties ... TOi 

—nature of, In bad liveli¬ 
hood cases 103,614 

—of accomplloe 

—conviction on 619 

—corroboration of 617, 661 
-value of ... 616 

—verificatiou of 618 

—of accused ... 192 

—reeording of, ... 193 

hand-writlQg expert 683, 684 
—of hostile witness ... 620 

—0 f U n t e n t i o n,’ how 
gathered ... a03 

pordofiosAsn lady 661 

possession In land 
• diepute oases s 6^80 


Evldeaee {Oontd^ ^ 

—of thumb'impreasioD ex¬ 
pert, 692, 69? 

—oral, value of, ... 632 

—exclusion of, *uu ;638 

—importance of, in er^- 
minatcases i10 
—ot seardh ... 671 

—pleading of guilty, its 
value as, <15 

—police repoct an land ^ dfs^ ' 
puds,its value as, ... ' 81 

—previous, usod ^ in adUsbl ' 
quent proceedings • ’638 
—primary ’.*.‘*'633 

—public document as .. 634 
—recording of, iu enquiry < 
and trial J91 

-recording of, in sumniaiy 
trials, t.u . J37 

—retracted con fee* 
sion, value of, as j... 600 
—secondary, ‘ Sil 

-statement by person in** 
capable to give, *... 625 
—Condition of admi- 
asibility, ... 626 

—statement by acepused in 
SeerioDs trial, if ^155 
—tendering otf taken Ibefore 
committing Magistrate... 135 
—uncGFrobarated, ot • 
wmnan, in rape ease v.i * 390 
Bxploefvea * 

—Act, Indian (IV of 1881) ^16 
(See eowfetiie on pagi 6JA) 

—offboce by eervardlix 
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387 

391 

891 

393 

393 


EiflMivn ' 

UAkrilifey of otastor 

' under ••• 521 

»caaaof ei 

-^obtianoM Adi (VI of 
180B) .• W 

•^^^poBse^iiion/ }t sufll- 

cient to convict under 568 

^ -^ttsctiOD for trial 

under 

ExtortlM 

»ca 0 CA oS 

definition o( 

^pickeiting and 
—robtery and 

F- 

Paat 

**>prgof of 

(Set nufrr‘‘/Voof•) 
^relevaiit) 

—character evidence} if 668 

—existeoce ol bad feel* 
ingr if 

—exittencf ot couroe of 

' , bQaineasyif) ••• 

—esiftanceof aUte of 
I mind and body, if 

'—in eo^ittTicy ease 654,^ 
, —introdactioo of, 

—what are 
—when beeomea 
Faeterlea Ast (ZD s» Mil) 
f-aecddenta xept^ Of* under 
—employment, of 
tvomaa under 

'Under, •when 

I < 


636 


657 


656 


eea 


■ttE 


Paelerlee Act iOqfiid.) 

—over*time work ufw» 
der eea .a. , 59Z 

Palae taformafloo 

—furnishinifp offcno^ 
of, a.a fl02 

—Income-tax return, 
aubmiBBion of, ... 343 

—with intention of 

cauiing injury to 

others ... , 350 


*9 9 


• 99 


m 


77 


PalalUaatloo of aeeaoDta 
—by making false* entry .. 414 
—reiuaving stamp, if 
Ffaal Beport 
—form of 
9 —submission of, by ^ in* 
veatigatlng poliee-offlcer 74 

Flue 

--ofibnces punishable wAh 277 

Finger-impresalon ... 5T 

First elatf Maglatvate 

—ofibnces triable by ..u 376- 
First Infonnatton Report ' 
—alteration (rf eee 
—Bengal Buies as to 
preparaUon of, 

—by persona anaoquaint- 


49 


47 


see 


654 

ed with the facta 

... 43 

662 

—claauflcatUm of 

... 42 

0^ 

—copies olf to whom sent 

891 

—delay in lodgings in rape 

691 

cate^ 

... 390 


—fum for the record of, 

.... 40 

592 

—ferm of 

...48-61 


* —importapoe of 


691 

-^ietioD io ... 

.C.81V42 
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Ftat Ittfomttlof Report {Conidt) 
—pcotitidf by whom 596 

^Ruleo relating to 46 

^aignUicaoce of ...40.41 

•-;vaioe oft as SfidtMce 596 

-^whatia ... ... 40 

First otfender. 

stealing with... 19B 

—release of ... ... VJR 

Forgery. 

—cheating, when ..» Hi 

—(lefinitioa ol... ... 110 

—falsa documentt making 
oft — 410 

—Intention to commit 
fraud in ... 4II,4i:t* 

—interp<dationt if .*• 412 
—loss of propertyt if an 
element iOt ... ... 412 

—'Cl6e^^ meaning oft in ... 413 


Frlrolona aeottsaRog 

^^^ompensation to com* 

, plainant in. ... 133 ‘ 

Fnrtliar Bsqolry 
t^CompetoDcy of Oourt to 
ma]|e ... ... ^ 

—in a procfediog u/s 110 
and 133 Cr. P. G. 256 

—order fott against wbom * 256 
—order fur, instead of Oom* 
mitment ... # ..« 257 

—order for. instead of Com* 
mitment u/s 43) Cr. P ^C. 251 
—|K>wer of District Magis¬ 
trate and Sessions Judge 
to order for ... 265 

—refusal of ... ... 256 

• 

—ceriew by Sessions Judge ^ 
(borderfor ... ... 256 

—Rerisioosl Court for^ 
order of> ... ... 256 


Fam 

—spplicadon and petition, 
list oft ... ... 811 

(See cmdrr 
iitmkf Modeli of**) 

—charge*Sbeet ... 73 

—^flnal Report... ... 7? 

«-F1rst Intomation “Repon 49 

^lor preparstlOD of search 

listt ... ... 67 

’^Govemmani sanotiM for 
'pioaeeutioa ... ...* 127 

-*lfi4asM ttpon ... 59 

?3 



• *1 \t\* \ ' ' 




G 

OambllBg Aet, Tha Publlat 

(Aat U1 at 1867) 


(Set contenU on page 586) 


—'^common gaming bouse/' 

meaning oft undeff. 

540,543 

— instrament *of earning. 

under ' ••• . 

... 545 

^peoaltf bx keeping gam- 

« ing house under 

... 541 

— {niDts^meftt under 

... 542 

Oksg Casa 


— erideneein ... ** 

... '070 

Qaaaral Mary ••• 

.... ja 

Oaodfaltt* ’ 

* 

i-ahtdanalh 
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faith (CoQt(^) ^ 
—meting of ... , ... 372 

H 

Babaaa Corpna ... 87 

—prooedure In making a>t 
applioation for, 38 

Handmitfog * 

—OlahBiflcatioD of, 675 

—pMuliaritUa of, 676 

disputed. 

—baaio chrTacteriatics of 675 678 
—obaraoter of lettera 
io ... ... 677 


—unobaUenged document 

, . 67') 

—modea of. ' 676,660, 683 


—croM>ezammation m 677 
•^curvee^ penpreraure 


in 


677 

—difference in space... 

678 

~o{ old people 


68: 

on old paper 


682 

—pea*preesure in 

678,680 

^^perta 

1 4 


—edmissibUity of their 


evidanoe... 

##♦ 

683 

—value of tbeic 

evi- 


dance a... 

684,661 


w^forger;, how. detected 
from, ... . ,979 i681 

—retonobiag of kUen 
in ... 681 

—eignatare i... .6Bp 


Hattdwrltiag (Oon^) 

-'proofof ... >... 688 

I —by oomparuou , 689 

•~by pereon acquialnt- 

ed wiUx, .. 6^ 

< —mode of, ... 690 

Haagtag 

—case of 75) 

—medical witness in case 
of, ... . 833 

•—po»t mortem in case of. 754 

—suspected case of 61 

High Court 

—adjournment by. on 

transfer applioation 330 

—appeal to, in death sen¬ 
tence .. 105 


—applioation of transfer to 230 

—Bombay, Rules framed 
by, for recording confess 
• sions 600 

—Calcutta, Rules framed 
by, for recording oeofept 
sions .. 606 

—eonourrent rerisional ju* 
risdicGon of, ..*253 

*—conftrmation of death 
sentence by ... 195 

4-ooDtempt proaeedings> 
power , j . ... :)66 

—iuherent power of 263 

—loterffranoe by, to rfevi- 
#00, <, u 963*266 


^metlinds, 'ordinal,, ta . . T'interfetenee, sfith {«q,, 
nrore. r ©? , psdoraf aoqidttal,,;' .269 

-phei n gM> Wn\ eebiia, . .t.'.. 
'fhMMlB • I**'. et-jJSl'' ' ? poaikt ero dby, 
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nigh Court (Conid.) 

—power of, *genereli on 
reviaoDi .*« 257 

—power of. to cat! for 
records * ... 353 

—power of, under Reforma- ‘ 
tory School Act 575 

—reference to, letter of, ... 251 
—reference to u/b 307 


Imprieonnent 

—in default fiiio * 35 

iBferenee 

*—Court can draw, ifnecces- 
ary. • 131? 

.—from non •examination of 
wilneBse^ ^ ... 134 

Intormaiit 

—part played by 31 


Cr. P, <J. ... 165 

—report by Dietrict Magis¬ 
trate or SessiooB Judge to 254 
— rerisioD, when lies to 253 257 

—sentence, enhancement of, 
by ... 258 

—Sentence,, postponment of 

by ... 

—stay of proceedings by ... 262 

—transfer of cases by, ... 229 

—transfer of cases, grounds 

of, 23a 231 

Sort 

—grierouB, voluntarily * 

causing, 381,383 

—rioting aud,. puniabment 
for, . : 382 

I . 

Identltleaiioo 

—of suBpecta ... 69 

—parade ... 71 

—rules of (Bengal). 69 

—test» term of «•» 73 

^agal gratltieailaa. . 

>-*^ublie B^ant tMnt 314 

•-^deDoeef, ..• 345 
-ffi^stof. 344 

-.proof of, r .* ... mT 


Inoaeit Report 

—ft>fm of • — 59 

—what it contains ... 50 

lo^niry » 

—nature of> in land dis¬ 
putes, 88 

-place of * ... 123 

—transfer of case for ... 124 

iDsanlty » 

—criminal responeib ili ty 
exempted 1ft, ... 281 

—description of, ... 740 

—diagnosis and causes of, 741 
—feigned ... 743 


— medical witness in oas6 of 834 
—mentel and intellectual, 361 
—obserrarion in ausp^ted 
cases of ^ ... 742 

—plea of, duty of^Courk, ... 283 

lastrument of Wet^iftag 
—false, offenceIrf using, 370 

lasuU • 

—intentional, ^ 438 

—elemonts <tfthe 
i^Ettooot 

s 433 

^tojufoTok* * 

the4>eftce . ^« 433 
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Int^sieaUoD ^ 

committed in state 

IiiTestIgatloa 

' ‘^before issuing ptucess .. 116 

— lOOaU fi n 117 

^meaning of • 28 

—nature of .. 117 

—presenee of accused at 

the time of^ 117 

Imgvlarltles 

—effects on proceedings ... 2i5 
—vitiating trial 23? 

J 

Judge 

—disagreeing with the ver- 
diet of Jury 16? 

—dut7 of> after verdict .. 16? 

— ^ in Sessions trial.. 161 

—explanation of law by ... 161 
—Misdirection by 161» 163.1C4 
—lioD-(UrectioD by 163^ 164 
—reeba^ of the Jury by 164 

—recording of questions 

and answers to asoertaiD 

verdict IG6 

^reference byt in case of 

diaagreemeot wtUi Jnry 165 

^enmniiiig up of evidence 
by, ^ 161 

—view <rf, Ob facts 161 

—warning the Jury by 162 

Jadgmapt 

*«ootttenlacd* ••• m 
..^^jepyof, toaeooMd... 

' <7af^Px«|ld*8e7 Migit* 

. — * « ' ... IM 


JndleUl ProeeediBw 

—Meaning of 

29* 

Jurors 

—choosing of, by *ot 

151 

—discharge of 

152,153 

—exemption from serving 

as 

149 

—foreman of 

. J52 

—irregularity in choosing l^S 

—niaeonduct of 

. 151 

—noq-attendanco of 

. . 150 

—number of, 

.. 151 

—selection of .*• 

140’ 

—objection to. 

152 

—special Jurors, list of, 

... 149 

summoning of. 

149 

—trial by 

151.153 


—appeal to High Court in 
a trial by, . .. 247 

—cha^ to . . ... 167 

—explanation of, ... 15t^ 
—formB and contents of 158 
-^in Ternscolar ... 159 
-doty of Judge to advise 158) 
—duty of Judge to analyse 
evidence for ... 160 

—dtt^ of Judge to explain 
lav to, ... ... 161 

—daty of Jad^ to re-ex* 

pl^lawto, ■ ... 15^ 

... ^1» 

.rTHj^Silana^ pf fatv to the 
s ‘ . 199,161 

how te charge the ... 16& 
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4ur7 (Oonid.) 

— miBdirectioB* in the 

charge to. ... ... 160 

—purpoee of eharging the 158 
--retirement ... I 64 

-^verdict of the ... 164 

amendment of ... 165 

^Judge disagreeing 

with, ... 165 


K 

fildnapping , 

^abduction Ind. ... 389 

-^charge of, if conTicUon 
of abduction possible ... 389 
^from legal guardian ... 385 
—intenUon of accused io ... 388i 
—marriage, proof of, in ... 388 
^minor girl, consent of, in 387 

— minor girl, elder brother, 

when commits ... 387 

—minor girl, possession of, 

by father, if ••• 38? 

« 

— minor girl, taken away 

by father, if ... 356 

—proofs, what are, in ... 388 
—when complete 3S6 


Land Dtspntas {Omid^ ^ 

—Civil Court <Aei%e in *SA 

—costa IQ ... ... 84 

easement rights, question 
of, in «... ... 84 

—evidence in ease of 64, 80 
—p<2me report, if evidence, 

9 0 

in, ••. ... 81 

—proceedings u/s 107 Cr. 

P. C in ... ... * 102 

—receiver, appointment of, 
in, ... ^ ... 83 

—subject matter of 82 

LlmltatloQ 

—computation of the period 
of ... 202,203 

—exclasion of time for 
obtoioing copy under 
Act of, ... ... *206 

—for starting prosecution 203 
— in filing appeal in saoc* 

tioncase ... ... 178 

* 

—law of, applicable to 
criminal appeals, ... 201 
—schedule of ... 205 
—revisioii application in 
High Court, period of, 204 



tmnd Dlspatea 

—applicability of Specific 
Ttelief Act in, •... 82 

4 

—artntration in 82 


—attachment of property 

in* ...^83 

—causing breach of the 




64.80 


Leeal Inquiry * 

—if the complmnanb has <' 
no pettenal knowledge 11? 

*—presence ^ accused , at 
the time ol, ... 117 

Imeal InvhstlgatleQ ^ 

—by Judge, Jury or Usgiia* 
trate ... 260 

—report after 260* 





1030' 


CRTMIHAL OOtrat PBACTICE 


Lomtlea , 

—acquittal of/on grouact of 
lunac;, .. ... 190 

—enquiry In the case of ... 189^ 
. —examination of| by doctor 189 
—onus in the caae of| chi 
vhom, ... , 190 

—trial when bail in law 
{Sef aito under ^‘/nBanity'^ 

M 

Magfitrato' 

—Diafrict ... ... 31 

—Honorary f.. ... 31 

—Municipal ... ... 30 

—Presidency ... 30, 32 

—Special ... 31,35 

—Subdirieional ... 31 

Maii^enaBee 

—amount of ... ... 1^ 

—application for, whereto 

ha made ... ... 181 

—claim of, by ill^itimate 
child .. ... 182 

—claim ct, by wife able to 
earn ... ... 182 

—claim of, by wife commi* 
tting adultery ^ ... 183 

—claim of, Vf wifereforiog 
to Ure wdth hnaband ... 182 
—clium of, when there ban 
be no, ... , ... 181' 

—ofibr oi; to wife *... 162 

—Mderof, » ... ... 180 

—tlffaf Civil Obtut. 

depree for jaatttutioa 
loTooBiutfa :.. 184 


--eAncellatio^ or modi' 

flcation of. ... 181! 

^oivil salt after order 
of ...i ... 184 

^enforcement of 180, l<j3 

—who can make an .. ISO 

—'proceedtnga 

w ivea and children 180 

^costs of ... 181 

^evidence, recording 
oti in ... ... 181i 

'^nature of ..i ‘ 182 

—|)Ovetty, question of, 

in .ee l8l 

—procedure ill ... 181 
-'proof of marriage in 181 

llandanaa ... 30 

Map 

Preparation of, ... 

Marrtage 

—by husband or wife ... 418 
^ —cohabitation inducing a 

belief of, ... ... 418 

-HX)mplaint by whom in 
oSeoces againat ... 420 
—oustom, in c^ences 
againat. ... ... 421 

—disst^ution ot by apostacy 419* 
— ». ey declaration 

by Court, of| ... 419* 

^ ff y on conver- 
non of a Hindu wife, ... 419* 


„ . when com. 


plete 

S 9S 

419' 

e^otUIe p f 

valid' 


Huhammaden, 

• ss 

424' 

preeu^pUon ef, 

from 



•i • 



IPDSX 


loai 


Uarriflge (Contd.^ 

cobabitatiaii. ... 424 

/ 4 4 

*^proof, nature of, in 
ofTences againet .. 436 

-^uriUwful, by f a 1 e e re- 
• preeentatYon, .. 418 

Medleo^Legal Juritpradeaee 
—Blood marki, idenlifioa* 

“tion of. .702 

iiiec wider ^^Blood markn**) 

' —Barns and scalds ?3t 

—IX^th, meaning of, 74*4 

—Mod^ of, • 744 

— Deli?ery, signs of recent, 747 
—Drowning, 7^1 

—posl-ffiorlem in ^ .. 732 

—Impoteney and Sterility, 
causes of, ... ^ .. f38 

—Insanity ... 740 

iSfe under ^^Insanifi/.^') 

—Introdaction to ... 70? 

' — Poisoning, different types 


MlsapproprlatlM Criminal (CbtttdT) 
—proof of, • . 0 * ... • 309 ' 

wbatis ... ... 398 

Mlscarrlagd 

—causing, ^ben oflenco ... 880 

Mltebiaf 

4 

—frOnnacts and, ••• 407 

—carelessness, if * ... 107 

—rattle ^pass, dama^ 

by. if, .407 

—definition of 40G 

—punishiDeot for * .400 

Models of^pstltlpns , 

—list of .. Sll 

(See Hnder Application^ 

Modelt g/'*) 

Motor VshlelMT Ast, Indian, 493 
(Act VIII of 1914) * 

{See tontenie on po^e ^5) 

—driring, at excess speed 301 
— M „ in intoxicated 


of, ‘ .716 

{See under ^•Ptyieoning**) 
—Pregnancy, signs and 
symptoibs of, ' ... ^7% 

—StrangnUtioA ... 749 

[See under ^^Strangutaiion^) 


condition ... 500 

—• , on wrong side 499 

— ,, , rooklessly ... oOO 

^ * I with expired 

license ... ... 501 

—first offender for bad 


—suffocation ... .. 7o0 

—throtltllng ... ... 749 

—bniicology ... .. 70S 

—wounds ... ... 7^ 


Ma a pproprUttoas, (htatioal 
charges of, and abeAmsnl 400 
—exainples arSlelf ate nb^ 399 
' w'loss**, if an element in 


driftegtAide% ... 496 

—noiwp roduction of 
license ^ .M 601,509 

—appeal from sentence 

•UQ 

f—fine for... ... 500 

—rash drimg * ... S72 

* —liability driver y. 372 
4-sio|4>iiig by peUob vrdw .408 
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^Mukhtoar 

of/to pcaAise, 2d 

^ ft , to appear 185 

~ u f same as pleader 185 t 

Murder » 

—age tn a case of. ... ^ 377 
-*«eau8ing death hj * raeh 
and n^igeot aet» if 378 
^cauaing death of an no- 
bomchild»if ... 381 

—circucnet^ntliJ evidence 
in a oaae of, ... 376 

—croae^examrna^OQ, hints 
of, in the case of, ... 816 
•culpable homicide and» 
disHnotion between, .. 374 
culpable IkMnicide not 

amounting to, 373, 374,3?8 
^h 0 W i 0 i d e amounting 
to, 373,374 

—intention’ or ^knowledge' 
in ttie case of, 373,375 

—medical treatment, plea 
of, in the caae of, ... 37? 
—plea of guilty in the cage 
of, «M «•« 377 

-sentence in the case of, 377 
—sinxide injncf baiulng 
death, if ^... 377 

N‘ 

Moa-haUable offeoee , 

v^^definitloa ot, 27 

Mw-Cegalaaklt 

^meatibgof, «». 29 

M«laaMa«MRts * *9 


0 

Obseene pnblleatlM 

... «s 

onenee 

—against the State 

... 301 

—attempt to c (^m m i t, 

punishable with trans* 

portatiOQ 

... 434 

-bailable 

... 277 

—by whom triable 

... 275 

—cognizable 

... 279 

—common, under I.P.C 

.'a2.‘iJ8 

—comtM>undable 

... 278 

—contents of, in t, C 

305>333 

—lalse charge of 

... 362 

—proof of, 

... 362 

—what constitute, 

... 362 

-r^meaningof ... 

... 20 


-of eoncealcnent of birth 381 
—omission to give imfor« 
mationof, ... 361 

—punishable with fine .. i77 

-resistance to taking pro* 
perty by lawful autho¬ 
rity .M 352 

—reetriction to fa w f n 1 


apprehension of another 


person. 

ees 

365 

—triable as summons 

case 

277 

—triable as warrant 

case 

278 

(Ufeader 

. —harbouring <d an, 

P4S 

364 

—meaning of 

4 49 

365 

—psnaltyfijr 

♦ ea 

365 

(HgoaeMIsr 


0 

—ovdetfor notifying add* 


k.,' 

• M 

m 



INDBX 


xm 


$ 


•OptUBi Aet. The (Aet 1 of 1S78) 551 
{See eonietUe on ftige 551) 
—Opium 

—uoiifiecation of car, 
used io ayraggling,... 363 
• —exportatioo of ... 560 
—meaning of, 534 

—pOBseesion of, ... 560 
—preparation of, ... 560 
—sale of. b j serranU, 560 
—transporting, ... .53") 

F 

'IPardon • * 

—by Session Court ... f)3 

—conditional .. ... 

—prosecution of the person 

failing to fulfil thecondi' 
two of. ... 93 

—tendering of, to an ac¬ 
complice ..• 02 

—withdrawal of ... 93.94 

iPardtBasUn lady 

—attendance of, ... 121 

■Penal Code, ladlea 

—common offences under 333-338 

—contents of ... 305-332 

—definition of offences in... 269 

—exceptions, general, 
to ... 260,279 

—definition of terras in ... 269 

—scheme of ... ... 265 


Pleader (Contd.) ■ 

-right of, to* appear in 


trial or enquiry ... 183 

Polaoolng 

t 

—by Alcohol ... . . 725 

—titoldoftcof ... 727 

—test (S intoxiestioh 
ioi ess ... 726 

—by Aconite ... *731 

—by arsenic ... 

chemical test in • ... 721 
—fauldoeeof ... 720 

^po$t*m<}rteniHn 721 

—symptoms and signs 
of, ... 719,7?0 

-^y (.*ocAine ... ... 728 

—by copper ... ... 723 

—by Datara ... ... ^ 

—4y hydrocyanic add ... 7^ 

—fatal dose <i ... 732 

^ost^orlem in ... 732 

—symptoms and signs 
of, ... 732 

—by Indian hemp ... 729 

—by lead ... ... 7H 

—by mercury ... » 

—chronic case of, ... 722 

—detection^ • ... 723 

—fatal dose of «... 722 


^etltloa ot eonplalat 

--importaiice of ... 20 

S^etmns, Hodeb el ... 841 

(.See Wider ‘'Applicatiom, 

„ *ilodeliof") 

Pleadar ■ * • 

—mewiihgof ... 


■^poit-mortem m 
' —sifi^s and symptoms 
of,. ... 

—by Nui-Tomioa ^ 

—fatal dose of 


V 


29 


in, 

lymptoms of 


• * 


i as 




♦se 

t 

999 


723 

722 

•729 

731 

790 

729 
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PoItoniDf ( Cmid.) 


^'*by ol4and V . 

♦ 

7.U 

—by opium 

« $ 

724 

—chemical test in 


7?i 

—fata! dose of 

♦ 99 

724 

— in 

9 9* 

72". 

—signs and symptoms 


•of, 

see 

724 

—by oxalic acid 

##♦ 


—by snake-bite 


722 

—port-mortem in 

999 

7W 

—by suloburio sad 

99e 

716 

—poet-fnoriifn in 

9 

717 

— lignt Hnd symptoms 


of, 


717 

—cases of 


70R 

—diagnosis of, in the 

liT. 


ing 

90# 

709 

— ^iagonosis of, post-mor* 


tem^ ••• 

#s* 

710 

—of cattle, cross-exam ina- 


jtion in, 

• 99 

8% 

—suspected esse o{, 

• • ^ 

61* 

—types of, difBseut, 


716 

PoUee Dlsry ’ 



<— careful perusal of 


22 

—special, use of 

#e# 

646 

.-Talus of, as eridmee 

- 43-46 

—what Is . ..t 

#99 

44 

Prtfee ofllpar ^ • 



— arrangei^en^ by, fiading. 


iniored ipwsona oa 

the 

9 

BpOt to. ' p 

#«s 

58 

-.-arrest by, dosing invMM* 

• 

'gatiQD •• 

9M 

78 


tlM pttblio 

tlf ^ 


pplieP Off lew i^hnid.) 

*—osceeei?^ exercise of 
power hy, •kU* 

of, find injured per- 
eon on the epot >S 

•—daty of, in case of oonter- . 

feit coins 63 

~d(ity of. in ease of land 
dispute, ... Cl 

-^uty of, in case oi riot . 64 

«duty of« io case of sub- 
poeted hanging 61 

^dttty of, in cate of aue- 
pected poisoning 61 

^dutjr of, in executing 
Boarch warrant .. 8B89 

•^duty of, io murder casei, 59 

—duty of, in searching the 
bouee of suspedted per¬ 
son, .. 67 

—duty of, on apprehension 
of breach of the peace ... 6> 

—duty of, on first informa¬ 
tion ... *.« 52 

—InyestigaUou by 52 

—when DQf necessary 52-34 
—referring i^rty to Court 52 
PoUee Report 

—meaning of, ... 

—no eridence in land 
disputes ... 81 

PotiesaloB 

—eridence of, in land * » 
disputes, 80^ 81 

Post*flMirUm Bxamluatloa i 
^ —cause ^f death, detsf- 

mina^n of, from, •m.s 71^ 


? 9 ' 
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Poit-mortem Eiamintlto^ (.OonidJ) 
-**oheniical* examioa* 
tLor\ after 715 

^^ternaly mode of ... 710 
aepby/ial death747 
death from ooma 748 

~ln syncopal death ... 746 
—internah mode of, . . 712 
-^medical witness bolding, 
cross-examination of, ... 830 
—Report, to whom sent ... 39 

Press and Re gl strati o a ot 
Books Aet <Aet XXV o! l667.> 
—delireriDg copies of hook 
to Croyernment under, ... 389 
—editor and printer, pre¬ 
sumption of, under ... 590^ 
—press, condition of, under 388 
—press, declaration of, 
under ... 388 


s 


Presumption, legal. 

—by Court 
—from cyidence of accom¬ 
plice ••• 

—from non^production of 
documentary eridence,... 
—from withholding of 
important witness 
—of birth, legitimacy se% 
—of eootinuBnee of Old 
state of things 
—<& boneety and diiicretioa 
of public semot 
>—ionoeence... 

—ot marriage, from long 
cobabitstkm... * 

—ot poeeeatkin Irom tit^e.. 


659 

661 

660 
658 

661 

664 

660 

66i, 

664 


Presaaptfoo, legal [ConM,)- 

—of posseeaion * recent, of * 
stolen property ... 662 

of sanity .•* ... 663 

Prifale deleaee. 

—extent of rigVt of ... 280 
justifiable, in ... 201 
-rplea of, find alternative 
plea ... ... 289 

—reaistance tp a poblio* 
serrant ... ... 239 

—right of, accused to prove 287 
— against an insane 
person .,«• ... 260 

—right of, by person in pos¬ 
session of land ... 287 

—right of, commencement^ 
of ... 293 


—right of, coQtiQ 4 anoe of, 

— „ if exceeds 

— „ in arresting a 

wrong person 

—fright of, not pleaded but 
raised In argument 
—right of, of body and 
property when exceeds... 
—right of, of property, if 
extends to causing death 
—right of, whoa not 

allowed . . 

—right* whftra extends 
* * to causing death ... 
Proeesaea. 

—Issae*of, for fuitiiet evt-*. 

c^Dce, ••• 

-*«>Iseoje of, Magistrals 
diecret^ ... .^1 


,263 

261 

2^ 

28S 

264 

293 

29D 

293 


145 


120 - 


Si# 
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-^non-p47mAtV 120,130,138 
'^non-payment of, in main- 


tenance case... 

m 

—scale of, Behar and 

Orrlesa Rules 

995 

—scale of, Bengal ^ulee 

999 

—scale of. Bombay Rules 

996 

—scale of, in Central India 

996 

—scale of, Madras Rules... 

998 

Proelamatlon. 

—issue oi ... 

84 

—publishing ^ 

83 

—withdrawal of 

83 

Preelatmed offender 

—attachment of properties 

belonging to, 

83 

—restoration of properties 

Ifdongtng to, 

80 

Proof. 

—conspiracy ... 

639 

—of evidence previous iy 

given ... ... 

638 ' 

—of execution ot document 

034 

—by attesting witness 

636 

—by comparison 

635 

—if' attesting witness 

dead 

630 

—thirty M. 

637 

—of flot r ... 

®2 

-«4glter refreshing the- 

“memory.#. ... 

641' 

-^by documentary 

■- arideDpe *... 

633 

■~b 7 oral e?idatee ..., 

633 

' —.xeludad 

638 

orimarr evince 

638 


PiMf ( Oonid.) 

~b; eecoAdary evi¬ 
dence «#• ... 633 

—of first information 641 

—of baodwrSUnt;. method 
of, ».* 63<i 

—of police diary 642 

—of poit^morlfm report 642 

—of public documents .. 637 

—of statement previously 

made .. 640 

Properties. 

—claim to, lost « .. 44 

—concealment of, dishonest 
or fraudulent .. • 405 

—list of, lost ... 48 

,—restoration of, belooftlng 
to proclaimed offender. 86 
Proeeevtloa. 

—by a Court ... 12 j 

—fmling to produce mate¬ 
rial evidence for 13L 

—Government sanction for 126 
—withdrawal from «. • 226 
—without govetnment saii- 
tion 136 

Proseestioa witness 
—^roes-examliiation of .«• 140 
— „ before 

commitment to Seasions 144 
—non-examination in- 
forence from, 181,154 

—recalling of, for eroes^ 
examination... 140 

Pablte StfvMt 

, —diwbedience^ to order of 355 
order ia illegal 856 
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Pablie SerrtDt iffmid.) 

•^proofol... — 35^ 

—msuU, iDtentional» tOj ... *M6 

-•interruption to 
—gbstructingf .f. ••• 358 

—reeifitancc to... 352 

—threat of injury to 3.57 

Poniehineot 

—commutation of» by 

Uoroiriment... 273 

—kinds of ... ••• 


Rape 

—cbomical examination in 61 

—consent of Tlctim in ... 391 
—cross-examination, bints 
of. in tbc case of SH 

-definition of ••• 389 

—delay in reporting tbo 
case of *** 300 

—evidence of victim in 390, 640 
—medical witness, cross- 
examination ctf In case off 836 
—proof of ••• 340 

—punishment for 389 

—sentence in ••• 398 

Reesl?ef 


Rsfornatory Seb 9 algAet.*{Cbrtfdi) 
^High Court, power of| to 
pass order under. .. 575« 
youth f ul offb Oder/ ’ 

meaniog of. finder, ... 572 

ReglatrftloB of Books (mod Press) 

Aet (Act XXV of 1867) * 588 

—delivering copies of book 
to Government under, ... ^589 
—editor and printer, pre¬ 
sumption of, under f ... 500 
RostwatlOB 

•^f a case dismissed u/s 
247Cr. r.C. ... 132 

—of an abducted female ... 95 

—of property seired ... Ml 

Revlsloa 

—eoucurrent jurisdiction a 
of Courts, for, ... 252 ' 

—High Court, when enter- 
tmns application for ... 253 
* —order of commitment in 257 
—powers, general, of H^h 
Courts in ... 257 

—procedure previous to an 
application for, 253,254 
—provisbn for , ... 231 


—app^tment of, in land 
disputes ••• 

Rss<»ds of erlttlnal cases 
—arrangement of 
—careful perossl ol 
Reta^t^ Sebool Aet. Tbs 
(8^ 091 poje 469) 

^-enquiry as to an oflenee 
* uxuisr, ’ 4 . 



Blotiag 


83 

—armed, with deadly 



^ % 

, weapon 

342' 

207 

■charge of . 

341 

22 

*comm<^ object* of 

340 

S69 

»crDes-examination/ hints 


• 

o^lnoneeof *. 

8Qe 


. ~-due, of (ic^ee officer ii^ 


517 

eaaeo^ • «■ 
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1038 


RMlnf 


fieareb Wactants ( Oontd^ 


accused, In a 

343 

—for <bscoTery of person 


^ofev poflscssioD of land.*. 

64 

wioQgfall; confined 

89 

Robbery 


—for production of doen** 


—definition of ^ 

395 

ments and md^able pro* 

r 

^extortion and 3115,39d 

perties .. 

87 

—th«(^ and . m. 306 

—for releasing persons 


a 


wrongfully confined ... 

89 

4 


issuiag of .M 

87 

Sanetton 




•^croes*examination, bints 


Seenrlty 


of, in <^e of. 

787 

—b^nd, execution of« 

99 

^form of Gorernnient 

127 

„ * in case of*a minor 

112 

*-f6r proeecutloh by Court 


—contents of order calling 


124, 

177 

for 

106 

—for ptosecution u/s 153 


—for a period exceeding 


(A*I 1 P. C. 

3-14 

r one year 

113 

—in criminal conspiracy 


—from an aeeoaed after 


<ase 

301 

conrictiOD* 

99 

-*-of Oorernment iot pro- 


—from person dlsspminat* 


seontion 

126 

ing seditions matter 

103 

—notice to accueed before 

127 

—from person of do means 

las 

Seereh 

t 

—from suspected persons 

103 

—Oeaetal, 

89 

—fumisbing of^ u/s 107 


«*bow to be conducted ... 

89 

Cr, P. 0. 

101 

—in presence of a Magia* 


—if not fumisbed 

113 

irate 

91 

—in bad lirelibood casis .** 

103 

—irregnlarity iik 

91 

—object of taking 

107 

—bypbUeey^fi bouse of sqs* 


—ord» of, by Api^eUate 


peet^ person 

67 

Court 

100 

RMnlilltt ‘ 


—order of« where can be 


•evidentiarj Talna.of ... 

gb 

made •<* 

99 

~4otmol " ... 

• A 

-67 

—proceedings, final ord^ 


M ^ s 

-Htffal andeiioe of ... 

671 

ID, « •.! 

.113 

: innh )VairaBt 


—proeeedinsfv ioi^atipo 04 lOfi 

—qwcttion of» \ij 

V I ^ 

. -prnriurtlnBi, Mat 



m 

, qnixf ts, 

111 
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'S«enrity [Cmid.) ^ 

—proceedings, nature of 
enquiry In> »•. 110 

—proceedings, nature of 

proof * ... Ill 

'-proceedings, quashing by 
High Court 113 

—proceedings, revisional 
l)owet8 of Courts 114 

—reasonable 100) 113 

—release of accused or wit^ 
ness on furnishing ... • 8G 

second proceeding for ... 1U7 

‘^edition 

—<lofinition of) 301 

—disaffection in, meaning 
of, ... .303 * 

—gist of *. 30J 

—'intention' in the offence 
of ... 303 

—eridenceof) ... 303 

—sanction of Government 
in proeecutiOQ for, ... 304 

*-^speeches amounting to ... 304 

—what is not ... 304 


Sopteoee (Conid.)^ 

—postponement b y 

High Court of, ... 196 

—of whipping ... 196 

—suspension dr remission 
of. by Government ... 230 

—tender age* consideratioii 
of. in passing 377 

—when offender under** « 
going another ... 107 

Sessioos Trial • 

—adducing of evidooee by 
accused in, • «,» 156 

—meaning of, ... )56 

—charge to the Jury in, 167,158 

—commencement of 250,153 

—defence in 156 

—duty of Judge to explain ^ 
Uw in. ... 161 

—examination of witnesses 
in, ... 153 

• —examination of witnesses 
not sent up in, 155 

—non-examifii^km of pro¬ 
secution witnesses in, ... 154 


'Seatenee 

—death, appeal in ... 195 

—enhancement of, accused 
showing cause for ... 358 


—euhaucemeDt of, on Trin 

ground, of previoQS con* 

: Tiotkm ... 


*«*enluDceiQMt, procedure 

of,^ ... 200 

^eohnoement what am^ • 


-opening of case in 
—pleading guilty in 
—reply by defjice in 
—reply by prosocutioq in 
—statement of a(ysased 
•-tendering of deposition of 
a witnyss In ^ 

Solitary CSsnfiueoiOB^ 
.-scale of, 

* # i.M « 


.'■■Dti to, - . 250 • MmUI IfatfiilMU 


«l, -poweiB of, 


153 

150 

157 

157 

155 

155 

s 

273 

$ 

» 
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I 


Specific Relict A^t 

^cpplictbility of« in 
lend dicputee eee 
Stctemeiit of witncMcc 

—'during mmtlgction, 
if admicaible ac e^- 
<dence» * 

Stolen Property 
—charge to Jury about pre¬ 
sumption from, 
^ODQBOlprOOf 
«^pocsccrioii ot« by Hindu 
familji * 

—punisbment for rccciring, 
Stni^Dlatloii 

—by hand or foot ... 

^poBt^mcrUm in the case 

--auipected case of 
Suicide 

attempt to commit, when 
offence 

Summery Trials 

•—limit of punishment in 
—offence under Child Mar¬ 
riage Act ••• 

—procedure of « 

—pcorisioDa^s to 
—recording of eridenee In 
—records of} ^ 

^umooa 

•^fot piodnotkm of docn- 
, xnenta r ^ 

l^Siitb^, agidort aeouaed * 
. -HrinnulWnam ' 


esc 


ess 


Snmocos ease 

—acquittal iu ... Ull 

82 —admission of accused in, 129 
—explaining offence to 
accused in, ^ ... 129 

—framing of formal charge 
ns in 129 

—meaning of %) 

—offences triable as .. 277 

4 Q 2 —trial of . . 129 

Surettea 

—Acceptance or rejection 
402 

—discharge of, 115, 22o 

—nature of, for good be- 
havbor 106 

* —security bond, when 
749 executed by ll2 


Suspeeted poisonlog 
Suspeets 

—identification of, 
380 « m 


see 


see 


61 


69 




see 


aas 


Theft 

—definition of ... 

—‘iotentbo’ in, good faith 392 

—mietake of fact and lav 
136 


134 

137 

136 


% 4 


r • “ 


in ... 393 

—temovd b 7 huaband or 

wife.if ... 394 

' —retooTal of debtor's pro- 

pert;, If ... 393 

—robbor; and, 3M 

Rmaih>lB^«asles ' 

119 —oIuMlfleation>«f > 

' ' —oOBiparuoQ of, its 406 

$6 —Court taking, of aedaid '" 600 ' 
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I 


Thamb-lmpmAioii {CMid.) 


Traaster iConid*) 



^-expert evidence of, 


•^y High Goy t 

1 

• # 

2^ 

•-*-oorn>boration of, 

G98 

—by Magistrates 


234 

—^Court^B duty of judg^ 


* 70 f communal oase 


233 

ing 6J8, (SH) 

—of part-heard case 


124 

• rvalue of 602, 607, 6ni> 

—procedure beloro making 


--expert wit!K*fls of, 

C07 

an application for 

, in 


—examination on com* 


High Couii 

WS 

231 

mission. 

700 

Trespass Crimlnsl, 



~mode of taking 

G93 

—dednition of 

see 

.408 

a Ini'* impression nnd, .• 

700 

—house, by night 


408 

—photographic* enlarge¬ 


—intention* in 

¥ • • 

1 

408 

ment of • •••* 

604 

-joint property, and 

i 9 t 

409 

—transferring of 

COl 

—possession, by complain- 


Trade mark 


ant, in, 

»S 1 

409 

^bona pile dispute as to 


tenant re-entering 

after 


use of, 

41^ 

ejeetnicnt, if, 

4ik 

410 

—criminal action, when 

k 

Trial 



lies, in dispute of, 

4ir> 

-bar of a second, 

4 # ^ 

228 

—false, using of 

4r> 

—by m>re than one Magis- ^ 

» 

—Merchandise marks and, 

41G 


233. 239 

—resemblance of, 

416 

—claim of accused for, by 


—selling goods with coun¬ 

• 

another Magistrate 


123 

terfeit 

417 

—commitment to Sessions 

• 

—onus of proof in 

417 

after 

9 » 1 

238 

Transfer 


—de sovo 

P99 

239 

—adiournment for making 


—for more than one ofTence 

213 

application for, 

230 

—iniUation of, 

• • 4 

123 

^applieatimi of, to High 


—joint ■ , 



Court 

233 

—appeal in 


246 

—by Magistrates Ua trial 


—;f community of {»• 

m 


or enquiry, 

124 

. tention 


214 

—case of transfer to be 


—in conspiracy eaae 

218 

mada out, ••• 
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—dispersion of, ... 79 

—joining, commanded tr> 
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MODELS OF PETITIONS (Bengali).* 

(A*) 

He :—Intormatioii—Sospeeted eommission of oIIODce* 

(1) An application to the Magistrate e/b 45 
Cr. P. C. 

Re :—Returning of Artielea. 

(2) Petition for returning articles found on an 
accused person at th^ time of his arrest. fSeo. 51 
Cr. P. CO. * 

Re :—Claim Hatters. 

(3) Claim Petition. (Sec. 88 Cr. P. C.). 

Re :—Searohes. , 

(4) Petition for searching a particular place where 
stolen properties are supposed to have been kept. 

(5) Petition for restoration of an abducted woman 
and for search. (Sec. 552 Cr. P. C.) 

Re Applications u/s 110 Cf. P. C- 

(6) In the matter of an application for drawing 
up proceedings u/s 110 Cr. P. C. 

(7) Application u/s 122 Cr. P- C. in proceedings 
u/Secs. 107, llOGr. P. C. for proving that the surety 
produced by the petitioner is a fit person. 

iB] 

4 

Re:—Publte Nuisance. 

(8) Petition under Chapter X, Cr. P. G. for re¬ 
moval of Public Nuisance. (Sec. 133, Cr- F. C-). • • 

(9) Petition u/s ^35 Cr.* P. C. shewing oaus9 to 
order passed u/e 133 Cr. 
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^PT,X 


(10) ' Pe^-iKon u/s 185 Cr. P. C. claimipg appoint¬ 
ment of a Jury. 

Re ProeeediagB n/s 144 Cr. P. C. 

(11) Petition under Chapter XI, Cp P. 0. for 
an immediate order ,in a case of apprehended danger* 
(Sec. 144 Cr. P. C.). 

Re :—Proceeding u/s 145 Cr. P. C. 

(12) Application for drawing up proceedings u/s 
145Cr. P.C, 

CO) ■ 

Re: Petition ot eomplaintt attendance of witnesses and 
trial etc. 

(13) Petition of complaint filed in a Mofussil 
Court. (Sec. 200. Cr. P, 0.). ^ 

<^14) A short petition of complaint. 

(15) Petition of complaint to Union Bench. 

(16) Petition by an accused surrendering in 
Court, 

(17) Statement of accused. (Sec. 342 Cr. P. C.). 

(18) Petition for summoning witnesses. (Secs. 244 
and 68 Cr. P. C-)* 

(19) Petition for issuing a warrant of arrest 
against a witness. (Sec. 75 Cr. P. 0.). 

(20) ^Petition for attachment of property of a 
witness. (Sep. 88 Cr. F. C.). 

(21) Petition for examination of a witness on 
commission u/s 503 Cr. P. C. 

‘(22) Petition of objection wJben a relevant question 
is, disallowed by tha;,Court. ^ , 

(?3) petition'- of ..ol^abtion whan an iraeleranb 
questiop ^ alloiirad by the Qourt. '. 
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(24) Petition objecting to the edmissjbilfty of • a 
document at the time of trial. 

(D) 

Be : Adjonmment. 

(25) Application for adjournment of a case. (Bee. 

344 Cr. P.C.). 

(26) Petition filed before a Subordinate Court for 
adjournment on the ground of moving tbe High 
Court for transfer of the case. (Sec. 526 Cr. P. C>). 

Re :-~Compensation. 

(27) Application by complainant claiming com¬ 
pensation u/s 545 Cr. P. C. 

Re :^Withdrawal of a case. 

(28) Petition for withdrawal of complaint. (Beo. 
248Cr.P.O.). 

(29) Petition by public prosecutor withdrawing 
prosecution. (Sec. 494 Cr. R. C.). 

(E) 

Re Compounding of offence. 

(30) Petition for compounding an.offence. (3^ 

345 Cr. P. C.). 

Re i—Rrst offender. 

(31) Application u/s 562..Cr. P. C. for treating t^e 
accused as a first offender. 

Re:—Seenrity for time to pay tine. 

t32) PetitjoQ for, furnishigig security for time 
for payment of fine. (See. S88 Gr. P. C-). 

Re r—Restoration o*t property. 
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' (33) ' Pa^'iklon for restoration of property claimed 
by the applicant after conclusion of a trial. (Sec. <^5^7 
Cr- P. C.). » 

' Re Famishing security by deposit of monry. 

(34) Petition for jnaking deposit of money instead 
of furnishing seburit^. (sec. 513 Cr. P. C.). 

Re Notifying address. 

(35) Application notifying address of a convicted 
person. {This ia to be, made after release) {Sec. 665 
Or. P. d.). 

f 

$ 

(F) 


Re Bail Hatters. 

p6) Petition for bail. (Sec. 426 Cr. P. C.). 

(37) Petition for bail u/s 498 Cr. F. G. 

(38) Bail petition before a Magistrate during 
polioe^enquiry in a case. 

(39) Bail petition before a Magistrate in a pend¬ 
ing case. 

Re Surety Blatter—diseharge of surety. 

(40) Petition by a surety for Ms discharge. (Sec. 

mOt. P.p.K- 

Re :—Bond—forfeiture of—remission of penalty. 

(41) Petition fof remission of penalty wholly or 
in part on forfeiture of bond. (Sec. 514 Cl. (5) Cr. P. C.). 
Re Farther enquiry, revielon ete. 

(42) 44>idication ftir farther enquiry regarding a 

hiMpthint dlsttissed. « » , 

(43) .^pplioUibB uM'^'Or. P. C. for revtsion of 
an'order ^ disobence. 
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CG) 

Re :—Jury Matters. 

(44) Reporting attendahce to Court of Session 
by a Jury^)r an Assessor summoned. * 

(45) Petition of objection to .a person chosen by 

lot as a Juror. (Sec. 277 Cr. P. C,). * • 

(46) Petition by a Juror or an Assessor after 

• 

attending a Court of Session for exemption to serve 
as a Juror or an Assessor •for a particular period. 
(Sec. 330.Cr. P. C.).* 

(47) Petition by a Juror or an Assessor for re> 
mission of fine imposed. (Sec. 332 Cr. F. C.). 

(48) Petition by a proposed Juror or an Assessor 
for exemption from liability to serve as a Juror or an 
Assessor. (Sec. 320 Cr. P. C.). 

Re :—Lunatio. 

(40) Petition by lunatic’s guardian informing the 
Court of Sessions that the accused is a lunatic. (Secs. 
464 and 465 Cr. P. 0.). 

Be :—European British Subjeets. 

(50) Petition by an European British Subject 
claiming that the majority of Jurors for his trial be 
European or American. (Sec. 275 Cr. f. C.). 

(51) Petition of appeal to Sessions Judge by an 
European British Subject against Magistrafe’s finding 
as to status. (Sec. 443 Cr. P. C.). 

(H) 

R^Maint^anee Matters. 

(52) Petition by a guardian of^ minor cliild* for 
maintenance agattost father. (Sec. 488 Or. P. C/!)" 
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(53) .Petition by wife u/s 488 Cr. P. C. for getting 
raaintent^nce from husband. 

'(54) Objection by husband in a maintenance 
proceeding. (Sec. 488 Cr. P. C.). 

(55) Petition by husband for reducing the 
allowance ordere,d to be paid by the Court to wife. (Sec. 
489 Cr.’ P. C.). 

(56) Petition by wife for enforcing the order 
granting her maintenance allowance. (Sec. 490. 
Or. P. C.> 

Re :—Contempt of Court Hatters. ' 

(57) Petition tendering apology in a contempt 
proceeding. (Sec, 484 Cr. P. C.). 

Re :—Qetting back doeuments. 

(58) Application by a ‘ witness to get back 
dociynents filed by him. 

ReCopies. 

(59) Petition for getting copies of judgment etc. 
by an apcused free of costs. OSec. 371 (A) Cr. P. C.). 

Re :—Hazercu 

(60) Petition reporting attentance of a witness in 
Court. 



CHAPTER 11. 

'slsfTf? 

MODEL PETITION. 

No. 1. An application ^to the MagUtrate u/> 
45 Cr. P. C. • . 

^WSRt»t9, 

a- 

f*i?i— 

C*H1— 

affn— 

«IT=it— 

aitW '5»1^C»I < 55 •Ji <to tils 

ffttfl ■« IC5T5t 

ftf*ra w, wi c«titt?. 

I 5^5 »pra ^fii*itK i* 5^5 

«tc*i »(tf«^f sii ^ ?i«5^ f^»IC5 

«a I 5^ r •—r 

^<nrr5«fc*i5 api ?t»i— 

i 1 ' 

«i a— 



12 


CRIMINAL COURT PRACTICE 


[ Pt. X 


. ,No. 2x Pe^tion for returningt Articles fpund on an 
accused‘Person at the time of his arrest. (Sec 51 

CrP.C.) 

^ C'SIST? CT 

( c^i ^12 fM% 'wt^canr "(tal) i 

«rWsi« 


C¥>l 5lt;.. 

••<mit' . c^. ¥f: ft: ^ «t: «s ft: i 

vfiitt?!— 


% 

a- 

f^— 

ftt^— 

cn^— 

c*M— 

atj^— 

aim— 

<t5il— 



:— 

‘ n W ' » l^l >K.V B t Warrant «si.WtOlMl ^ 

.attCT. c^m \ 

camv^ vn «n»iTiN wr 5t^l«‘S’rfil *tc’)^ 

I mw 5tv1 «'ll? f«ti t 

^ ' ^I W ow ftetm 51-^ fiK^ »[t^c« 

^IrnPI *lRwl I 

4 

<«v irffi *p^f« ?t<rtwrttw cf^ fiWv 

nm M w n I* ^1 . 

% '5WvWf>j ^ W«— 
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i 

No. 3. Claim to attached property./Sec 88 C^. 

P- C.). • . 

'o ?rt 

fvmi WWl 

. 

...«l|^ \ 

MPi * 

% 

a- 

fH^— 

cnn— 

a .f^i..artu^.... 

. 

§*tOlT'S' iftfiftm 1^<T^ <u|«:— 

§ciiw ^vs . ^tfm captv I 

<1 wff)wT^.’Jtc*!..ailCT?a.1 

♦ 

5ff ^tw-alt? » 5ff ^^^3 ^ 3<f^¥l3 '^Ittfsil • 

« I 31 W«| ft*! 

sn 31 5rt^ 1 

• • 

;i I ^ .3tc>l <fl5t1l9 Finally PubIishcd*Records*of- 

Right»«a ^ csw ftPw* 
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S— 

irttlwt4 « ^*T« ,*•?»« 'iW'ttft af»M 
' 0¥tc^ W fM ^ 

'Sfs. 

t • 

^f^rs S— 

I 

No. 4. Petition for leerching n particular place 
where liolen properti^** -tre supposed to have heen 
kept. (See;98 Cr. P. C.). 

8»r?— xtp* 

»v- "(t^n sic^ ^mwcf c^i i 

.smfwcs^ vimre« 


C^^\ ..vTS »0 4f«I -ois •IT41 

% 



a- 

f*(^— 

fn-sl- 

C*Mt— 

C*Pfl— 


atf^— 

f 


«fTsrt— 


fiic’iwsi « :— 

4 4 

>\ wtr4twll f4»cf 

f I I 

-sit*^ d**£»i -nplpJlCo Warrant otft 
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% I 5T57I I iv&stfl »nfii^tni 

.^ 

’ <91 ^»ratw CT «rpff^ '5T«t« 

cBmt >n»| ?Tr«iitc^« 

?it^5? <ii»it^.«rCT 1 , 

<at^i s— 

« ^ -Bja Ciit?^5 csmt Jlt*I §C'KW 

.*• -aitw *1? ^BT-l J 

rifiiw? ftfts ^tcw f'lw ^tai If^ I . 

Kot6 Seo« 'Search* Part 1 « Chapter IX. Pages 87—91, 

No. 5 . Petition for reatoration of abducted 
woman and for aearch. (Sec. 552 Cr P* C.'^ * 

<f c^fsi ss’ta^ipp »it*i f5t®l 

f^: tta^ «frai tic^ i 

C«f»lt? »ltc?5r, 


C^f\^K . 

. 

.. 



^pitfr- 

a- 


a- 

f^^— 


f^^i— 

WSI— 


c*t-fr- 

atW— 


atw— 

■flwi— 


n^\— 
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fJiCTWJr ifil (S 

*i| ¥fin?hl OTt^Trt J 

ffiwfi wt^tw 

ffl ^finrrft? <4 ^ct CTf^ntc^R \ 

\ I 25titn|Ji ct ^>rt^ 

^ ^nin»jc«? .-aiCT ^f?6?*! 

^1C»R itf^HCf' I 

. ««t^1 :— 

CT ^*ni.«fw* 

«rtc»ra ‘»itwM to -ii^ ft 

^<sni ^lt»i tort fws '■ifcw to 

^irtrt n I If* . 

* 

i > I . 

% I . 

«I . 

9ot6—See Part I Chapter XI Page 95 . 

No> 6. ApplicRtion for drawing up proeeedingt 
u/« llOCr.P.C. 

1Tti5C5?ia Mttl VfG9 

c^it^^sri m i 

<m . 

■ w<ft’i^S8"*"‘W**'**-c^*'^**-«t*'***'-^.i 

‘. .^itirt iww ifllc^. TO 
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c*it»* ^fT5 5t ^ I c»itc^ 

'Sfttc? S «JtCT. 

>iw? I §3* c*i«r wi‘^a stf^^ cmv i c^ 

=«l^^T5Rl '« ^5 1 

CJ| -Slfail cell 1 

si^wl V»TJ1 C»K<ra ^5 »Iiff5 \ 

^=5* IRWfJI C»IC«R »WC1 5yi 55 I nc^ 

rtfiM f5C*ft^ 55<rt»^ « ^t%5 'SfWt^ C5 

§*!fT3 5sf<M5l «5l5l ^V\ ^rfl5l 55Wt!l C»IC<W A«5[ 
C5^. ^t: ft: «<t^5 5 5 • 5t5l ^1^5 C*IT^^51 ’|t»W ^ft5t5 ■»lta| 
5S I ^'*. 

cn<( 

ftwi— 

aift— 

Kote-^See Part II Chapter IT Pages 99 — 115 . 
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No< Application u/i 122 Cr. P. C., fm* proving 
that the aurety produced by the petitioner is a fit 
person. , 

sre—wtfq=i5fta '¥T51 

c^« •m'i 

COTl. 

r 

C’TR ..> i I 


a- 

• fn®i— 

c*M 1 — 

3^t^— 

> I f^: ^r?wi > >v <it?t Jit'S 

^i-a wtfiisi siW 

j^-ntJRTOT'e tJTfm 'ifNi »tr*(*i •» wtfJiTO 
^Tt»JPS ^ I 

4 I .aitcjni a.vsls 

jRfrt *w ^ ‘»it*if^' a ^ ^1% yafvsm ie^ 

«I ^fflus ««« «itc«q « ^ «tPPW9 

irtftR ^ 








Oh. tit 1 REMOVAL OP PUBLIC NUISANCE * 19 

•tftsiwt? 9l.9Tf^ 


■^t^if ?9 I . 

Kote-«*See Part 11 Chapter I Pages 99 - 115 . 

CHAPTER III. 

No- 8. Petition under Chapter X- Cr. P- C. for 
removal of Public Nuisance (Sec 133 Cr. P- C.)- « 

’vts fki «i«oTfl'e 

iNO>® «ff^1 SIC'S «r=^31t*mpef^I 
.RTtftfc|T». '»imf|'5, 

C«»I1. 

A 


C8*l ^K .>R-- 

. «(T9l Vf)i f9: -sHi 1 

«r«m *w 1 


%- 



i^«i— 


m-r 

itfJI— 










^^20 CRUUNAL COURT PBACTIOB [ t»T. X 

ftMWJi cat CT :— 

i ■ 5 1 »«n[ >(tW5^ CT 

sftCT l *W 

t 

• % I ^ *tM ftc» att^? 9t«l I 

^»i ?t«l « CT«I1 Twfi I 

C^?1 <4^f»rt^ ^51^ *1^ «tfT9tCfSl f»l 

C^W 1^ ^5tc^ ’11^5 

o I ?|f5nt « at«(T 91C31 fir^t? 

I * 

sit^ i ’rax ^i »i«iti 

C*ir^ *tf55^ I ^5 ?ct 

« 4 ♦ 

' St *#1^ i’v\ ??5tci I w aitc^ ^ 

'»trttj "sW^r I .!■ 

81 ?tr^ *ipBa *ftc<« c^ J^n^ vfim ^rtatsciir 
ft*CT5 ^51 1 ' 

«Sft^:— 

if^a. ’infrfri 4ftp^ f fl’rtc^ f^f^ra ^m w* 

s 

’ffifl ftSi* ^ <sit5H wift ^ WKH •flan 

• • • ^ 

^ *!tPC« C^ ft*W q1 

w fHlf ^ ^1 ftw ^t»1 « I . 




REMOVAL or PUBLZO NUISAKGE 


m III ] 

I 



No. 9, Application u/s 135 Cr. P. C. showing 
Cause tb Order passed u/s 133 Cr. P, C. 

» 






C»»! ^f. . ^^■ 


'2t«(Jl *W \ 


a- 


f*rai— 

t^l— 

C*Pil— 

cn"t1— 

m— 

arm— 

«lt5?1 — 

«(W~ 


^ai *— 

> I S'®® 

1?1 <ilV ^1 ^pp5 p»R 

ics« (?i arft? ^ «t§hi CT9 

s 

'8t%5i ^\ 'SMsi I, 

« I <a<m I ,ip(9 

i-*tf«^*^. •ttcfnc^ CT ff»! (?^ "^r 

«t?T? CT^ *i?i^ ,§*ra ^ 

5^; ait!^ I -.v?«trs ,«W •Itl»“ 

ftn'oraq^ !W,aw.fe»5w*w 

ItlM »W ^ SW I 





CRIMINAL OOTTBT PBACTICB 





< I ^ •m I ^ <2ltfl?I 

I 

■ frc*! Mc^il 1 

^ -fi^w r^5t*r 

.'5?I*H '»ltwl 55 I ?r« ^t«^*'* 

•' f5c?i§t5 *ic«ra I 

:—<ar««w 5t5l ft5t5 'Srt«fj|l 

^ 51 5<f»I »t?t ntC5 HI I 

No. 10: Petition u/t 135 Cr. P, C. claiming 
appointment of a Jury, 

S5t“C^. ^t: f^: VC^ 

t 

», *' I 


HTtfacI?, ^•r® 

dwj 

t» 


<im •{«f 1 

fH-H? •tW 1 

a- 

a- 

f^®!— 

fn=st— 

C*H1— 

C*f-i1— 

dItH— ' 

atH— 

. HTHl—* 

HTH1— 


W^ t 'g C5t5l^ t^f ftc55H C5 s— 


' - > I 9^5 «aN ' HC® 5f^® ^55 

Miitf ft^tl *IC^ S*m 

5flft>fi«ttW'h W1 HI''Stfrt W1 

.<rfHtfi ««arl f^tWHi 






CH. Ill ] 


rbuoval of public nuisance 


23 


% [ tf<Ta *ftc< 

OT'sst’i ^ 

«I *1^ 5«i^ fltw mt I 4 

«(«{*( nws I 

«ri^sn :-• 

^OTff «*%») 

5»i^ ?t^ r^1 f?c*tf5' *11^5 utal 

« \ lf« 'at?. 

No. 11. Petition undef Chapter XI Cr. P. C. for an 
immediate order in case of an apprehended *danj:er. 
<Secl44Cr.P. C). 


C^: spt: 

f^i 'asit^csi? 'Sl«(7T5 W:^ 



^^C3Ti( 1 

C«r»rt? HlTf«c|5^ Ji!C54 

<as|si *1^ 


m- 

s ) S*— 

fnai— 

* tn=5i— 

C*Pfl— 

c*i«ti— 

. 4ttl— 

4It*l— * 


• nw ~ 

.^•11 




CRIBIINAL COUBT PRACTICE 


I PT X.< ^ 


$ 

i \ .fHft •JwrttThf c»rW*iWf 

^wi «a^?l ^c» ?fi« ^ ^ 

«r(^^ ^'SCT^ ^ ^' 5!t«it?*t 

«^ti I 

I 

< i’ ^♦t«?fc»f ^tPra »ift^ -irm 

*it^5tcf i ^f«f8 c’tT?^tJWc*i ftstn 

5^ iit^f^ ^ci5 ■ ^wf? ^tfts 

^6^ c¥f*Kw? I »il<itat*ra 

'«lt^ 

«rt^:— 

«« 

^9 «9»filW '59« ^f99l 9ttt^ 'Sn^*! 9f^^ -Ifsi C<rt9- 
9T9^ 9^91 ••!9t9t9C*f9 ^^91^ 91 99 
«ltPH ^t»1 99 1 'Jt?. 

9»f99 f999«i 1 

•R 

*i: ' 

< 

>9f^,n;9tC«9ftnf«J1^99WftPl9^t9 Cf«f} ^ItCfJ 




CH III. j PROCBEDISGS U/S 145 CB. P. 0. 


25 


No. 12. Application for drawing up. proceedings, 
ti/s 145 Cr. C. 

^irffvcsT 

c^i •rr?rt 

3IC^ Proceedingr Csit^^sil Jftc^ 

. 

. 


-SKW’W 1 

*1’F t 

m- 


fn«l— 

t^ral— 

c*t-n— 

enm— 

>sn^— 

firt*t— 

"(W— 

'ITsfl— 

i2leR *1WU c^ :— 



> I ««w f=i^ ^fai 

I srwa 

atTCT 1 ^twt? ««IH *iv 

'•t^l «T»ti C5T»i1 

fsr<»r5a 4f?tr wps 

CTWswUl « «t^l "AVv C5t»lU -"It^ 

C5il ^ftCKl 1% 
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.CRIMINAI, COCBT PRACTICB 


[ptx: 


I . '■RTtapPl ^Sltca? »I^5l *ltr»- 

* i, i t 

I •tv ^ ^ 

* 4 

<< ^Cl!l ‘ ' 

« _| <S|«(^ <8W1I ^f*l»ltfW ^t«Rl, «t?1 '« C^t»11 

^Tr«rtc?? *ta ^1 «rt<f*»1 CT :— 

' ^5 *«(»i *IW3 <if»i»itft ^ci mt. •iw? « « JUV} 'sra 

'stcf ^wn >tl'*) sitfl ^«ii 

w« ^t: 'sitlnir >W •ff«i ire's <u»5l 

I 

^finti ^ cfl^i ^ntfjn fJTJi •I'vfte’!? 

^T?Tf^W[j ^<nt*ii? «nf«i»! ^fa^m ^TP!«J l^ai 

<*l*rM <3t5cl ^r^fa iffacs “aitwi ?a "st?. 

faat^la ^«feaa « faaa*i t 




CHAPTER IV 


« » 

No- 13- Petition of Complaiht filed in>a 

Mofueiil Court. (Sec. 200 Cr.P. C). . 


5!?—C^BrWtiY C5It^^rsn 






c*i»rt 

ilts" 

<rHi- 

owl- 


I 

11 S. 

' «1 i.—... 

.9 I ^. 

I • I t. 

I * I s. 

. 




i I ^ 






<^TScm nn 




^ \ 

\ 
I 

! • I 


: « I 


i' 


t 

»filW ^ «l «T^ ^ I ♦(» 55R 

• • 

^Pr« life 




















28 


CRIMINAL COURT PRACTICB 


[PtX. 


«(t» 'saH^ TOt I 

^^*5 «fts!T? ^ »nw 'stnti «?ci i Tfnrtflt 

« 

»itc5^ si 1 ^fintl «itant 

(.M^ I ^ai'*tT« ^cs ¥fint^. 

’^•1 9^’9\ <aPH « K\9 'Wit® 

88<*i8%4»i> 6« ifrti ncvs ! 

«it9l »K® ■rtf® f^® «rfafl VI I 

tf® ®t?.^ 


•% t^5l 




No* 14* Short Petition of Complaint. 

4 

, ^s CTrt^^?rt?r cBt^ i 

.^W*I® C»*11 I 

it#l '•rMl 


■ *it*i* , 

»itl 


fPi > I di 

Jin < I gw? *it»i 

«iw . «1 C®t»ltSiW ♦tt»i 

4 

8 1 dttfws *(t8t • -; 
f % I *WfRt«f ftnt^ : 

• mk; 







UH IV J 


PBTITIOK Of COMPLAINT. 


>-b,e|t'0 IfJ ft -sJltPR «*»|88V|«*9 irtHl 

4 

< 4 ^ j.H C^ i»II. ^ 51^8 

jf^8l ftfJTS * «ftts 

C^1 C8»nl8l 8Tftc« ^9^ 55 \ •’It'jftsi 
«ttf5i5j '8rl»rf8l *t*Ft^5l .518 > vtsl >41 C5 Station 

Road41^ ♦itc'ft ^W5 95tt'iH 

WWJl5lC^ 8ttW8 f’t^. 8^5 C^ftK«ft«f, 

^fiiw ^ftsTc? I <2it^^ « >it^ 

< *rt^ ^ ) ^5 ft5t8 9finn '«it»it^c5f ntt^ 

ftc« «lt«1 55 I ftC55Ji ’®tt >^l«l’0® 

No* 15* Petition of Complaint to Union Bench. 

c^«t* CTT^^srl. 

«5t^tu5t3t \ 

.c^c«»3?i ^isfMir 

i»95 titC5r5 iVJft C5t^^ l\ 

■« f^-ftTll S5t5lw 

rftHfsri? 

5lt5I'« U S 1 ^55rt S[^ 1 

,5 I C»l<t C5<ft W I « I C»M W 8 I ^ ^ 

«i*(7WJl5^wi cw 'sf^ftt'^'ani SI 




30 CRIMlKAIi COURT PRACTtlCB ( PT X» 

I 

>•1 51**11 I 01<t ^**11 cnH 

• ft*.'^**i I i« I c*i<{ ^**11 >8 1 c*i«r *1^j 

5« I 5**11 I c»i5 5 tTR 5^*< 5**11 *it? ■ffn*!;? 

5151 «’i8i*l 1 

^ aa'S^ Jit*l I— 

*5T^—'wi? n%5Wt5i I 

t 

c^tsi 8fr9t?r ’si^iTi«f-a8V'iftt>8 

3Trw*(? '« ^^stsTi I 

> I C»i«1 ^Tt55 5**1 I 5 I 'em C5t*tft5 ^ 

4 

« I C>iM 5*5 I SI cm 91fw^ 5*5 I « I cm C5t5t- 
5f*lf »%1I 1 <• I cm 5t5f5 5^5 5*5 1 'll cm 5t»tft5 
5*51 5t^ I V I 5t; c5ca i s i 

§I9C55 5*5 I >• I 3|?t*1 5*5 I » 1 5*5 5l5 

5¥5<J5 5t5l *555 I ^ 51*^* I 

' ^t5tll f5W55 C5, 5l5t? 5C5 ft* 5*OT? 55 *t5t5 

^»5tt5tfl 5f ft* atTWa C5t^5W5 * C5tC^5 

Caftc^ 555t1l 5*5 * W 5itf5 5*5C5 *ft5t5 •* *tC* I 
5lfcK* 5tf5fl ^^5tl5T5 m ^ftl5 C5tC^ C«ftP5^ 

55HI 5it5ni mf* ****f5 **5J *T51 5Fl5tl «tl ^Itft *Wc* 
^5 '^t5! 5R5ft f5W5 *ft; '5t5tU8 t*ft 5it*[t5 

-aWft* 5^ 5rftf*,^f* 55 55? *5t5 «t5 t*\M* 

*5 C8ff¥ 5Tft C*ItSl "P^ll ^8t5t5 5l^ 5?*51 5^ *ff5ft 5tftra 

5iit5i '«t|5 t4tf«r5n 

•*ltei.»ft^CW-5tft5t^>» 55t« 5lt5t55W WW 



• Ch IV. ] PETITION’ FOB SURRENDBRIKG IS COURt. ’ ' 31 

*0 *1^ ‘Sl^'8 I• 

5^? ^»itfl9e '»t1?Ta *lw sTt#! ^ 

'«lt«l’^ l ^ %<CH 5? 5|J1 5 2«^ »!t»l I 

« • 

^WK’tT'fni . C^»i ^ 

’It^ m 915*1*1? J!Tt "W91? , 

i ‘f9<(T5 f.\*n »F5C« f^f9C« 95 I 5*5*1 

*IT«51 5t5 I 

No- 16. Petition by an Accused Surrendering 

in Court- 


^sriwt2*ic^ 5ffw^i 
i^tftrcsT^r t 

.^wi»ra I 

cm . 

c^Ji sit.JR.5t5l.C5^: ft: 5 I '•t: 5: ft: 




a- 

t- 

ftf«i— 

ftl^— 

cw— 


itt5— 

at*!— 

5t*«— 

• 

• 

«ttirt— 

• 

^*lC5t'? C5t9^SlT5 ftC595| Ct :— 

4 

1 

> 1 95pi,^ p ^f55l ,^5t5 

U5^. 




95*11^ » 
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I 


GRIHINAL COUBT PBAOTICE 


IPrX 


^ I c filf^CS WarranW^ fin III. 

« I ^91 .Tt?*l 5 'e 8 t 3 

«a^ «t»i 'States •» qn.ariw 

«SHT5| »ca;i 1 1^ ‘s(f»it#l I 

9 i §*nt‘«ii^ cjjt^ra w artfi n 

fin >lfic«W ^^<5 ffcajq « 

^»n3ft aiipwtfi <ij^5^na *9 

I 

^t?T« U% I f fiat^l 5af®»sfii ^ fia? 

'fifT^*?1 ca :— 

§*i?;b« wtfi^ aitu caT^^ata afij ^tfica 

flif»a atata fiai «tata fi«i ca Warrant wtfia ^Iwn 
^?aTt5 «ifi afi^ ¥faata ^a*a n i . 

^ No* 17. Written Statement of Accused. 

^ ^<*11 *7® I 


.^lwl*j'0 

cwn... 

atat aae c^, a; fi: i 


¥faat^ 1 


witasea^i 

^n<iHai 

f*rsi— 


.r’at-* 

c*rtl— * 

'■«!■.- , 

«W— 

\Rt-^ 

•IW— 









BUllMONIKG WITNESSES. 


IV J 



sj '•itft »n< Wf?i I 

6t^i ■i??i,ft^T?hi ^fa?Tff,i <5^8 

Bt^t»t *fW 51 I «5?rt5 ftn siWfw'ft^fe 5^ 

•RI51 t55TC5 »1'851 5fl—'itsi 5^ 5tf<('5 \ 

53t,r»OT5 5T^vra »rT< »fiw« «w ^«nM5 •«»ii >itw 
«f^t 5? I, C?««1 55 51 I C^ ^C1 

^t55»I 5^ irf’fTtf® *f?1 m5»11 C5t^^*5f?C«Cl» 


'SI t[5f«w5cgi:58W •Prai « nt'si t^iTfir *tf5«i 

s<8i 5t5tf|»I I «JTft 5t5tfflH '«l5iC?ltC5 ^5l *lfWt? 

fW5Tff « 55f«OT5 CT ff 5 «t5l '55t1» 

ftJTf? I CVtJI Vf« 5*^519 1*519 N Vfil 5tt I 

5t9t9W9 ^n^9 TO vfwtfii I 

8 1 ^55 5ti»( •tC99l 54*1 Vf^5 '5t5l ^JW9 
«9lC99 »rtf59| ’I*!! 5f9P5 ^fa I tf« ^. 


No> 18. Petition for Summoning Witnyeste*. 

(See* 244 & 68 Cr. P. CO * * 

.—i • 

• • • 

• • 






u 


CRIMINAL COURT PBACTIOE 


I PtXI 


a- 

art^— 


r r 




cAiH— 

dit*i— 


CT:— 

i I * 99 ' 5 *rftW ^19 

^t*fT»IC« 9m 9^99 I 

^ I *^\ »Tt^? ^f?P5 S^t 

^fiiOT <am^ ^r® «i*fnnt i 

'S’imJot ’itMc^ni ^ «rtw»r frrs « <sit 

yft^9 JffCTI CT JR JrfiRI ^W«r 

^1 (M ^9 lTft*I ^^^5 ’»ltc«f"r 

fifC^ RT*1 I ®t\.. 


»lt^ ^-1 

g 


{^-r 

f*f^— 

art— 

art— 

ifrti— 

•irti— 

* I'snft— 

• • 


* • • 

.«!«?««a wf»i*r ¥fiic® itw 'srtti 



<C?H. IV ] 


ISSUine W4RBANT OT ARRRST. 


•35 


Warrant case ^ fifC® 59 \ 

Summons case 5^ '« Jlt^a 

'slt^t»!C'5 9T^5fc'99 <1*951, '^5t»IC*5 «S|1 59 1 

9 

No> 19. Petition for issuing a Warrant of arrest 
against a witness. (Sec. 73 Cr. P. C.). * 

jvarrant 1 ^f|fti1 

^ {c^: '»rf: -»»•rnrt) 

.’19f5f«^Rt*l 5Ttf«c|^ I 

•c^»i 5R- •• •■9f9t. 9 : ftj ■»in 91 c^: ^t: ft: «!t; 


«Pft9T?|— 

'srpit^l- 

a- 

a- 

ftpsl— 

Prai— 

C*H1— 

C*IH— 

att9— 


<rf9t— 

9T91— 


^ C9t^<wt9 ^9ftl9 ftC9f^ <flt C9 :— 

> I 91^9 «ft9t»!r59 .3lfC99 ^4t96t9 <:99tC» 

■«!t9l5l9 JTfVT ft9T9 «RI.'3tf9M 999* 

V91 59 I 

9 I *m ft%9*ltC99 Affidavit ’»ltfrt»rc'8* 9tft«l 

• • 

^5t*ir«9 ®.v.^ nt^9,%*i9 i* 
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CRIMINAL COURT PBACTICB 


[Pt. X‘ 

Affidav-it 

fftirw -I 

i 

o ^ »!t^ ^rtw^hi 

• i 

^v.% ’^f’Ttlhr c^M t H <sWi I 

^CS f^FKf^ STt \ 

<*1^ :— 

i 

^ Warrant %% 

*CT ttfm are*! ^wj iW I ^. 

4 

I 

t 

No< 20. Petition for attachment of property of a. 

witneei. 

yf»prf% C55t^ wigj V 

' I 

c»»rt. . 

j 

* CT^wffl ^s . 



^*11^1—(*!>, 

f^— 

ff«l— 

C’Ml— 

CnTT— 


ifW— 

>jf^ 

m— 







Ch. ly ] ATTACHMENT OF. PROPERTY. • 37 

‘lt?l *IC^ I. 

SJl*. **(^119 fSK9W^ iflt S— 

>’t ’It^ (.fi) ®*IOlT^ C*lT^«n9 *ITWI J 

’PP|»ft| »:9Jl i >lt^ 

to 9f»|IT %1 .«?*!. ^C9Jl I 

*IW ^ <ftf«I»I »91 ^Cf I 

^ I c««ta 

'a9t«*& 9tft9 9« to 9T?1:« 'StfTC^ %'S 

9sfflc^ m ’ftc^f ^ Wt’T ^11 •?Tio«9 n»im, \ 

f99»CTi ^to9 1T91 ^CS 

Proclamation 9tfj?9 ^ S'a* Jlfvt ^ai 

»lt^ ^|C®C«ESI I •'5t9t9 9t9l ^t*!T% 

«mto 9tw 1 <4’K‘i »it^ '5*i^cn 9K» *1^% cm’^ 
^^*1 ^9 C^(5l sell -sitStSKl §*lto ^9t9 ^W\%^ S(tl \ 

«lt^ i- 

'I’tto 9f2|i ’it^ 05^ ^to9 toi'^wito 

9«W) ^9 I tfl ^. 

[ tol Proclamation 

> 

31SW iRI<}t^ lal 9t|ci *Itra. IC? Prc^lamation 

•rfira *K9 (fit ^ 99 I ] 

> I Siv-.. 

Sfs .. 

ftw- 







•38‘ CRIMIKAL COURT t»SACTlCB . [ PT X, 

No-21. Petitioti t6t ezamination of a vritnesi on 

< • 4 « 

conarniition-u/a 503 Cr> P. C. , 

( C^i ^t: 1^: 

■ «i^^c5ra ftO'O ) i 

• ✓ 

aj5t3|f^ ?ITtf*C^, J!tCfC?ra I 

* 

t««n 5»t<5t I 

i 

« 

’WtS I 

a- 

— 

wm— 

fflw— 

m— 

s I ^ 9f»6ar *tfl 

C«f?t f<C*W ^«Cf5l I' 

fift I *fr*F . ( ’tP^I 

r - 

^ filf5rc« ) 

% I »it^* sfl ??f^5tni?r 

I • ■ ’ 

m 

* fi I ^ ’«IW*W ^ ’iwr 
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• I ?S91 fiTH) 

f^c^n -« ■y<n I • 

. < \ '«rWff ^fWl »I?aFT« «f|^® 

'«ltClJ( 1* 

fe®# s(rtf»c|& ^ c^n *irtr»:^5, fsj^5 

• ' • 

Cfit^«| '81T5II ?5 I 9r%—'Sf.. 


51^^ s— 

51t^^ »f (Interrogatory) •« ap»j 

(Cross-interrogatory) '»ltwT»ICl5 Wtf<m 
I ^ ^fac»i ^1 ^f5K9i? fT^I 

CW91 *ftC?|Sl i 

Sflttwcl^, s C4(f»irof^ <(Tttwc|5, ^ C^ ^tt^ 

^fsHPi 9i^t^ «frw"i fw:^ nrc^si \ 

;^fCT <Sf c»»!t^ ^f«c|i»^ 

Jitc^ (<iw^ c5itiK^ »rf« caf»jpf^ »iFtf«|c5ii 

) 5fW5 «3 « I C^wt^ <*lT^^t9 

®^j|^ qt^a 'SH'^l q5?t59 qi i 




I 


CRIMINAL COURT PBICTICB 


[Pt. y- 


No> 22. Petition when a releTsat question it 
• * disallowed by the Court. 

% 

I 

'2fW «lt«rr5T« 

s?1 fppc5^ i 

4 t 

c^»i *1?..etm.c^s 9t ft: 

4 

vm 


*CT ftW'R •si CT s— 
s I ^t»iT% vftat^la osi^ Jit'Flrf ftiftiftr® 

^ -sw ftreiT*n ftcw \ 

‘ «W| 


a 

fn^l 

c*t*ll 

aftn 

m 


a : a^?Rca^ «ftr« oTfq^ 

»nr5 (relevant) <?«, iaa? ^ «C#a WIW ^ •it’lt^la 

' ^ftat a«al >iva i 

* * nh> rf '-.l 

(Srw»n— 

^ *part feapsil. ^ftai « aifsrf^ 

®rwVi« awT aia*fftn «*W fswflSn 

•fiWta ftc^ SBtt. 

• ^ . t 
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V3H. IV ] IR-RKLBVANT QUESTION 

. No. 23. Petition of objection if ir-refevant 

% 

queition it put* 


» 

.'arffm 


C®»l JR.^IJl •• 

•••ifUl.«T: ft: \ 

?f^~ 


a- . 

a-* 



cn-fl— 

c*ini— 

>3Jt^— 

ajtn— 

«fR1— 



CT i — 

5 I *iwa ^tl . 

<S9 


^ m9 ^»iw<5's I C5'j^w «rtr 

•disallowed t * 


«rf<si1 s— 

aw ^^ir® '9 ^arpslirT ajj »it4ic« »il%^ <flt 
1wit^ 5fl OT«fl ?1 I 









. CRIMINAL.COURT PEACTIOK TPT. X* 

< ^ 1 


No* 24. Petition objecting to the edmieiibility , 
. o^ a document at the time of trial. 


«3]tef CFti ^^C5fT 


. 


5R. 

••••ift?l.c^t 5rf: f^: ^ 1 



a- 


fnn— 

f^— 

c^— 

C*H1— 

ajtn— 

■atq— 

m— 

qpn— 


.?ftq (^fiCT? f^W) df5«! »3<6v 5^ 

Exhibit mark •aitq^ ^ ftlfqfV® 

^ ^ ?fqq ftlKH ant*! lfliC*r 

*SJ^ 5^P5 *rfC? 3fl I 

s • 

i I —• 





!— 


Jndian Evidence* Acfciil •..«it?i ^C9 ^ tffqq i*W*i 


mq sn pxpunge. (^w) 







No< 25, Petition for Adjoumment of a case* 

a 

.siTtfac|5^ 

;i» xWj JR nt?1.vt: ft: w « ftr 

«itM I 




•«ra*w;— 

r 

B.(*ff33t?t) 

3^r»i 

§ 1 — ( )' 

hai— 


f*l'5l~ 

c*i-n- 


C’fll— 

>sim— 


3StM^ 



sffal — 


>»«8 JIPBl «« ai^l I 

S.« ;— 

(>) ^ 

jTt^ (^..)§*nr Host's w«ftf( 

^tilt1^»i **15131 «i9 ^rW^jcvs 5 a siTi? |. 

CT 511^33 3»i« C3tPf'* 

^t3Wp1 ««3? 'Stft^l 3f5^ 1 ^ 

CT f6tT^*W ^ <ff¥c5f«tJ, «li5 W1*1KW 

>rf?«TtfimI •’ • 

( ^ ) •*» ^ ?l ftfti ^ 

«t<ti ’ic^jwsw ah *ii 1 






44 CRIMINAL COURT PRAbriCK [ PT. X' 

ISTT^^ 

’ :—w wtfl 

V91 ^lc»i nitf«^5i' 

'^•E'5 <W »W5 'f^ I 

9 

% 

( See bote below the corresponding model petition in English). 

i 

No. 26. Petition filed before « Subordinate 
Goulet for adjournment of a case for moving 

4 

the High Court for transfer of the case. 

(See 526 Cr. P. C.}. 

C5rf^»l f%nr '•rtc^^rsi 

.iDffUC^^ 


..l(tKl 

-^: it: ft; ^ eVh ^t; ft; i 


f 

a- 

a- 

f^— 

toi— 

C*M1— 

c*«i— 

e ^ 

afft— 

m-r 


,f^ 


'*PK?1 1 






€h. V] 


TRANSFSB OF CASE. 


45> 


i I ^ ft5t5^C»l 

^^^'■'3 ^1 '^ai ^t*ft*irB* ^^BT3 •ft'Sfl ’HWi 

^ '<rMEni I (^ ^Tt*ft3-* 

’«f5l filfVr® )\ • , 

« I ’^ai '«t*rT»r5 «W 

I ^ttww5f^ ftpwan wt^ fisl^'5 * 

(^)* ’l"*tC^ fsi»fe ’«l1^? I 

(^) ^»lf!tCT «t^ ?e«l m *i*ra ^ 

^ Iq^cs §*i1vs ftc*ifl ^stm »ii^ 

"^fll *lt9t *rtWt<. 

Qisipi? ^ni i • 

( ^ ?r*fe mi 

f>sff^^c»t^ v£i? It#) • 

» 

§1C3tV 'B '«ltCT*R1'ttl 'fit C*lt^^ 

^ cm mtip® «9 

C^ ^IIR 5^VCl*l I 

filt^l :— 

ft^^tOl' W9 mi fiitr 

f^f5l« >« ftcn iw ?tRt« «(fw1 59 I 

«K6te—*«• <rnti 9t c »i nw 9 9cn ^jt^l^i 4|«n 

fWtV ^«l f«fi cartmil VlP* *Tf^ ^ I 

fW, «^n icn 5^. 9TTf«|5* mmiti* t*w^ •3J» 

nlw *iicw I 



46 CRIJIINAL COURT PRACTICE f PT. X" 

No. Z7. PetitioB by Complamant tUimiliff Coin> 

<44 

penaation u/t S4S Cr. P. C. 

-srr^sim (c^s fts 

^an^csT^ 99(t ) i 

i 

c4»»n WRI 


a?V... 4R1.,. 

,c^>: 

* 


1 

'«it»lTll 

a- 

' 

fn'sl— 

fn^t— 

c*i"ri— 

C*H1— 

afta— 

fflta— 

^1— 

'tiai— 

^ ^4t?h[ r^cw.'fl^ « : 



' > I WS ^!WT?l5 <4^ gf? ^C?l I 

¥fHt^ TOR CT, ^ im «i« c*it^^ 
»IWtn4R¥ ’«tw Wtl I 

^ I C5rtl|f ^ ! 

«I ? f gii f f^ caT«p^J»i 5t»it?ca >«>^ «R5 a^stc? i 

cetl^Rl-r- 

‘oat wftaRI att*i «fiaf^Tir 
W^l fWt? ffif 

•* ■4S:- i' *'■ ■ * 

TOS~'»n,- 



, V ] WITHDRAWAL OF . COMPLAINT. 47 

No. 28. Petition for with<iraw«l of 

(Sec. 248 Cr. P. C.), * * . 

solfocl^ i 


. 3\n .«(Tfl 'St; ir: ft; 'aif; 

S— * ^— 

8si~- fnst— 

ajt^— ^— 

«itin— «(tsii— 


‘Biai ¥firaT?h; «:— 

•b I 4SM51 fJW6 '•ij'^lf I 

? I ‘a^( CTt^^sil ^fast^l 

*« »Tc<(i f3rt% %tC5Ji I 

•o I ^ 'srts swtcs 

I 

«fr^1— 

o 

CTf»^ ^5*lfs fwi 

4|p !l^ C S 4T»!Pl fk^ «ltcin 55 I St?”- — 

iTNote :—«n^-«l**|j(SwtCS«T<ml«ft'»fK«te 5^ *W5 5 .ejtfM 

oW 5fjt4 ow ifl-1 






48 gbimutal coubt practice [ Pt. X.' , 

No. ^9. PetiticHi by Public Protecutor ivith* 

0 * 
drawing proceeution. (Sec. 494 Cr. P. C.)> 

^ r 

4 

f 

I 

8»8 ) I 

cwf? C’PR I 

a- 

f*rai— 

c*wi— 

atrt— 

'JW— 

i 

' '«rai a. 

5 l ^ ^ ffir 

ftvC?? ftpcf ^ 5BT|?t»ic8 'bl#t!^?r 5Wl^ ’CTrt- 

•;!▼ jitt I 5t»rf^ 

^RWSV I 

«ft^:- 

> 

« P 

sim <Wt1 

CTff^Uj tPTPl |h 




CHAPTER VI. 


✓ 

• • 

No. 30. Petition for CoinpoiuiilmK*nn Offence. 

(Sec 345 Cr. P. C.). 

'CO cnt»5^5ri 

{c^i =¥1* ftt ¥rt^c5R?i '©«« nm ) 

^^9 »HT I 

C»»rt I 


C9»| SJ^. . 

••iJT5t «t: « ft: '«n: 


■9t*lt^— 


. a_ 

fn^l— 

f*i9i— 

c’ni— 

C*P11— 

5^5— 

atm— 

«IR1— 

«ini~ 


■«iai csiT^^lf •« VI ;-r 

5 I 

• • 

<•• *1^1 -5ia I 

^ I '*55 

%tn( '9 99 

¥T9fi9 ¥59^ «9t«t 4 «Wr5 

C 9 t 9 ^ 5 ii 9 ^fintC^S? I 



f 



CRIMINAL COURT PRACTICE 


I i>T. x!. 


4 

«iT»i.w ?f% «t;. 

CTt^qJll ^frtqc^ qi q^ ^1 

% 

^5 I ■qlH C^#51 •qtWtqra? ^Vlf« 'qftqt^ 

^tf !fl "qt? ^qtct ^ cqfc^? qai ^f? 

!«I -^m qt: ft: «»« «(rt1 i 

f 


No. 31. Application u/c S62 Cr. P. C< for trealing 
the Accuied as a First Offender. 


c^s '»rt^C5i^ 

«(t^ SIC'S «r*ftsi C*ft^ Wtftis? 5!^51 

.q?,feftqjffq qitftcl^ «iwq« \ 

% 

e 

* qatS— qsift— ^tqt^l— 

^tcqsftit .. 
fq^i— 

(TW1 — 
fitq— 

qtql— 

- tfhrt'ais ’sti « ft; 

S ' 

4 

t 

t ‘flw *^st« qtqq i ’iWs^qsi ws 

. * . f 

qtsBj fWi ftt«f qirqr^J qjtfiffcqnq 





Jii. Vi J 


TIME TO PAY FINE, 


'.■il 

^ I mi *i5x . 

%i« B| 6f?ias afic^a »if^' 

§=^ ^t-n^T : 5 ^ ^1 I 

«ft^1 :— 

eHia, a^nsi^f facasRi ’ffiw laa? 
'«;t»it^ ^t?i vffastc?:? fafsi 

'»i«is -surntJa ^*1!^ •fftsi 

<&K ?tcn ^'S aei 

^facaj? 'lit ’ic^ «iia? 'sit^t^l ^\ 

'siiwi i tf^ . 

No- 32- Petition for furnishing Security for time ko 

pay fine- (Sec. 388 Cr. P. C-). 

nsic^^i 

^f%si i 

'©V-tr' c^8 ^1$ f5is '»iT: 

.3Ctf«c|^ «itfrT*)^ \ 

q-.jfl.ijtsi.'5|« 5fi • t^s 

al c^: ^i: fa: 'sjf: 
a^rtsi ^t»rr^— 

f%«i— 
c*rti— 

alt^_ 

<1^1- 


’la’fta atttta 





CRIHTNAL COURT PRACTICE 



[ Pr.X ' 


f?u5 m nftra ^»i »» 

^ f«CT»si <4? c5 :— 

s I -Rt^ ^. 

'«itRi9,« - ^ (*f^»i) 6 i'ri Rtfwn ???K¥ * 

( 

%t¥1 >R®? ¥f^ii C?eii 31?? Jitrw I 

«j .'Rai 'RTt^tRRt?!? ?T?1 1 r| •(? ®si Ril:¥ it?l c??tc!l 

^f??l 5W ¥f?c® ??c? 1 

<at^ :— 

(¥) -sias ^tc??^¥tftc¥ 81^1 f?C‘5 Rl ♦it?t¥ ¥t9i 

RCIT^IST^ Wfl?? W# « •r?*ftRT? ^¥1 i« f»Pl 

6^ *T?W -RW? f??T? Rltm f?C« 'RT«I ?l I tf« . 

No. 33. Petition fdr restoration of property claimed 
* by the applicant after conclution of a trial. 

(Sec 517 ‘Cr. P. C.). 

'O'O 51^—CTTf^JII ^ ^^r««Pff« 

«ft«i'5mr 5T*«n^ \ 

c?f^ »i?ri5^3i?tsj jntf«c|c5s :— 

1^*1 !R.31?.?ni1. V, f?: Rits 1 



RiT»it^ 

m- 

a- 

»f*l'5l— 

H^— 

d-ii— 

cm— 


m— 


Htk— 





i‘H. VI 1 


KBbTORATIOK OF PHOFKRTY. 


.r>3 

<iit CT ;•“ 

S I ^ .'55tf?W ^•(%S| 

'« ^fir *n« c*il ^ f« ; 

• ^ \ nf^ «‘T« !i5 

«fltc*l ?5 I 

<01 '»iTnt?f 9 5115 ■BitifT'iw? r^«.«tftw 

5it>) >ia(*: 51 1 ^c*i 5tTfC5 i* 

9 1 8f|f«fi -sii^ffr:?? 9tc?^ '4i^f#'5i •TMtn ji^»i ’*;5n? 

I * 

4 1 ’«!5fr*i? s w 

5 f»fi!^«r*l <il^ ^11 |fil TO I 

:— 

Jir«l ^cS c^: wn *lT5l 

c?5«. «f «5|iiW9 ^*r9* 

fjift® '5itw*t ?? j If® ■sn. 

No* 34. Petition for making deposit instead of 
furnishing Security. (Sec 513 Cl*. I^.C.). 

'®8 5^e—*11 finri 'artfsii;*!? 

'simtfffc^ wsri ft^jra -sst^sit^ \ 

cwspi 5 8 
»lttTO9 

C9^ • .... HHt I 

% 






GRIMrKAr< COURT PRACTICE 



[ PT. ^ 


sFfajft?l 1 

1 

f*- ‘ 

a- 


f*rai^ ■ 

C*M1— 

C*W!— ' 

m— 

4 

s^— 

atsB— 

■«ltsB— 


% 

i I ftp? «rt<ft«ic^ W9 7il»it^9 

a 5T^t^ mf»R ?^nf I 

% I •<cv c^t^i •tf^Ji'fta <5Tf?w 

a*«^ 5w ’^t»Tc« »*« c^: a»t:fa: 

■sit^wa «s« atal arc® «rf^^ ca:— 

«it»it^Ia 5T^i »Tfi|^ ^**1 ata«t*i^v ^?T:ar 

ftai cm^ma attii atata ^w-f 

if?t^ ^\m ?a j tH 'St;.‘ 


Gpod behavioural 99 wtfawa 5?a flOT »at ca«ai 
5cvi SB! ^T^c'« atata *tc» ca c^ atfv wtftpra *ita.ata t»ta^ 
99 ffaaf« ntOH i wtftPia 

^ S ♦ ♦ 

•^tatvic^ §*ff^ ^Twt«i’s <^i% caa i 




'Ch. VI ] 


NOTIPVINCi ADimESSi. 


No 35^ Application notifying addresi qf a 
convicted perion. (Sec 565 Cr- P. t.).. 

4 

'C® -^tsTSTta* nrt^T? 

{% 5srftc«tif <t^50 ) 

.C^SJI. 

. .^t; ft; ■«:<:! 

a- 

m— 

<fTin— 

ftc33s? 'st «:— 

51 ?; ft; ^(1^9.9T91 v:^ 5 I 1 I 

. ’9‘tfk^ ^ '«JtWftIP59 ftptw 9^»I9 »!»*! ^t9t'rc« 

^ I C9I*I ^ »lt« vft9TC5 1 t*f9 

«(tC9' C9 «[t»lTtl *(9.C^«ft9 9*191^ 

^ftC9 13W91 9 W9 ?lftriCT ^95P5 ^C9 I * 

9 I «[tnflt «tff9 ?nfa9F 9W1CT9 .C«9Ttt 

.aftPi +ftC’Mi I 

w 9>I9tOH •tftl»l ^'ti5lft9 ftffe 

. 











6 ^ CRUflNAL.COD&T PRAfmCE [ I'T. S 

« aifCT c»!t a c>i^ 

t 

•fWB ^tCBftl Bt?B ^B1 Brtc« •ftCB \ C«»J 

ftPre ^ « <*T 

CT ^ <lTf^W «TB »t*R l *lfC% 

form ;nBT < 


CHAPTER VII. 


^No. 36- Petition for Bail pending hearing of 
an Appeal. (Sec 426 Cr. P. C). 


3Rt~«»t%PT TOini wifzfc^ ^tsfm 

tfSPtrtV I ( C^: ^ Ut ^tjCsHT 8^^ ) 

^PWfBS 99 »ltWCBB «• *fB’I*tt I 

C^’l -BfBI -aia W BS \ 

t- . 
f^«1— 
cn-ti— 

‘ ’®^”y 

m- 




HAIL HENDIN(» APPEAL, 


Ch. VII ] 



«:— 

I ’i^.f®f?5»!qti»i 

"St: r, f?: «ia «iTi 1 >c®* «T?tl 

« . 

? I ^twcia fia'cf 'bjW’k® ^9 fftw? 

^1%c*m 1 

• i 

«l ^T*It?r CJTT^^r*!! ’t’apfs.’ff'tl VCW I 

^^^ttsycv ?niT*iw’i J5tc§.'stftw >«s, Bt9i*»c*iT «cfinr 

^C9^ I ^ ftf? fjfifit fsffl 'Slt?t*|C5 <» 9^ 

»2Wt*l I 

8 I ^ntSl Jl“T< i r«ft IJonafide pur¬ 
chaser for \'alue »!3«I ftVtC*! ’Iftlft sjwr CM 

9C3JII ^ C6t?iT^ ’Jt^T ^ »T«fi 
sitt I 

• % 

« I 1*. ^«st» ■'HVs fisr^ 

frn® vcai? { 'Srtt? cvaT3 *t*it^?j 

firr^»rl:— 

vw'sv ^<n*i 

M I ^. 


5W^S*- 

<si^ aitKitI ^a^<iai« vai aTlc« *it« \ 

^*1 f9^ wtr«<i*rf 9lcv srt i 





I 


CniMINAIi COURT PRACTJCR 



[Pt. X 


No. 37. Petition for bail u/a 498 Cr..P. C. 

4 I 

sic^s wtfsTR 

«rt?t»rc^ i 

« 

?f3p!C5? '«rrtt»lC'5? C^*l .»R....'. 

(«T^i -sW^K^ wtc« 

'^tcf) n «»« «(T9t i . . 

*iate -Bipitft 1 

1-. 


r*(^— 

cnfi— 

smi— 

4 


’Itsil— 

• > I 

#11^3 »i«T3 *tnr C4f9t9 45? I ‘ 

% I fiis •»?t4l*iu5.^ifaw «tf^M 

— Sff413 I 

o I mtirt^ f4«i 

434tw t 

*• I 

> I ■!-5?rt F. f. R. u) I 

4*1 Iff ^PtCT *1^ C*t5? 4t*l ^ »ICTr% 

* 4 







•Ch. VII ] 


BAIL DURING POLICK NNQUIRY. • * 5‘J 


W sit^ l 

» ' 

# 

. s i '^^rftl • cvtwt9 «• ^«il »ft 

It *iaitt^ »l^l 'ST?tll iIJRtsi \ 

« I artN ^9 ’^911 *i»trts5t9 

^1 ^«1 I 

^ l^-Vl 

fAs * J?f<l 'S'l^ ^IW? 

a^*rraiJ -NfJlTlts »TftJ5 w.*t 

f? I 'sn. 

# 

No- 38. Bail petition before a Magistrate 
during Police Enquiry in a case. 

(Sec 496 Cr. P. C). 

3nt%ci;c&-si 

fiRt'n' ’iM C«*l1 ^8 ! 

arat5 'SIW^TV 

a- 

f^t— 

C*H1--- 

.flR— 

sipn- 




60 


CBIHINAL COL'RT FRAGTICK 


[ PX. X 


‘ M. tfipf .. C«^t^ 

*ra <«▼ ^tc>19 ^5 <t<5 I *Ttrat5tl 

t-W ^ f»ll»^ ( Charge-sheet ) ’fcm sifr i 

< I ^*nifM RWf ^ l^tcf f^4 

^Ti?f5iirt»i c^ csmi ^*1 ^1 c^« B^ir 

«at« 5ttt I 

« I ’Ffntft ?1 c^tJi ^ifs* -"ItJlfSiCf 

A« ff»i ^fini ^tl’ I 

8 I »WS fl!««»t9 •(*! •*«! 

pftcsci t 

^9 C541 ^^IC'SCf I 

«rr«?sn:— 

^ •fiitw 

c*r*« I . 

4 

No* 39. Bail petition before • Mi^ietrate in a 

> 

pending caie* (Sec. 496 Cr. P. C.)* 

<>> SR?—sjjfWci^ 4i ttyt »<c^ C5it^3rl wtcf« 

yrtfircf ^t*Tr»i ^ 

'■ft-HfaTtf wftv i 

• e • 

RgfiR »Rfet«»IS|tR RltV^S ’RtTTR® \ 

(3H|1 I 

. c4r 9\r'v‘99 .-Rttl****'* 'sn «jtsi \ 




Ch. Vli ] HAIL pfcTmoy. 61 

-srl^ I 
%- 
^rsi— 

aff— 

S 1 m E. I. R. a 

W.9 \ • 

% I ^fhl nfii-f c^!l« •Itn 

1 , 

« \ It ^ *1^51 -itllt? atcsj ). 

’ftet?! aT*i ^TTV '«»9a Jttt 1 

8 I ... . ^ . 

«ft^1- 

# 

2i9«it99 9fmrf? wcfe 'sir»rt%v «Tfiiw •twjj 

fi?C^ 59 I "Sts. 

X“* 

9r«r '^t»ii?| 59 9t^<$ aw 

>V» 91 9t9^ 9hrt9 ¥?C« ntc? ^ ^*1® 

•tftw «rt»11»I C99 91 I %C9^>ltlt*«, ^|c»!t» 91 S* 9Si9C99 
’*l*lf9^ 999 9^ WfftW 9j>1t9 »Ht99 1 " 




' CKIMZSAL COURT PRACTICK [ PT. X 

No. 4}}. Petition by a Surity for hit ditehvge.. 

• ‘ ' CSec. 502 Cr. P. C.). 

1 

i* 

’ 'BrtftiCStS ifT5 

C^. «t: fkt 

i ^ 

u .*iitf«c|5 I 


C^3|*s .TT. 

': ft: ^ 

TTIT 

<2|fe*W 1 • 

a- 

a- 

f^l— 

ftisl— 

C*l-ll— 

C*l-Il“ 

-srtT— 

m— 


» 

»TS1W9 Tit tie's «l«fsitt Tt«lT« 1 

C^tt—«tf5R?t?l I ^Sift fsiCt^R *al «:— 

i I ■sir'tm^ 6t^i »t^c5i WT 

fttlt ^TOT-l IrtlflCTT I .'arT'lt^lW C*lT«P#*tt? 

’Slftw Ttfsc^ WlCtTSltrrlt 

^••n SWt ^fttl CTSl I 

^ 0 

f^t'5jTTt»iC'« TleTJC^5| j 

^ \ « ?5tTl9 c^^ 

sftl 1 * , 

«*i «j|f, ^f»Ttfnr ^f«ra T? 

nt^ «tftw W %*W 





<Jh. VII ] SURRENOKKING ACCUSED. 

8 I '8J9 ?ir«9 i, ' 

'»13 '«?t^T5K-5 >n<*l r 

»ff*K?J5 Tt? « ffffl ■ 

•> . . ' 

fwH «ltW*t ^T®1 55 I 'SK. 

^5^7 :-- • 

f'SSi »t?^T5 5t5ra5 « «flt5|jrtc« 5IMT <1f5-«lf3’5 • 

% 

g%s)t3l I ifl®? ^*r. 5«9t *1^T« «t:?l;i'fT3 CT 

’isrw ,«TtlW9 5T9. 5^c^ «q5If5f« ^t^5T9 tfJT^j 

:—«i5ft5fe5 <a f^^ca 

anfiKlS ^fac^ 

I ‘fl^ain ^fac*! ju^^b 5lca \ 


No. 41. Petition for remission of penalty wlmlly 
or in part on forfeiture of Bond. 

(Sec. 514 Cr. P. C). 

8^ sa^-Wtfsisas^tSIl 5^51 

( c^i f48 ^srt^csi? fris ) 






<54 CRIMINAL COURT PRACTICE [ PT.X 

^ % 

C4W4 *ITC»|9 m'i— 

• % n t 

O I ^ .'Jtflw 

4 

<iiv«itft wrfiiHsiwi 

^«s^i 'Bitirt^i «a<T 1?w ww cflti’t ■«itifft« ?til’ 

i i 

5lF8 *itc55i I %i amtc'nt 

# 

W9 5tVtC44 J|ll?fiK^ ■«« J 

^ ^ ^4 4l4l, fTC^^ 'llt»lt^ ^ 

i • ‘s I 

« I TO '•Uw CtfV9lV \ ^ 

^Vs RW9 »n*»! •« ^tfl ^JT®T« 

f^C46^t *fCO? *frt f?4f?r '•wsn 

# 

tTsrc^ wfwtsn '«ftw «j tf^'si’s— 

3n»^7:— 

I 

4 

■»lT'ft»re Nl ^#R»! «tt5«!Wt4W «acf^tC4 si}*t ^f45« <11C?5T 
^1 *ltC4q I 
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i ^ 

No- 42. petition foT further enqui^ ^nto a 
complaint dismitied. (Sec. 436 Cr. P. C-). 

% 

t 1 

C f^: ) 

c»l»W «« I 




(^) 

C^) 



f*R5l— 

T^^\~~ 

C’MI— 

cini— 

atm— 

ait*i— 

•tmt- 



^«Itft — 


fHcm a :— 

> > («y) fti ^n%9i 5W 

^*1 M ^rsci« ^ 

?fl I 

CT^Nwtft ?s ft: m «« 



6« CRIMINAL COURT PRACTICE [ PT. X ' 

•itOT ^ ^ I 

M«(CT9 fss I 

(«) 4WW9 *19 

^f»icn ^*t? ^w*r ^f«ic«Rr‘f5WlS *tt^'<t^ 

*ra—i 
, (a) nfircis *H^|3pIC*t^H 'Hattf'Pl «flCM «9^1 

'« ^5t5 St'S!? »ll5l- 

% 

f* *rt3 ftcsi9 »iTOi9 <sit<i^i ^ft«tf«c*is?. 
qsWu c»i ?liTfii«i I 

(€) ^5sn la^? mn 

rtWswW e «t8W ^fiiBtfiw^ ^IwfR- 

€T5tCT9 >« I 

(%) mUi riftn f3C*<l5 c*i»( 

(^) ^5tOT aw ><11 ftaafta f^ci^ «tca «*tPitM^ i 

f 

'■nAi l^al CTtv^ 

^acw •« I «t?— 

^fr«ll^ «f5nr f^«i 1 

$ 

S“ 

r « 

'■ <at cn*!? aw aftft*jw ,cami WT«cr» »iTE«aa 

5l^l wmaicwftcfnfl vn 




Ch. VIII J PJETITION FOR REVISION AND COMMITMENT. , 67 

^31 NI^J Hi. ^ -SfCSlMHCAW *1C? 

Hint's *t1C5 I 

No. 43. Petition ti,'i 437 Cr P? C. for reviiio^ 
of an order of discharge and for commitment. 

sie S'© tirtsTtcJT? wtcw'H 

c^fr^ 

( c^t f^: 8'©*> Wl) 


.Wt ( ) 


C^jj ....5JH.•••••••■•MSl '5*8 -sf: HS fts ^l?H 

H31S 1 

HHtH 1 

1 


^3- 5 

H*inH iit« 



c*i-n— 

c*l-tl— 

aitH— 

«tH— 

'HtHl— 

«I1H1—, 

fVHfHCH? ^tW4 ifrs 

*1^ CHt’8^41 f^ltw «« HtSU 


CTt*ic^3 atsJHi :— 

fsKW *4^ CT s— 

> *1 ^9 Ht V .CHt^Hrt kC^9 HlfEj 

*tc« RH I «I»1«115« 

^|«T1 Hl*nJt« 9\1^X Sf^ft «•« JR tW^ «« >1%^ 

A 





ChlltiNAL COtiBT PtlACniCB 



iPrX. 


I 

%l J|1 «ITf^c«t 

'' * 

'srt^tC'^ CT ?5T.^t5C5 *ttw '5t?1 »tfH5t9 
I f^rat=3' s£|!5j^ Jit'll cSrtM I 

»It^? Jim 

0) . 

w. 

w. 

'fit . 

^=9 c*lt^^«l "SlfC^tTJl^fflS ic«tc«t^ «TtCf9 J 

«fmt»IC«fl JlR ^•I’l 'HVs ^*ltflC^ 

«TtOl c CT*lJl ) 5fS ft: 

«IT^JIJ«»9 «lt?11lC3 ft5t«?*«9 ft:® 

I 'St?-”'*- 

art^i s— 

C^^»I C»!»lJl ai(?t*!C5S ftpftj ^C«l^ 9«9 JiUtfl 

t 

iiz^ *ttc?,,^9 sic? I c»i»iii«», c«*n Jirtftfc|5 *i9mft 

PliS’ frame *i:« ftstC? ftc^ ?|gl '«ltJ|t5t 
^C»J (acquitted c?e«t) <ij| pfiK's *ttC5 ^ I C^9«I 


«^Jl «ct*rt»l *tt 9 ( discharged ^) 

?«jit« 5ftic« .*«:« I* c*»il 

• ^ ' t / 


% ’ ^ 

• SatiiMdik Pandsyf v* Oauri kania UfAndAl an C.^k\. 6ai^ 
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Vf5C*!'S4‘1C« «W9 «rt? <ilW*( 

Jll I c«mt *!itf«c|5 ^ cv\^ ara Vflc*? 

m\4 *ttc91 

No. 4^. Reporting attendance^to Seuioni Court 
by a Juror or an Auesior sumttioned- . 

88 i4)7tC313T? ^5is^tg^#t 3it[TtffTC« 

5ftW( 'Sittrfe^C^ 

• ^tfer^ OrSBl I 

ca!>i V, . ^^^‘■ ..«ltal e.» «ts Hs 'Slt?51 

a- ' 

f^®i— 

C^HI— 

5itst— 

I 

’sitf’^ a?T^6ii*i ^ (5n 

'Sitf? 1 . 

Note :—^fil ^ AlltipR atm*w itlia jfr »T*I 

eftrs «W ilc>i alai cwhl «RTnr« 

nftTH fkfv9 c>t>A»a>iW5aifsiefe«t^vftc« *t«wi RT^Hra 

f^WMl at^»i ’TVttvji^^TOR I 
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[ Pt X: , 


No. 45) Petition of objection to a per«on cliosen by 


4 


lot ai a Juror. (See 277 Cr. P. C>). 

I 

8 ft —1 

C ^1: f%s ) 




V—C»PH •» 


a- 

r*f5j-4- 

c*tni— 


C^»I s^isaoc Jlt’l V, •iU] I 

^ ^*iR85 s— 

Si - ftcW 4^ CT 

.^ ■ •• • lt?l (by lot) 

I ^01 

' . C5^:- 

■ » I Si.^fVS 

^ m%i sitfl <*1^ «JRK^ ^ w^tfstfiw 

,,f..^ i ^ SS*.*ifwt^ ftc-p»n 

•jft a ■ 

(P. 1. R-l 4t4TC« «eut»t® raR i • 
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>0 1 JlfFI '2|?t*ttfT 'S 

A\ f*WI I 

. .’»19 * 

«rtcw ffc® ’^ttwl VI I 

'Sit. 

: - 

’»it'ft»i:'5 fsifJifl sim «f¥H ^91 Mail 

V I* 

No. 46. Petition by a Juror or an Atsettor for 
exemption from liability to serve as a Juror 
or an Assessor in the periodical Session* 

(Sec 330, Cr. P. C ). 

M? CMMM terras ^ 

Ml 

«T^3t5f% iT5«rt^ I 

(c^>: Mst: f%! «rrl|M <^0 scftri ) 

C»I»H •• Mr?C99 I 
C^»!SR” •• ’iR - mm Ms *f5 1^ M: 

•a- 

fn«!— 

C*Mi— 

«tB— 

MM—* 
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4*r, Ti, 

f 

^=9* C*Tt^%^5 ««, (^1 'i)ltt»i»Ii1l9 

I ^ «» 

«ltTt*!C^ Tf% 

«lt^ :— 

'il^tCI ’•rfutc^* C»1»H termij (^| 

<fl11W»IW5 ) «tC^1 9.9 \ . 

No. 47. Petition by a Juror or an Asieiior for 
remission of fine. (Sec 332 Cr. P. CJ. 

w?i«rt«l (c^>: •(t?1) 

• sw:^p3*i5?^ c»i»R »• \ 

# 

* »H.<itii1 «^« «t:« ft: 

a_ 

f^i— 

cl-fl— 

5ttK— 

«ltsil- 

^ €5(4^5 (^ *'4lft*in9) ^.>il^ CT V- 

I iBtfiK^f ftftfl 

• f * 





•Utl. VUiJ PETITf05 BY JUROR FOR EXEMPHiON; • 73 


’Iff? ^555 «?mt5 <• 5t»1 * ', 

•«l '»li5 •’I? «rtPW ^RlsiTai, ' 

ifJit*} ??« I 

«rt^5Tj* 

55 I . 

No. 49. 'Petition b'y a proposed Juror or an Atsetaor 
for exemption from liability to serve as a 
Juror or as an Assessi^r. (Sec. 320 Cr- P. €.)■ 

av—^1 ^4l3tCTmC?Rt STtn 

( C^i '®^o •rt3l ) 

Si • .c*wi. ^ .. I 

5 I ( , 

<si^5 ^flsl ^K\ 'sWc*® I 

at 1 a^«i "tf^s 5tg 'ShA 

^r?^t5 '>W1 VAi ^t^ll I 

!- 

'^Wa 3it*j ^^t^remove a'faal 






/4 CHIUINAL COURT PRACTICB | li'T A. 

* I^o> 49. , Petition bjr Lunatic*! guardian informing 
the Court of Section that the aceuced it a 
Lunatic. (Sect 46^, & 465 Cr. P. C.). 

t ( 6vt: ^t: ft: 

8^8 '« 8bT «(t9l) 

, . cfm «« I 

.•«t«l«'»'5t:<T: ft: I 

# 

fft C^ft I 
ftt'81 —csm I 
C*M1—5tf?t I 

t 

ft^i «rt^i: - 

ftl'Sl ftc^ CT :- 

> I ^ t[ft C5t^ I 

■^Hc« (?sft Sut'f I 

4 I ^»lt^ TO 1 TO? 

^ Ctitw «ltw 

sm^ft ^ftrs 3i-*j.*f ’WT1 

'. **«lt^1:— 

« * 

^4 ftstni *3:^ CT»j|?r 

CW*! 'PWl m 
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73 


0 ^ » 

?5R»^ »|U1WJ '«lt»lt^hl 

^5 I ^. , 

«>tirt«^ Tt^s *ilci! Htnn w 

* f,fii 

wm »r«? w •IT^SI 'RTf^^ 

*w<:i >pw I 

No> 50. Petition by an European Britiih Subject u/i 
275 6r. P. C. playing that the majority Jurors 
for hit trial shall be European or /Cmerican< 

(Sec. 275 Cr. P. C.) 

C C^l V1: f^: ’STtlgcsi^r «(t«1) 

.C»l»R 9f 

tw-ot ?: ft: eit: <it?1 

’PSt^ I ft: i®. ^ I 

•ipiftft ftft «ift1 

^Plf^ 15, aw* ftpntJi 5— ' 

> I 51 i 

^651 ^ ?ft* ?5,CT5T:f 

V5I1 ^ Wtcf IT^ ftft ^pni «•% 

Iffti fVflCf ^ 
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,tPTX. 

'3 I ^it’It^'l Eufopeap British Subject. 

8 I ^r>i CT European ^ American • 

^t9l fjSt? Jft ^^C*l la^ 

qt I European 

American f^<5t» I 

• • 

utsi 

’iJIM ^fil European 

American ^ ’eif*! i ^U--- 

N<^ 51. Petition of Appeal to Sessiont Judge 
by an European Britieh Subject againat 
> Magietrate'e finding u/e 443 Cr. P. C. 

f 

^tJ «rr^c5wr ss'O 

W79 I 

^ ' CT«11 C»PR Wf 

cnrrt'wr^icjnn JWtfncIciH 

• c«^:’¥n fit '50 RP5 

^1 »it|« ^ 

k 

ctJWl \ 



ChVIII. ] APPEAL bY EUROPEAN BRITISH SUbjECl'. 77. 

4 

( Petitioner ) (Opposite par^y) 

m • t • r 

, f*i: i5, «i5^ i 'Bts^ JisrS j 

(Appellant).. (Respondent) 

*K«F fsiw^s? la? « 

* 1 *^*1^ European •British Subject | 

<?« ‘TW 

.— 

*Jlt '8lf«l=5' W I * 

51 r«r^ ^?t3 c^ptoffiit 

■»» ^*^115 *rc'5 %fc« 

I mwi 3f5*! ^nm 

ql ’ll? I 

«iT»it^t ifln? ^fac^ciii i 

> I ’iitr»c.|^ >itc«^? 'af«ral^^ ■« 

4r>it*i ^Mtsl c^'^wtlt '»it^?i ®«'smjrt 

*E« %t5 *rt^C^ fl»I I 

firr^sTi s- 

1^3 AdmiU^g^t =lf5| 

^»I3 lf33l ^t3t|C39. 

9 ^^ «ltiit^t «ltSp|3 ««• 

• ’ffws 

^1 M I* 






CHAPTER IX. 




No. 52—Petition by a guardian of a minor* 

t 

child ter maintenance against father. 

(Sec 488 Cr. P. C.) 

wvmv ((f^: 'Stt^ SMt* "(tsl) 


.'»il«Tt»r5 i 

. 


pH5l_ 

cn-ti— 

amt— 

m- 

'5^*1 w ^ ftV6 nitwit ■ 


aNw!«H 515 
f^^5l— 
C*M1— 

ait^— - 
<tftl— 


f*ral— 

c*l-tl— 

amt— 

•mti— 

ewr «ii« nc9. 




■At 







Ch. IX > UINOB CHILD—MAINTENAUCB PFJlTlbk. ' 79 

» • 

«a*i c*tfa*i i 

9 » 

i 1 Jit'll 

ft ^5 ^aatffwsi i 

« I sffat*CT? Jit'S! ^*f€t 5tffat»Tt ift^.jBtftcJt 

*!i!c»it^ ’fJiJi ^flatcatsi i Rtat*i^ «f?ta Jit^*! 

2nt^6?1,C^5 «lt3Kf a i 

*ta sitat»!:^ Jil i :itat»K^ 

Jit'$9i 3at^a*i caia '»ia^ta ^aa? 

»i^»Tts ■sffs’rt*!^ ^facsc?;? i 'iWa ^*rtq ffa«ft»t 

atat»ic?a a^a aaa s i a^aa ^at ca v*! i • 

9 1 <Ts atca atatac^a at^ afsac^a afa's at^t^ ^faai 
stata jjataita faaa aiW?ai ^9 atata^ *jjaia fawtftin •« 
«a‘!Wtacaa Jitfa=f ^tar aas «WTcaa' 

fawaaiw ^ssata ^irsa i 

« I fN «f%aa' «ia: ^ 'areata a^a« <4 ata*^ 
caa at^ ^t^ta ^ atataa* rtcaia c*^a*i '8 fa^tl^ti 
atfti >ii^ai af^scia 1 

^ casa « aJft 'st?1 atftv 

’»••^{f«aas) &t¥i «rfa ^tcf t^^fa ^aac*ita*t« 
aacf »ri<^^a 1 

, 11 atSsa^ «’atatajF watatam ‘aafft^la-i-^aitca 

aaata 'fcaa 1 
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ChtlftNAt COOftt J»feACfrtCB 


' [Pt.X’ 


CTt5)1«t5^ >s|?c*t ^5* 

«ft’rtw Mws '2r&<ic>F?i 

^*19 ^W*f '^«1 5? I . 

No. 53. Petition by Wife u/e 488 Cr. P. C. 

Pi 

(for maintenance againit huiband. ^ 

»,0 4^0'5?ei C*tl^«l 

C^: ^t: ]^: 'stt^csTS 8Vb- 

•mrtsiOT ^ »r3^ i 
%ii1 c«»it9 ! 


C»»I Vs . 

•C¥t: ^1: ft: «(t9l 

» (ll) 

•af^w (^) 

6t^»il crfl \ 

* s 

^\^ §b?fin? 

4 

ftt^j— 

art— 

c*i-tl— 

m—. 

m— 

c»«rt-p- 

^u\— 


ce»i1— 

%aitft— 

^ it^c® i 
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CH. IX ] • WIJ'S’S—MAINTBNASrCB PBTmON. 

*«P5..aitw 

I 

^ I <21^*1^.S1*v 5t^| «<KJ? 

^ I . 

^r?f5 cth i ■ 

JiqCfl %q3l I 1tT|tCf3 

•*ifiiCT ^r4^s 5|*i I ^ . 

o s *i« *fT«i <i«^ fsft I 

Mk 5IC91S? « *ic«a 

%'55( ^fiSTt <2tf«*lW9 

Ijc? fjint’i'r SIC? I 'smw f«t8 ^?taf^c?.*. 

«sftw ^'SC^SI I 

81 .^tftw c<(t?c*iw5 

^«*>. ^»rtc^ «f5*i^c» *s^ c-an)*! 

^C5^ I «rf3*W *Ka|9 *rtT« CUf^ s;tl I 

1 1 . 

-SttCT f??« ^f5C«C?S| I f^9 '^11 ''^•T 

SIC? I fs^ «I? I CT S|t>rt9 

sst?! f^9 ^(3?1 4 fe?? '«1l«K*fWC«l5 

’ws? ^ftc^?si I 

4 I 8 

^*»|« ffpCH ntfir «l?t 1 tfw^?ci !W«^- 
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4 

# 

'5:^.^C5t^5StCerir =*t5I 

r 

i I . 

^ I . 

'“' •;■•" 

8 J . 

4 

No. 54. Objection by Husband to be filed in a 
Maintenance case. (Sac 488 Cr. P. C.)> 

c5t? ft8—^ 

c c^i ^t: f%: 8v-b- *>rr?n) 

\ 

(•Jt^l 8v8r c^i vf: ft:) 





ira I 

siM' Jf« 

fn«1— 

aJt^—. 

C^Mt— 


sjtit— 


4W1— 












•'Ch. IX1 ^ oimkcAon in maiswbnance case.; . 

■ i 1 i2if«*CTa ftaTtt’sf ^ 

?51 ’!«I I ^^15 "SllMW '«5® 

•^ot^ Nfa® wfa ^f?l5tCf J? '$t5l 

'BjJi'ST r 

% 1 's <ar®*fc«»a Jjwi fs[^ 

sia «"in f^r»i -sf® 

^ «T51C^ >a^ta S|tt I 
(«f) i^t5TS 

§ffli « 1 'sra’fcwn 'sir^ 

^«caa «fa »9 '« '^^5*1 

•afa’iv «’»iT'?^5 ’ifl® ’P*'? I 

(5f) ^^5 iaN*t ’«if5a®i 'i? 

^fisutfscq:!, .j|=6a»t?i «a?ife 

a1'5«t«ic^ f^aw «aTa ac?m, 

# 

®iatf 

5r*nit ^t^ I 

(a) i}r? i^r?«i “traaic^, 

llaw anaT*i af^*w *t#tl 

• . («) •af®*}®' ^faa t * • (•i«?M) 

• * • 

•nts i*n«a acaa.^aa; ’iv’itca catai i 




84, CBIMINAL.COURT PBAtmOB [ PT. X 

<4isic^ *twj «r*it*i ar?*» 

WC^lT^rC*!? ^f33T5*’*3TCf1 fJrc^ 

‘%itiil 53 I ■at;. 

• 

‘No.S5. PetitioD by Husband for redur.ins the . 
allowance ordered to be paid by Court to wife. 

j(Sec. 489 Cr. P. C ). 

$ 

^>5 <2Jtpf7 

^rfc^pfs? \ (c^* ft: ^f^5T 8b-fe ) 
c^n *’R.’inn 8bv c3^: Ttt ft: ^t: 


SSh^— II— 

ftf’sl— ftral— 

5rt>3— c*pfl— 

«rw— aim— 

<it5i1— 

^rtJift^nr nfwm it»i ^ftn fwm «t<sn— 

ajftw.1 ftcwi <a^ ct :— 

> I 5M» TOt?.•!« .wftc’fs-• •• • *51? tnm 


§*ra*’*T5tfl 5l 

5tni JiWjrt^llwni mtCW I 

31 wft«c*i mm«Kw •tfR 

4 

1 ' r. ' 


>9*4 
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CH. IX ] j enfobcing maintbk^nce allowance.’ • 86 
81 ^ *sir®*icwir 

«ft^1--- 

' Wii iSmt'ITf’r »I^51 Slt>15lgt3 5T?I SH 

i-N «?*I Sfyl sfcJJrm^al 'Efc?nfic«^t»l 

’8W1 fiTtJ **ra cwat^ wW«K«a ffe^t 
^nij f?^T? «fT»5^ f|c5? ai*r?i «T(a fHri fi anrff*t«*?^CT 

atJRtST^ 91? ?? ^r<9til VlTt:3 »1tlW I ?TTf«?§^'^«:9Twni 

f??« «i?Jwitsr?ffE?? >a?'. «T9^Ta «9fi5?w’l Eti?*! Ort^sTi aiarratt 
CJrr»'*i^'|8 ^TOM itlT? *13 9f? *IVK13 ?W fa« gr^ 98 -StM 9lc«^ SV gfw 

«iaTC3 EK?*! *ir33^C?3 «« ^K3?? »3l 3ltC« *nC3 I 

No. 56. Petition by Wife for enforcing the 
order granting her Maintenance Allowance. 

(Sec. 490 Cr. P. C.). 

5^^ ft'3fl-'5rrtftsr^ «rrt7 'srtwtff 

3B^ ‘®rf5^ieiC^ ^rfc*^8f^ 1 
(C^s ^t: f%s 8SO •rW) 

.■s»Ttf3K|8 'aJl9T*!« i C»*r1-*-*^ 

• 4 

' C«P*!51V. ’R* .sirV' Cl^: Wtt ^t: • 


• «ltC3«RWTf5% (ff) 9^^ 

airt— *5jR— 

4tal-- — 
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• • 

> h i-’R? c4^srt9 m 

^ «t?f9 a}, 

5tc^r ^m\ 1 

4 I 5’«?T« nf tfl 53 ^T»I '«lfC3'TJ?- 

Rtfftf OR 51TI 1 5^013 ^^51 'BUS 
?3tfTOT3 irTr3®i ^1 I 


5353 <ar*ncv3 ^*13 (Rti^-t «r9i w .9 5}««i 

«^*TP>F3 fj^ll’$*(*171 3fn® tffftcv f3(V3 ft3t 

^^3 53^»(3’ffH5t3l 3T3^<aT*(F'0««\ ew ^t3tC33 -eim 
R«(31 <af%*(W3 f33*Cf <:««TC33 nC3T3T^1 3(13^ ^f83l ^T5T3 

^T3t3TC5l3 ^3tW-| f30$ RtWl ?3 I ’$fv. 

I 

I 


i 


J—^ ?3?T3Tf 5r»l %t3 3I3C531 


Vt3T3Tt33 »rRT3 fK^ WW I 









